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Pbbcival  v.  Hanson  and  Others.    2fbv.  5. 

Otk  an  issiM  as  to  tiie  right  of  L.  to  a  oertun  fisherj,  entries  of  a  deceased  reoeiyer,  ehargiog 
liimself  with  the  reeeipt  of  rent  from  a  sab-receirer,  due  from  oertain  persons  (of  whom  the 
aiib-Teceiyer  was  one)  for  fixing  a  net  in  the  flsherji  are  eyidence  in  support  of  L/s  right 

Trespass  for  seizing,  catting,  and  damaging  certain  nets  of  the 
pluntiff. 

The  defendant^ pleaded  several  pleas  of  justification,  stating  in  sub- 
stance that  the  Earl  of  Lonsdale  was  possessed  of  a  certain  close  called 
« Solway  Frith ;"  and  because  the  said  nets  were  wrongfully  therein 
encumbering  the  same,  and  doing  damage  therein  to  the  said  Earl,  the 
defendants,  as  his  servants  and  by  his  command,  seized  the  nets,  and 
necessarily  a  little  damaged  the  same. — ^Replications,  de  injuria. 

At  the  trial,  before  Williams,  J.,  at  the  last  Carlisle  Summer  As- 
sisies,  the  defendants,  in  order  to  prove  the  title  of  the  Earl  of  Lonsdale 
to  the  close  in  question,  tendered  in  evidence  the  following  entries  in  a 
book  containing  a  deceased  receiver's  accounts,  and  produced  from  the 
custody  of  the  Earl. 

1733.  £      t.    d. 

Ang.  11th.  Reeeiyed  of  Mr.  Thos.  Hodgson  in  551.  8«.  W,  and  in  his  half-year's 
salary  20«.  in  all,  on  aooonnt  for  Dromburgh  tenants'  rents  for  half  a  year  at 
Pent  laat»  (whereof  15^  8«.  2d,  are  onstomary,  and  402. 16t.  4id,  firee  rents)       56    3    6| 

*Beeeiyed  also  of  him  a  years'  rent  dne  from  Fanner,  of  Drmnbnrgh  demesn, 
and  himself,  as  owner  of  Flnmptrees  and  Bewleys  tonemants  in  Easton,  for  y  [*2 

liberty  of  fixing  a  raisa  net  in  Solway  Frith  in  year  1732,  at  6«.  8<i.  each 
share  .............100 

1734. 

Bept  SOth.    Becfliyed  of  Mr.  Thomas  Hodgson  y*  respeetiye  shares  due  from  8  pro. 

prietoTB  of  y«  raise  net  set  in  y*  Solway  Frith  in  Dromlmrgh  in  y«  year  1733       10    0 

1785. 
Bepi  80th.    Beoeiyed  of  Mr.  Thos.  Hodgson,  being  y  respectiye  shares  of  tt.  3d. 
aaeh  dne  from  y«  two  owners  of  Bewleys  and  Plomptree  tenemants  in  Easton 
for  fixing  a  raise  net  in  Bolway  Frith  in  y»  year  1734  -       -       -       -      0  13    4 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the  two  last  entries 
were  not  admissible  as  evidence  of  the  facts  stated  in  them,  inasmuch 
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as  they  merely  contained  a  statement  of  what  the  sub-receiver  told  his 
principal  respecting  the  parties  who  paid  rent,  and  the  account  on 
which  it  was  paid.  The  leariied  Judge,  however,  admitted  the  docu« 
ments  in  evidence,  and  a  verdict  was  found  for  the  defendants. 

Watson  now  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  this  evidence.(a) — The  receipts 
objected  to  were  not  admissible,  for  the  facts  stated  in  them  amounted 
only  to  hearsay  evidence.  The  sub-receiver  told  his  principal  that  cer- 
tain persons  had  paid  rent  for  the  liberty  of  fixing  a  net  in  Solway 
Frith.  The  rule  is,  that  whatever  a  person  could  himself  have  proved, 
his  entry  is  evidence  of  that  fact  after  his  death.  If  the  principal  re- 
ceiver had  been  alive,  he  could  not  have  given  evidence  of  what  his 
deputy  told  him  respecting  the  payment  of  this  rent.  The  receipts, 
^o-i  ^therefore,  are  merely  evidence  that  the  sums  were  received  by  him 
-"  as  receiver.  [Pares,  B. — ^If  a  person  have  peculiar  means  of  know- 
ing a  fact,  and  make  a  declaration  or  written  entry  of  that  fact,  which 
is.  against  his  interest  at  the  time,  it  is  evidence  of  that  fact,  as  between^ 
third  persons,  after  his  death.  Upon  that  principle  it  was  decided  in 
Higham  v.  Ridgway,  10  East,  109,  that  an  entry  made  by  a  midwife 
of  having  delivered  a  woman  of  a  child  on  a  certain  day,  and  for  which 
her  charge  was  paid,  was  evidence  of  the  age  of  such  child.  Alderson, 
B. — In  the  case  of  an  attorney's  bill,  a  charge  for  serving  a  notice  on 
A.  B.  would,  after  the  attorney's  death,  be  evidence  of  a  service,  al- 
though perhaps  it  was  effected  by  the  attorney's  clerk.  Pollock,  C. 
B. — If  the  entry  is  admitted  as  being  against  the  interest  of  the  party 
making  it,  it  carries  with  it  the  whole  statement ;  but  if  the  entry  is 
merely  an  act  done  in  the  course  of  a  man's  duty,  then  it  is  confined  to 
matters  within  that  duty.]  The  first  of  the  receipts  is  not  objected  to, 
as  part  of  the  rent  therein  mentioned  appears  to  have  been  paid  by  the 
principal  receiver  himself.  [Parke,  B. — In  Davies  v,  Humphreys,  6 
M.  &  W.  153,  it  was  argued,  that  although  the  endorsement  on  the  note  • 
was  evidence  of  the  payment  of  the  money,  yet  it  was  not  evidence  to 
show  for  whom  the  money  was  originally  advanced ;  but  the  Court  held 
otherwise.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  I  cannot  understand 
ifhy  one  of  these  documents  should  be  receivable  in  evidence,  and  not 
the  other  two  also.  The  first  contains  an  entry  that  rent  was  received 
from  Hodgson ;  and  the  other  two  are  to  the  same  effect ;  they  relate 
to  rent  received  from  him  in  the  two  following  years.  The  case  of 
Davies  v.  Humphreys  is  an  authority  in  point. 

^^^      *Parkb,  B. — It  is  not  necessary  to   consider  whether  these 

■'  entries  would  have  been  admissible,  if  they  had  merely  contained 

a  statement  that  the  money  was  received  on  account  of  thkd  persons. 

(a)  He  alBo  moYdd  on  other  grovcada,  not  materiil  to  notioe. 
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In  all  probability  they  would,  on  the  authority  of  Da  vies  v.  Humphreys, 
and  other  cases  collected  in  Taylor  on  Evidence,  p.  443.  That,  how- 
ever, it  is  unnecessary  to  decide ;  because,  if  these  entries  be  looked  at, 
it  is  clear  that  Hodgson  paid  on  three  occasions  for  the  liberty  of  fixing 
a  net,  enjoyed  by  himself  and  others ;  that  is,  upon  one  occasion  he 
paid  the  whole  rent,  and  upon  the  t^  other  occasions  he  paid  also  for 
the  shares  of  his  copartners.  Therefore,  these  documents  were  clearly 
admissible  in  evidence.  But  I  am  by  no  means  prepared  to  say,  that 
if  the  payment  had  been  on  account  of  a  third  person  only,  they  would 
not  have  been  evidence  against  that  third  person  of  such  payment,  on 
the  principle  that  receipts  are  evidence  not  only  of  the  fact  of  payment 
having  been  made,  but  also  of  the  account  on  which  it  was  made.  In 
this  case,  however,  the  entries  are  so  connected,  that  if  one  is  admissible 
in  evidence,  the  whole  are  admissible. 

Aldebson,  B.,  and  Flatt,  B.,  concurred. 

Bule  refused. 


Entries  made  hj  a  third  person  in  the  course  The  introdaotion  of  this  general  principle, 

of  badness,  are  in  general  admissible  in  evi-  has  rendered  it  less  necessary  for  the  Courts  of 

dence  in  this  country  after  his  death,  whether  this  country,  to  adopt  the  more  limited  one  dig. 

they  were  for  or  against  his  interest  when  made,  cussed  in  the  principal  case ;  which  however 

and  the  en^es  of  a  deceased  agent  may  con-  has  been  held  in  some  oases,  to  render  entries 

lequently  be  read  in  support  of  a  suit  brought  originally  against  interest,  admissible  subse- 

bj  the  principal^  eren  where  they  are  of  pay-  quently  in  favour  of  the  party  by  whom  they 

aents  made  by  and  not  to  the  prindpal :  Dow  were  made :  See  1  G.  A  M.  410,  note ;  2  Smith, 

ci  Savage,  29  Maine,  117*  lu  C,  4  Am.  ed.  289. 


♦Collins  and  Another  v.  The  South  Stafpordshirb       [*5 
Railway  Company.    Nov.  19. 

Where  parties  agree  to  refer,  in  pursuance  of  the  arbitration  clauses  of  the  8  A  9  Yict  c.  18,  a 
question  of  disputed  compensation  for  land  required  by  a  RaUway  Company,  and  the  appoint* 
ment  of  an  arbitrator  on  the  part  of  the  Company  is  signed  by  their  secretary,  an  award  made 
under  that  submission  is  valid,  notwithstanding  all  the  preliminary  forms  required  by  the 
statute  have  not  been  complied  with,  those  forms  being  only  necessary  where  the  arbitration 
is  compulsory. 

Debt. — The  declaration  stated,  that,  before  and  at  the  time  of  the 
making  of  the  agreement  hereinafter  mentioned,  the  defendants  were  a 
corporation  established  and  incorporated  by  Act  of  Parliament  for  the 
purpose  of  making  a  railway  called  «  The  South  Staflfordshire  Railway;" 
that  the  plaintiffs  were  possessed  of  and  interested  in  certain  lands  or 
hereditaments  more  particularly  described  and  referred  to  in  the  sche* 
dole  written  under  the  agreement ;  that  the  said  lands  or  hereditaments 
were  required*  by  the  defendants ;  and  they  the  defendants  were,  by  the 
statutes  in  that  case  made  and  provided,  duly  authorized  to  take  the 

B 
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said  lands  or  hereditaments  in  whicli  the  plaintiffs  were  so  interested  for 
the  execution  of  the  said  railway;  that  the  defendants  had,  for  the 
purpose  of  making  and  executing  the  said  railway  or  works,  taken  po8« 
session  of  the  said  lands  or  hereditaments  in  which  the  plaintiffs  wera 
80  interested  as  aforesaid,  and  in  respect  of  which  the  plaintiffs  were, 
by  reason  of  the  same  haying  been  so  taken  possession  of  by  the  defend- 
ants, entitled  to  compensation  or  satisfaction  from  the  defendants ;  but 
the  defendants,  before  or  at  the  time  of  the  making  of  the  agreement, 
had  not  made  any  satisfaction  to  the  plaintiffs  for  their  interest  in  the 
said  lands  or  hereditaments  so  taken  by  the  defendants,  either  under 
the  provisions  of  <<  The  Lands  Glauses  Consolidation  Act,  1845,"  or  of 
the  special  Acts  of  Parliament  relating  to  the  South  Staffordshire  Bail- 
way  Company,  or  any  Act  incorporated  therewith  or  otherwise ;  and 
the  plaintiffs  claimed  for  such  compensation  froin  the  defendants  a  sum 
of  money  exceeding  the  sum  of  50Z.,  to  wit,  the  sum  of  900Z.,  of  which 
the  defendants  at  the  time  of  the  making  of  the  agreement  had  notice. 
And  thereupon,  to  wit,  on,  &c.,  an  agreement  was  made  and  entered 
^r^-t  into  by  and  between  the  "^plaintiffs  and  the  defendants,  as  follows, 
-^  that  is  to  say : — <<  Whereas  the  hereditaments  described  or  referred 
to  in  the  schedule  hereunder  written  are  required  and  sre  authorized  to 
be  taken  for  the  purposes  of  the  South  Staffordshire  Railway  Company, 
who  are  a  corporation  established  and  incorporated  by  several  Acts  of 
Parliament,  &c.  [setting  out  the  titles  of  the  Acts] ;  and  whereas  Tho- 
mas Collins  and  Thomas  Churchill,  of,  &;c.,  are  tenants  from  year  to 
year  in  possession  of  the  said  hereditaments ;  wherefore  the  said  Com- 
pany, in  obedience  to  the  directions  in  this  behalf  of  The  Lands  Clauses 
Consolidation  Act,  1845,  which  is  incorporated  in  the  several  herein- 
before-mentioned Acts  respectively,  duly  gave  to  and  served  upon  them 
the  said  T.  Collins  and  T.  Churchill  a  notice  in  writing,  dated  the  22d 
day  of  August,  1848,  that  the  said  hereditaments  were  required  for  the 
purposes  of  the  said  railway,  and  of  the  intention  of  the  said  Company 
to  take  the  same ;  and  whereas  the  said  T.  Collins  and  T.  Churchill,  by 
a  notice  in  writing  under  their  respective  hands,  bearing  date  the  8th 
day  of  September,  1848,  and  addressed  to  and  duly  served  upon  the 
said  Company,  claimed  as  compensation  in  respect  of  their  interest  iu 
the  said  hereditaments  the  sum  of  9002.,  and  they  thereby  signified  their 
desire  to  have  such  claim  for  compensation  settled  by  arbitration  in  the 
manner  mentioned  in  and  for  such  case  made  and  provided  by  The  Lands 
Clauses  Consolidation  Act,  1845 ;  and  whereas  the  said  Company  did 
and  do  dispute  the  said  claim  for  compensation  of  the  said  T.  Collins 
and  T.  Churchill,  and  did  on  the  4th  day  of  June  instant  offer  to  the 
said  T.  Collins  and  T.  Churchill  the  sum  of  1502.  in  satisfaction  of  their 
said  claim,  but  which  the  said  T.  Collins  and  T.  Churchill  have  refused 
to  accept ;  wherefore  it  has  been  agreed  between  the  said  Company  and 
the  said  T.  Collins  and  T.  Churchill,  that  the  said  dispute  shall,  in  com- 
pliance with  the  provisions  of  the  said  Lands  Clauses  Consolidation  Act, 
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1845,  be  settled  by  the  arbitration  of  Dngdale  ^Houghton,  of,  &c.,  .  ^- 
surveyor.     Now  therefore  be  it  known,  that,  in  pursuance  of  and  '- 
obedience  to  the  directions  of  the  said  Lands  Clauses  Consolidation  Act, 
1845,  in  this  behalf,  the  sa^d  Railway  Company  and  the  said  T.  Collins 
and  T.  Churchill  do,  and  each  of  them  doth,  by  this  appointment  in 
writing  under  the  respective  hands  of  Horatio  Bamett,  the  secretary 
of  the  said  Company,  and  of  the  said  T.  Collins  and  T.  Churchill,  nomi- 
nate and  appoint  the  said  D.  Houghton  to  be  the  single  arbitrator  to 
whom  the  said  recited  dispute  shall  be  referred,  and  who  shall  accord- 
ingly by  his  award  determine  what  consideration  or  other  sum  or  sums 
of  money  is  or  are  the  value  and  shall  be  paid  by  the  said  South  Staf- 
fordshire Railway  Company  for  the  unexpired  term  or  interest  of  the 
said  T.  Collins  and  T.  Churchill  of  and  in  the  said  hereditaments,  and 
for  any  just  allowances  which  ought  to  be  made  to  them,  and  for  any 
loss  or  injury  they  may  sustain  in  respect  of  the  said  hereditaments  by 
reason  of  the  exercise  of  all  or  any  of  the  powers  of  The  Lands  Clauses 
Consolidation  Act,  1845,  or  the  several  hereinbefore-mentioned  Acts,  or 
any  or  either  of  them,  or  any  Act  incorporated  therewith. — In  witness 
whereof  the  said  T.  Collins  and  T.  Churchill,  and  also  the  said  H.  Bar* 
nett,  as  such  secretary,  have  hereunto  set  their  hands,  the  18th  day  of 
June,  1849.    Thomas  Collins,  Thomas  Churchill,  and  Horatio  Bamett." 
[The  declaration  then  set  out  the  schedule,  and  averred  the  identity  of 
the  parties  to  the  agreement  with  the  plaintiffs  and  defendants  in  this 
action.] — ^Averments,  that  the  agreement  was  signed  and  executed  by 
the  said  H.  Bamett,  the  secretary  of  the  Company,  for  or  on  behalf 
of  the  Company ;  that  the  said  D.  Houghton,  in  pursuance  of  the  powers 
contained  in  the  agreement,  having  taken  upon  himself  the  burden  of 
the  arbitration,  did,  in  due  manner  and  in  pursuance  of  the  powers 
vested  in  him  by  the  agreement,  and  within  three  calendar  months  from 
the  time  he  was  so  appointed  arbitrator,  and  in  accordance  with  the  pro- 
visions of  The  Lands  *Clauses  Consolidation  Act,  1846,  to  wit,  on  ^^^ 
the  10th  day  of  August,  1849,  duly  make  and  publish  his  award  in  ^ 
writing,  under  his  hand  and  seal,  of  and  concerning  the  matters  in  dif- 
ference between  the  plaintiffs  and  defendants,  &c. ;  and,  after  reciting 
the  said  agreement,  did  by  his  said  award  then  award,  arbitrate,  and 
determine,  that  the  sum  of  2882.  should  be  paid  by  the  defendants  to 
the  plaintift  for  the  purchase  of  their  estate  and  interest  in  the  said 
lands,  buildings,  and  premises,  and  in  full  of  all  other  claims  and  demands 
which  the  plaintiffs  might  have  or  be  entitled  to  claim  against  the  defend- 
ants in  respect  of  the  said  hereditaments  and  premises,  or  their  estate 
and  interest  therein,  or  in  any  manner  relating  thereto,  with  interest, 
at  the  rate  of  5{.  per  cent.,  on  the  sum  of  2882.  from  the  time  the  de- 
fendants entered  upon  and  took  possession  of  the  said  hereditaments 
and  premises  until  the  payment  thereof;  and  that  the  sum  of  2881.  and 
interest  should  be  paid  by  the  defendants  to  the  plaintiffs  on  the  20th 
day  of  August,  a.  n.  1849.     That  afterwards,  to  wit,  on  the  1 3th  day 
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of  Marclu  A.  D.  1850,  and  before  the  commencement  of  this  suit,  the 
said  D.  Houghton,  as  such  arbitrator,  and  according  to  and  in  com- 
pliance with  the  provisions  of  The  Lands  Clauses  Consolidation  Act,  1845, 
settled  all  the  costs  of  the  arbitration  and  incident  thereto  to  amount 
to,  and  the  same  when  so  settled  amounted  to,  the  sum  of  2212.  I9.  Td. ; 
of  all  which  the  defendants  afterwards,  to  wit,  on,  &c.,  had  notice. — 
Breach,  that,  although  the  defendants  paid  to  the  plaintiffs  the  sum  of 
2882.  so  awarded,  yet  they  have  not  paid  the  sum  of  2212.  7«.  7(2.,  the 
costs  so  settled  by  the  arbitrator  as  aforesaid. 

Flea — That  the  hereditaments  in  the  declaration  mentioned  to  have 
been  in  the  occupation  and  possession  of  the  plaintiffs,  were,  during  all 
the  time  in  the  declaration  mentioned,  in  the  occupation  and  possession 
of  the  plaintiffs  as  tenants  thereof  from  year  to  year,  and  not  other- 
wise ;  and  that  the  plaintiffs  had  not  at  any  time  any  greater  interest 
^g^  therein  or  in  any  part  thereof  than  as  '''such  tenants  thereof  from 

-*  year  to  year ;  and  that  the  compensation  claimed  by  them,  as  in  the 
declaration  mentioned,  was  so  claimed  for  and  in  respect  of  their  said 
interest  us  such  tenants  from  year  to  year  of  the  said  hereditaments, 
and  not  otherwise ;  and  that  the  agreement  between  the  plaintiffs  and 
the  defendants,  that  the  said  dispute  should  be  settled  by  arbitration, 
was  not  an  agreement  made  or  entered  into  by  them  under  or  by  virtue 
of  the  provisions  of  The  Lands  Clauses  Consolidation  Act,  1845,  as  to 
the  settlement  of  disputed  claims  by  arbitration  in  respect  of  lands 
taken  or  injuriously  affected  by  the  execution  of  any  works,  and  for 
which  satisfaction  shall  not  have  been  made ;  and  the  nomination  and 
appointment  of  the  said  Dugdale  Houghton  to  be  such  single  arbitrator 
was  not  a  nomination  and  appointment  made  by  the  plaintiffs  and  defend- 
ants under  or  by  virtue  of  the  provisions  of  the  last-mentioned  Act ; 
but  the  agreement  and  the  nomination  and  appointment,  respectively, 
were  so  made  by  the  plaintiffs  and  the  defendants  by  arrangement  and 
agreement  among  themselves,  irrespectively  of  the  last-mentioned  pro* 
visions  of  the  last-mentioned  Act,  and  in  pursuance  of  a  request  to  have 
the  question  of  disputed  compensation  settled  by  arbitration,  made  by 
the  plaintifis  to  the  defendants  long  before  any  taking  possession  by 
the  defendants  of  the  lands  and  hereditaments,  to  wit,  on,  &c. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the 
plea  neither  traverses  nor  confesses  and  avoids  the  declaration;  for 
even  if  the  subject-matter  referred  to  arbitration  by  the  agreement  was 
not  a  matter  which  could  be  submitted,  or  which  the  parties  could  be 
obliged  to  submit,  to  arbitration  under  the  compulsory  provisions  of 
The  Lands  Clauses  Consolidation  Act ;  yet  it  was  competent  for  them, 
by  agreement  between  themselves,  to  submit  such  subject-matter  to 
arbitration  according  to  the  provisions  of  that  Act :  also  that  the  plea 
^^  ^^  amounts  to  an  ^argumentative  traverse  of  the  parties  having  made 

-*  the  agreement,  and  ought  to  have  concluded  to  the  country :  also, 
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that  the  plea  attempts  to  refer  to  a  jury  matter  of  Ipir,  viz.  the  legal 
effect  of  the  submission. — Joinder  in  demurrer.         * 

Qiiain  {Bramwell  with  him)  argued  in  support  of  the  demurrer  (Nov. 
17). — The  declaration  is  good,  and  the  plea  bad.  The  defence  attempted 
to  be  set  up  is,  that  as  the  plaintiffs  are  only  tenants  from  year  to  year 
of  the  lands  in  question,  their  claim  to  compensation  cannot  form  the 
subject-matter  of  a  reference  under  the  arbitration  clauses  of  The  Lands 
Clauses  Consolidation  Act(a)  (8  &  9  Vict.  *c.  18),  but  must  be  p^-- 
determined  by  two  justices,  a.>>«riling  to  the  provis/ons  of  the  ^ 

(a)  The  foUowing  are  tlie  material  seetiona  refeired  to : — 

Sect  23.  **  If  the  eompensation  claimed  or  offered  in  any  sneh  eate  ehaU  exceed  50/.,  and  if 
the  party  claiming  compensation  desire  to  have  the  same  settled  by  arbitration,  and  signify  such 
desire  by  notice  in  writing  to  the  promoters  of  the  undertaking,  before  they  have  issued  their 
warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  such  lands,  under  the  provisions  hereinafter 
eontained,  stating  in  such  notice  the  nature  of  the  interest  in  respect  of  which  such  party  claims 
eompensation,  and  the  amount  of  the  compensation  so  claimed,  the  same  shall  be  so  settled 
siccordingly ;  but  unless  the  party  claiming  eompensation  shall  as  aforesaid  signify  his  desire  to 
have  the  question  of  such  eompensation  settled  by  arbitration,  or  if  when  the  matter  shall  have 
been  referred  to  arbitration  the  arbitrators  or  their  umpire  shidl  for  three  months  have  failed  to 
make  their  or  hia  award,  or  if  no  final  award  shall  be  made,  the  question  of  such  compensation 
shall  be  settled  by  the  verdict  of  a  jury,  as  hereinafter  provided." 

Sectk  25.  **  When  any  question  of  disputed  eompensation  by  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  authorised  or  required  to  be  settled  by  arbitration,  shall  have  arisen, 
t^en,  unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each  party,  on 
the  request  of  the  other  party,  shall  nominate  and  appoint  an  arbitrator,  to  wb«/M  ouch  dispute 
•hall  be  referred ;  and  every  appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  pro-. 
Doters  of  the  undertaking  under  the  hands  of  the  said  promoters  or  any  two  of  them,  or  of  their 
secretary  or  derk,  and  on  the  part  of  any  other  party  under  the  hand  of  such  party,-  or  if  such 
party  be  a  corporation  aggregate  under  the  common  seal  of  such  corporation ;  and  such  appoint- 
ment shaU  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a  submission  to  arbitration  on  the 
part  of  the  party  by  whom  the  same  shall  be  made ;  and  after  any  such  appointment  shall  have 
been  made,  neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of  the  other, 
nor  shall  the  death  of  either  party  operate  as  a  revocation ;  and  if,  for  the  space  of  fourteen 
days  after  any  such  dispute  shall  have  arisen,  and  after  a  request  in  writing,  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration,  shall  have  been  served  by  the  one 
party  on  the  other  party  to  appoint  an  arbitrator,  such  last-mentioned  party  fail  to  appoint  such 
arbitrator,  then  upon  such  failure  the  party  making  the  request,  and  having  himself  appointed 
an  arbitrator,  may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute,  and  in  such  case  the 
award  or  determination  of  such  single  arbitrator  shall  be  final." 

Sect.  68.  "  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of 
any  interest  therein,  which  shall  have  been  taken  for  or  injuriously  affected  by  the  execution  of 
the  works,  and  for  which  the  promoters  of  the  undertaking  shall  not  have  made  satisfaction 
under  the  provisions  of  this  oi  the  special  Act,  or  any  Act  incorporated  therewith,  and  if  the 
compensation  claimed  in  such  case  shall  exceed  the  sum  of  50/.,  such  party  may  have  the  same 
settled  either  by  arbitration  or  by  the  verdiet  of  a  jury,  as  he  shall  think  fit;  and  if  such  party 
desire  to  have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice  in  writing 
to  the  promoters  of  the  undertaking  of  such  his  desire,  stating  in  such  notice  the  nature  of  the 
interest  in  such  lands  in  respect  of  which  he  claims  compensation,  and  the  amount  of  the  eom- 
pensation so  claimed  therein ;  and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the 
amount  of  eompensation  so  cl«med,  and  shall  enter  into  a  written  agreement  fur  that  purpose 
Within  twenty-one  days  after  the  receipt  of  any  such  notice  from  any  party  so  entitled,  the  same 
shaU  be  settled  by  arbitration  in  the  manner  herein  provided ;  or,  if  the  party  so  entitled  as  afore, 
said  desire  to  have  such  question  of  eompensation  settied  by  jury,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  of  such  his  desire  to  the  promoters  of  the  undertaking,  stating  such  par- 
tieuJars  as  aforesaid;  and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amonni 
of  eompensation  so  eUtimed,  and  enter  into  a  written  agreement  for  that  purpose,  they  shall^ 
within  twenty-one  days  after  the  rsceipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  for  settiing  the  same  in  the  manner  herein  provided,  and  in  default  thereof  they  shaU 

VOL.  vn.— 8  2 
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^^^  12lBt  section  of  that  Act.  It  is  ^submittecT,  however,  first,  that 
*'  a  yearly  tenancy  is  strictly  "  an  interest"  within  the  meaning  of 
the  68th  section  of  the  8  &  9  Vict.  c.  18 ;  secondly,  that  even  supposing 
it  is  not,  still  it  was  competent  for  the  parties,  by  agreement,  to  submit 
this  matter  to  arbitration  in  accordance  with  the  provisions  of  that  Act, 
and,  they  having  done  so,  the  award  is  valid.  The  agreement  is  bind- 
ing under  the  97th  section  of  the  Companies  Clauses  Consolidation  Act 
(8  &  9  Vict.  c.  16),  which  enacts,  that,  <<  with  respect  to  any  contract 
which,  if  made  between  private  persons,  would  by  law  be  valid,  although 
made  by  parol  only  and  not  reduced  into  writing,  such  committee,  or 
the  directors,  may  make  such  contract  on  behalf  of  the  Company  by 
parol  only,  without  writing,  and  in  the  same  manner  may  vary  or  dis- 
charge the  same."  The  68th  section  of  the  8  &  9  Vict.  c.  18,  applies 
to  cases  where,  as  here,  the  promoters  of  the  undertaking  have  already 
^^n^  taken  possession  of  the  lands  ^without  making  compensation: 
-*  Burkinshaw  v.  The  Birmingham  and  Oxford  Junction  Railway 
Company,  5  Exch.  475 ;  Railstone  v.  The  York,  Newcastle,  and  Ber- 
wick Railway  Company,  19  L.  J.,  Q.  B.,  464 ;  the  12l8t  section  is  con- 
fined exclusively  to  cases  in  which  lands  in  the  possession  of  a  ;f  early 
tenant  are  required  to  be  given  up.  The  language  of  the  latter  section 
is,  <<  if  any  such  lands  shall  be  in  the  possession  of  any  person  having 
no  greater  interest  therein  than  as  tenant  for  a  year  or  from  year  to 
yeaif,  and  if  such  person  be  required  to  give  up  possession  of  any  lands 
so  occupied  by  him  before  the  expiration  of  his  term  or  interest  therein, 
he  shall  be  entitled  to  compensation,"  &c. ;  «and  upon  payment  or 
tender  of  the  amount  of  such  compensation,  all  such  persons  shall  re- 
spectively deliver  up  to  the  promoters  of  the  undertaking,  or  to  the  person 
appointed  by  them  to  take  possession  thereof,  any  such  lands  in  their 
possession,"  &c.  Unless,  therefore,  this  is  a  valid  award  within  the 
68th  section,  a  person  would  have  no  remedy  where  the  Company  had 
wrongfully  taken  possession  of  his  land.  The  plea,  indeed,  seeks  to 
take  the  case  out  of  that  section,  by  alleging  that  the  facts  were  such 
that  there  could  be  no  valid  agreement  to  refer  under  it ;  but  if  so,  the 
plea  amounts  to  an  argumentative  denial  of  the  agreement.  Besides, 
the  agreement,  after  reciting  the  performance  of  the  several  matters 

be  liable  to  pay  to  tiie  party  so  entitled  as  aforesaid  the  amonnt  of  compensation  so  claimed,  and 
the  same  may  be  reoorered  by  him,  with  eosts,  by  action  in  any  of  the  superior  Courts." 

Sect  121.  "If  any  such  lands  shsll  be  in  the  possession  of  any  person  having  no  greater  in- 
terest therein  than  as  tenant  for  a  year  or  from  year  to  year,  and  if  such  person  be  required  to 
give  up  possession  of  any  lands  so  occupied  by  him  before  the  expiration  of  his  term  or  interest 
thero^<\,  he  shall  be  entitled  to  eompensatton  for  the  value  of  his  unexpired  term  or  interest  in 
•nch  <ands»  and  for  any  just  allowance  which  ought  to  be  made  to  him  by  an  incoming  tenant 
and  for  any  loss  or  injury  he  may  sustain,  or  if  a  part  only  of  such  lands  be  required,  compensa- 
tion for  the  damage  done  to  him  in  his  tenancy  by  severing  the  lands  held  by  him,  or  otherwise 
injuriously  affecting  the  same ;  and  the  amonnt  of  snch  compensation  shall  be  determined  by  two 
justices,  in  case  the  parties  differ  about  the  same ;  and  upon  payment  or  tender  of  the  amount 
of  such  compensation,  all  suoh  persons  shall  respectively  deliver  up  to  the  promoters  of  the  under- 
taking, or  to  the  person  appointed  by  them  to  take  possession  thereof,  any  such  lands  in  their 
pttiiessioo  required  for  the  purposes  of  the  qieeial  Act" 
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required  by  the  68th  section,  expressly  states,  that  the  reference  was 
«in  pursuance  of  and  in  obedience  to  the  directions  of  The  Lands 
Clauses  Consolidation  Act ;"  and  therefore  the  plea  attempts  to  refer 
to  the  jury  a  matter  of  law,  namely,  the  legal  ctffect  of  the  submission. 

Cowling  J  contri. — The  declaration  is  bad.  This  being  an  action  of 
debt  on  a  submission  to  arbitration,  the  plaintiffs,  in  order  to  maintain 
the  action,  must  show  a  mutual  "^'submission,  or  other  facts  neces-  ^^^  . 
sary  to  create  a  mutual  obligation  upon  the  parties  to  abide  by  ^ 
the  award :  2  Wms.  Saund.  ^1,  n.  (1).  But  this  submission  is  in  writing 
only ;  and,  the  defendants  being  a  corporation,  it  is  primfi  facie  void  as 
against  them :  Watson  on  Awards,  p.  72.  Therefore,  at  common  law, 
the  declaration  would  be  clearly  bad.  Is  it,  then,  rendered  valid  by 
statute  ?  The  97th  section  of  The  Companies  Clauses  Consolidation 
Act  is  confined  to  contracts  made  by  the  committee  or  directors.  It  is 
true  that  the  25th  section  of  The  Lands  Clauses  Consolidation  Act 
authorizes  the  secretary  or  clerk  of  the  promoters  of  the  undertaking 
to  appoint  an  arbitrator ;  but  that  is  only  where  the  submission  is  under 
the  compulsory  clauses  of  that  Act ;  in  other  cases  there  is  no  statutory 
provision  enabling  them  to  refer  otherwise  than  at  common  law.  The 
facts  stated  in  this  declaration  do  not  bring  the  case  within  the  23d 
section  of  The  Lands  Clauses  Consolidation  Act ;  for  there  is  no  alle- 
gation that  the  plaintiffs,  by  notice  in  writing,  signified  their  desire  to 
have  their  claim  to  compensation  settled  by  arbitration;  and  unless 
they  did  so,  that  section  requires  the  compensation  to  be  settled  by  a 
jury.  The  power  of  appointing  an  arbitrator  under  the  25th  section 
only  applies  to  cases  in  which  the  requisites  of  the  23d  section  have 
been  complied  with.  For  similar  reasons,  neither  is  this  case  within 
the  68th  section.  Even  if  the  Company  have  taken  possession  of  the 
land,  in  order  to  authorize  the  secretary  to  make  a  valid  appointment 
of  an  arbitrator,  it  is  requisite,  under  the  68th  section,  not  only  that 
the  claim  to  compensation  should  exceed  50{.,  but  also  that  the  party 
entitled  to  it  should  have  given  notice  in  writing  of  his  desire  to  have 
the  same  settled  by  arbitration.  But  the  declaration  contains  no  eX" 
press  averment  to  that  effect ;  and  the  recital  in  the  agreement  is  imma- 
terial, unless  it  first  appears  that  the  agreement  was  binding  on  the 
Company.  But  no  parol  submission  by  the  secretary  can  bind  the 
Company,  unless  the  arbitration  *is  compulsory  under  the  pro-  ^^^  - 
visions  of  the  statute.  In  Gould  v.  The  Staffordshire  Potteries  ^ 
Waterworks  Company,  5  Excb.  214,  the  declaration  averred  the  per- 
formance of  every  act  necessary  to  constitute  a  binding  submission  under 
the  arbitration  clauses  of  the  statute.  Moreover,  this  is  a  case  within 
the  121st  section.  The  language  of  that  section  is  general,  and  may 
well  apply  to  all  lands,  whether  the  Company  have  taken  possession  of 
them  or  not.  It  is  one  of  a  class  of  sections  commencing  at  the  119th, 
and  headed,  <<  With  respect  to  lands  subject  to  leases."    There  is  no^ 
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thing  in  those  sections  to  indicate  that  the  general  language  of  the 
121st  section  was  intended  to  exclude  cases  in  which  the  Company  had 
already  taken  possession  of  lands. 

Bramwell  in  reply. — ^With  respect  to  the  objection  that  the  submis- 
sion was  not  authorized  by  the  statute,  it  is  expressly  averred  that  the 
agreement  was  entered  into  in  pursuance  of  the  statute.  If  the  fact 
were  not  so,  that  allegation  should  have  been  traversed.  But  the  plea 
admits  that  such  an  agreement  was  entered  into,  and  consequently  every 
requisite  form  must  have  been  complied  with.  The  25th  section  renders 
the  agreement  signed  by  the  secretary  binding  on  the  Company.  It  is 
enough  to  bring  the  case  within  that  section,  that  «  a  question  of  dis- 
puted compensation"  has  arisen.  Where,  indeed,  either  party  refuses 
to  concur  in  the  appointment  of  an  arbitrator,  then  the  other  must 
show  that  all  the  necessary  steps  have  been  taken,  in  order  to  bring  the 
case  within  the  compulsory  clauses  of  the  statute ;  but  if  the  parties 
choose  to  consent  to  an  arbitration  in  accordance  with  the  provisions  of 
the  statute,  the  only  condition  precedent  is,  that  a  question  of  disputed 
compensation  should  arise.  The  25th  section  uses  the  words  <<  autho- 
rized or  required  to  be  settled  by  arbitration."  Every  disputed  claim 
^1^1  ^^  <'ompensation,  ^exceeding  50L,  is  authorized  to  be  settled  by 
-*  arbitration,  for  it  may  be  decided  in  that  way  if  the  parties  think 
fit.  .        ' 

The  argument  having  been  adjourned  until  the  next  paper  day 
(Nov.  19), 

Pollock,  C.  B.,  then  said. — ^We  need  not  trouble  Mr.  Bramwell 
any  further  in  this  case,  as  we  are  all  of  opinion  that  the  plaintiff  is 
entitled  to  judgment,  and  on  this  very  short  and  simple  ground,  viz. 
that  there  can  be  no  necessity  for  a  perfect  compliance  with  all  the  sta- 
tutory forms,  where  both  parties  concur  in  the  appointment  of  an  arbi- 
trator. The  notices  required  by  the  Act  can  only  be  necessary  where 
no  option  is  exercised,  and  it  is  doubtful  what  the  claimant  may  require ; 
but  where  the  parties  agree  to  refer  according  to  the  statute,  and  that 
agreement  is  acted  on,  it  is  sufficient  if  the  appointment  of  an  arbitra- 
tor on  the  part  of  the  Company  is  signed  by  the  secretary. 

Parke,  B. — This  is  a  case  where  the  parties  agreed  to  refer ;  and  in 
all  cases  of  arbitration  there  is  a  power  to  refer  by  a  submission  signe4 
by  the  secretary. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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*STTTRaES  and  Another,  Assignees  of  Cell,  an  Insolvent,  v,  p^^,. 

Lord  CuRZON.    Nov.  3.  ^ 

The  Court  will  n6t  stay  proceedings  in  an  aetion  by  the  assignee  of  an  insolvent  debtor,  on  the 
ground  that  an  action  brought  by  the  insolvent  for  the  identical  cause  has  been  referred,  by 
order  of  Kisi  Prius,  to  an  arbitrator,  and  the  reference  is  still  pending. 

In  JuIj  last,  an  action  was  brought  by  one  Gell,  the  now  insolvent, 
against  the  present  defendant,  which  came  on  for  trial  before  Pollock, 
C.  B.,  and  a  special  jury,  at  the  Sittings  after  Michaelmas  Term,  1846, 
when  a  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to  the 
award  of  an  arbitrator,  to  whom  all  matters  in  difference  in  the  cause 
were  referred.  The  order  of  reference  contained,  amongst  the  other 
usual  clauses,  a  stipulation  that  neither  of  the  parties  should  prosecute 
or  bring  any  action  against  each  other  in  respect  of  the  matters  so 
referred.  Several  meetings  were  held  before  the  arbitrator ;  but,  before 
the  defendant's  case  had  terminated,  the  then  plaintiff  became  embar- 
rassed and  left  this  country,  and  his  attorney  being  unable  to  proceed 
for  want  of  sufficient  instructions,  all  further  proceedings  were  suspended. 
In  October,  1849,  the  then  plaintiff  took  the  benefit  of  the  Insolvent  Act, 
1  &  2  Vict.  c.  110,  and  the  plaintiffs  in  the  present  action  became  his 
provisional  assignees.  In  December,  1849,  an  order  was  made  by 
Alderson,  B.,  enlarging  the  time  for  the  arbitrator  to  make  his  award, 
the  period  fixed  by  the  submission  having  expired  some  months  before ; 
and  the  learned  Judge  also  permitted  the  defendant  to  apply  to  the 
Court  for  security  for  costs.  In  Hilary  Term,  1850,  the  Court  made 
absolute  a  rule  staying  proceedings  until  the  then  plaintiff  should  give 
to  the  defendant  security  for  costs.  The  rule  was  served,  and  no  fur- 
ther proceedings  were  taken  in  that  action.  Before  the  present  action 
was  commenced,  the  attorney  of  the  now  plaintiffs  bad  written  a  letter 
to  the  defendant,  stating  in  effect  that  the  present  action  was  brought 
for  the  same  causes  as  the  former  action  by  the  insolvent.  An  appli- 
cation was,  therefore,  made  to  Martin,  B.,  at  Chambers  (after  the 
submission  and  the  ^enlargement  of  the  time  had  been  made  a  rule  ^^^  ^ 
of  Court,  and  had  been  served  on  all  parties),  to  stay  all  proceed-  ^ 
ings  until  the  fourth  day  of  this  Term,  in  order  that  application  might 
be  made  to  the  Court  to  stay  the  proceedings  absolutely.  The  learned 
Judge  having  made  an  order, 

Keane  now  moved,  on  an  affidavit  stating  the  above  facts,  for  a  rule 
to  show  cause  why  all  further  proceedings  should  not  be  stayed. — This 
action  is  brought  to  evade  obedience  to  the  order  of  the  Court,  by  which 
further  proceedings  in  the  other  action  were  made  conditional  on  the 
plaintiff  giving  security  for  costs.  The  causes  of  action  are  admitted 
to  be  identical.  The  defendant  has  always  been  ready  to  fulfil  the 
engagement  which  he  entered  into  at  the  trial,  and  which  he  would  not 
have  entered  into,  if  the  Court  had  not  been  pledged  to  secure  him  the 
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equivalent  which  he  looked  for,  when  he  gave  up  his  chance  of  a  verdict* 
The  plaintiffs  cannot  succeed  to  the  rights  of  the  insolvent,  and,  at  the 
same  time,  divest  themselves  of  the  burthens  which  accompany  them. 
The  defendant  therefore  is  entitled  to  be  released  from  this  second  action 
for  the  same  cause  as  the  formei^,  and  to  have  the  benefit  of  those  pro* 
ceedings  in  it  which  have  already  cost  him  so  much.  [Parke,  B. — 
Bankruptcy  is  no  revocation  of  a  submission  to  arbitration.  A  person 
who  agrees  to  refer  a  cause  to  arbitration  does  not  thereby  impliedly 
undertake  not  to  become  bankrupt.]  It  is  conceded,  that  bankruptcy 
is  no  revocation  of  a  submission  to  arbitration :  Andrews  v.  Palmer,  4 
B.  &  Aid.  250  ;*  but,  under  the  circumstances  of  this  case,  the  defend- 
ant seeks  for  relief  from  the  Court,  since  he  clearly  suffers  a  wrong  by 
this  second  action,  to  which  the  pendency  of  the  former  cannot  be 
pleaded :  Biggs  v.  Cox,  4  B.  &  C.  920.'*  [Aldbrson,  B. — Who  has 
broken  faith  with  him  7  Not  the  present  plaintiffs,  for  they  were  no 
♦1Q1  *P8'rties  to  the  former  reference;  not  the  former  plaintiff,  for  he 
-*  has  not  revoked  the  submission,  and  is  not  a  party  to  this  action. 
We  cannot  compel  the  assignees  to  become  parties  to  the  reference, 
then  why  should  we  stay  proceedings  in  this  action?]  The  Court  will 
not  keep  faith  with  the  defendant  if  they  allow  this  action  to  proceed ; 
for,  when  a  reference  was  suggested,  the  defendant  was  induced  to  con- 
sent to  it  on  the  faith  that  the  Court  would  enforce  it.  The  submission 
is  now  a  rule  of  Court.  [Alderson,  B. — The  Court  only  undertook  to 
enforce  the  submission  under  circumstances  which  would  give  it  juris- 
diction to  interfere ;  the  defendant  took  upon  himself  the  risk  of  cir- 
cumstances arising,  under  which  the  Court  could  not  interfere  for  want 
of  jurisdiction.  Insolvency  is  a  misfortune,  against  the  consequences 
of  which  the  defendant  has  no  remedy.  Parks,  B. — I  do  not  see  what 
equity  the  defendant  has :  this  is  the  necessary  consequence  of  an  insol- 
vency. Pollock,  C.  B. — ^We  will  confer  with  my  Brother  Martin,  and 
ascertain  what  were  the  grounds  upon  which  he  thought  the  proceedings 
ought  to  be  stayed.] 

Cur.  adv.  vult. 

On  a  subsequent  day 

Parke,  B.,  said. — ^We  have  consulted  my  Brother  Martin,  who  states 
that  he  thought  the  defendant  ought  to  be  permitted  to  mention  the 
matter  to  the  Court ;  but  that  he  never  intended  to  express  an  opinion 
that  the  a-^tion  ought  to  be  stayed.    There  will  therefore  be  no  rule. 

Rule  refused. 


WHEATLBT  ».  BOTD.  ^ 


•Sir  Hbitrt  Whbatlbt,  Bart.,  v.  Botd.    Nov.  5.        [^20 

mht  d«fendmnt  being  in  poisession  of  eertoin  premisea  under  a  lease  from  two  tmsteei  for  a  term 
which  had  expired,  a  new  lease  was  granted  for  a  farther  term,  bat  was  executed  by  one  of  the 
tnistees  onlj.  The  defendant  paid  rent  to  both  tmstees  until  one  of  them  died ;  and  for  the 
vent  dne  after  his  death  the  other  tmstee  brought  an  action  for  use  and  occupation : — Held, 
that  he  might  maintain  the  action  in  his  own  right,  and  was  not  bound  to  sue  as  surviving 
troftee. 

Debt  for  use  and  occupation. — ^Flea,  never  indebted. 

At  the  trial,  before  Jeryis,  C»  J.,  at  the  last  Surrey  Summer  Assizes, 
it  appeared  that  Sir  H.  Wheatley,  the  present  plaintiff,  and  John  Wil- 
liams, being  trustees  under  the  will  of  William  Wheatley  deceased, 
demised,  by  indenture,  a  certain  farm  and  premises  to  one  Logan,  for  a 
term  which  was  assigned  to  the  defendant,  i^ho  entered,  and  remained 
in  possession  at  the  expiration  of  the  term.  A  new  indenture  of  lease 
iras  then  prepared  in  pursuance  of  an  agreement  between  the  defendant 
and  the  two  trustees.  This  indenture  was  executed  by  the  present 
plaintiff  and  the  defendant,  but  not  by  the  other  trustee ;  and  it  demised- 
the  farm  in  question  to  the  defendant  for  the  term  of  four  years  from 
Michaelmas,  1847.  John  Williams  died  on  the  18th  January,  1848. 
The  defendant  paid  rent  up  to  Michaelmas,  1849,  to  the  agent  of  the 
trustees,  who  gave  receipts,  stating  that  the  amount  was  <<  due  to  the 
trustees  of  the  estate  of  W.  Wheatley,  for  whose  use  the  same  is  re- 
ceived." The  present  action  was  brought  for  one  year's  rent,  due  at 
Michaelmas,  1850.  The  declaration  originally  contained  a  special  count 
on  the  indenture  of  demise ;  but  that  count  was  struck  out  by  order  of 
a  Judge,  the  defendant  agreeing  not  to  object  at  the  trial  that  there  was 
an  instrument  of  demise  under  seal. 

It  was  objected  on  the  part  of  the  defendant  that  there  was  a  vari- 
ance, inasmuch  as  the  declaration  alleged  a  contract  with  the  plaintiff 
alone,  whereas  the  demise  was  by  the  plaintiff  and  Williams.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for 
the  defendant  to  move  to  enter  a  verdict  for  himself  or  a  nonsuit. 

She^^  Serjt.,  now  moved  accordingly. — The  plaintiff  ought  to  have  sued 
as  surviving  trustee.  [Parkb,  B. — The  debt  *is  due  to  the  plaintiff  p^^i 
alone.]  The  contract  was  between  the  defendant  and  the  two  '- 
trustees.  The  rule  is,  that  if  a  covenant  be  made  with  two  persons, 
one  of  whom  dies,  the  other  cannot  sue  unless  he  describes  himself  ad 
survivor.  [Parke,  B. — This  is  the  case  of  use  and  occupation  under 
a  surviving  trustee ;  therefore,  iuc  defendant  is  indebted  to  the  survivor 
for  the  use  and  occupation  by  his  permission  whilst  he  was  survivor. 
Your  argument  applies  to  the  case  of  a  covenant.]  The  declaration,  in 
the  first  instance,  contained  a  count  on  the  indenture  of  demise,  alleging 
that  the  plaintiff  survived  Williams ;  but  that  was  struck  out.  [Parke, 
B. — Such  a  count  could  not  be  supported,  because  the  defendant  did 
not  have  all  the  consideration  for  his  covenant  which  he  bargained  for. 
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namely,  the  execution  of  the  lease  by  both  truBtees.]  In  Cooch  v. 
Goodman,  2  Q.  B.  580, >^  the  Court  of  Queen's  Bench  held  that  a  lessee 
who  executes  an  indenture  of  lease,  is  bound  by  all  the  covenants  in  it 
which  run  with  the  land,  if  he  has  .entered  and  enjoyed  for  the  whole 
term,  although  the  lessor  never  signed  or  executed  the  lease.  [Parke, 
B. — The  authority  of  that  decision  may  be  questionable.  All  the  law 
on  this  subject  was  considered  in  a  late  case  in  this  Court :  Pitman  v. 
Woodbury,  8  Exch.  4.  Pollock,  C.  B. — If  the  debt  had  accrued  in 
the  lifetime  of  the  deceased  trustee,  then  the  plaintiff  must  have  sued 
as  survivor ;  but  as  the. debt  accrued  after  the  death  of  the  other  trustee^ 
the  plaintiff  may  sue  in  his  own  right.]  The  11  Geo.  2,  c.  19,  s.  14, 
enables  a  landlord  to  recover  for  use  and  occupation  where  the  agree- 
ment is  not  by  deed,  so  that  if  the  terms  of  the  Judge's  order  had  not 
precluded  the  defendant  from  objecting  that  the  demise  was  by  an  in- 
strument under  seal,  the  plaintiff  could  not  have  maintained  this  action. 
[Platt,  B. — The  effect  of  that  arrangement  is,  to  render  the  case  ih^ 
same  as  if  there  had  been  no  demise  under  seal.  Pollock,  C.  B. — If 
♦291  ^^^^  argument  be  correct,  *the  plaintiff  ought  to  have  declared 
•^  that  the  defendant  was  indebted  for  use  and  occupation  by  the 
sufferance  and  permission  of  the  plaintiff  and  the  deceased  trustee.  The 
word  <(  landlord"  in  the  11  Geo.  2,  c.  19,  s.  14,  must  mean  the  actual 
landlord,  not  a  person  deceased.]  Between  Michaelmas,  1847,  and  the 
18th  January,  1848,  when  the  trustee  died,  the  defendant  was  only 
bound  to  pay  rent  under  the  indenture  and  to  both  parties.  There  was 
an  express  contract ;  and  in  order  to  make  the  defendant  liable  in  this 
action,  there  must  be  a  new  implied  contract.  [Pollock,  C.  B.— Where 
there  is  a  lease  under  seal  by  two  lessors,  and  one  of  them  dies,  if  the 
other  proceeds  on  the  indenture,  he  must  declare  as  survivor ;  but  where 
he  suts  merely  for  use  and  occupation,  he  may  declare  in  respect  of  an 
occupation  by  his  sufferance  a^d  permission.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought  to  be  no 
rule,  and  for  the  reasons  stated  in  the  course  of  the  argument. 

Bule  refused. 

»B.C.  L.R.yoL43. 
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ope  of  three  Joint  makers  of  a  promiseory  note  became  insolrenty  and  ioBerted  the  note  and  the 
holder's  name  in  his  eohedule,  and  a  dividend  was  afterwards  paid  to  the  holder  by  order  of 
the  Insolrent  Court  in  respect  of  the  note : — Held,  in  an  action  spon  the  note,  that  such  pay- 
ment was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  either  as  against  tb« 
other  makers  of  the  note,  or  as  against  the  iosolyent  himself. 

Assumpsit  by  the  plaintiffs,  as  executors  of  one  H.  Johnson,  against 
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tlie  defendants,  as  makers  of  a  promissory  note. — ^Plea,  inter  alia,  the 
Statate  of  Limitations. 

*  It  appeared  at  the  trial;  before  Pollock,  C.  B.,  at  the  Middlese^t 
Sittings  after  last  Trinity  Term,  that  the  action  was  brought  to  recover 
the  balance  of  principal  and  interest  upon  a  promissory  note  made  to 
the  deceased  by  the  defendants  and  one  Marsden,  and  dated  1 3th  January, 
1840.  It  appeared  that  interest  had  been  paid  upon  the  note  up  to  the 
year  1844,  by  Marsden,  when  he  became  insolvent,  and  took  the  benefit 
of  the  Insolvent  Debtors  Act,  and  ^inserted  the  note  in  his  sche-  p^^o 
dale,  and  the  name  of  Johnson  as  a  creditor  for  the  note.  In  ^ 
November,  1848,  a  dividend  of  22.  8«.  4(2.  was  paid  by  order  of  the  In* . 
solvent  Debtors  Court  on  account  of  the  note. 

On  the  part  of  the  defendants  it  was  contended,  that  this  payment 
was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations ; 
and  the  Lord  Chief  Baron  being  of  that  opinion  directed  a  nonsuit  to 
be  entered,  reserving  leave  to  the  plaintiffs  to  move  to  set  that  nonsuit 
aside,  and  to  enter  a  verdict  for  the  amount  claimed. 

F.  Edu>ard%  now  moved  accordingly. — The  payment  on  account  of 
the  note  by  the  insolvent  was  sufficient  to  take  the  case  out  of  the  Sta- 
tate of  Limitations.  The  schedule  was  made  by  the  insolvent's  autho- 
rity, the  debt  was  inserted  in  it,  and  the  Insolvent  Court  made  the 
payment  to  the  creditor  on  the  insolvent's  account  and  at  his  request. 
In  Jackson  v.  Fairbank,  2  H.  Bla.  840,  one  of  two  joint  makers  of  a 
promissory  note  having  become  bankrupt,  the  payee  of  the  note  proved 
under  the  commission  and  received  dividends ;  and  it  was  held  that  the 
receipt  of  the  last  dividend,  being  within  six  years  of  the  commence- 
ment of  the  action,  took  the  case  out  of  the  statute  as  against  both 
makers.  And  in  Brandram  v,  Wharton,  1  B.  &  Aid.  463,  the  preceding 
case  was  admitted  to  be  good  law,  although  in  the  case  before  the  Court 
it  was  held  that  a  similar  payment  made  in  respect  of  the  debt^  for  which 
a  bill  of  exchange  was  given,  did  not  take  the  case  out  of  the  statute 
with  respect  to  the  bill.  [Parks,  B. — To  take  the  case  out  of  the 
statute  there  must  be  a  part  payment  of  the  debt,  coupled  with  a  pro- 
mise to  pay  the  remainder ;  the  party  who  makes  the  payment  must 
say  in  effect :  « I  make  this  payment  on  account  of  the  debt."]  A  dis- 
charge under  the  Insolvent  Debtors  Act  does  not  extinguish  the  insol- 
vent's liability  to  the  payment  of  his  debts.  ♦The  payment  there-  p^^ . 
fore  of  the  dividend  involves  a  promise  to  pay  the  residue  of  the  *■ 
debt.  [Parke,  B. — ^I  think  you  would  have  great  difficulty  in  main- 
taining the  proposition,  that  if  ati  action  were  brought  against  the 
insolvent,  and  he  were  to  plead  the  Statute  of  Limitations,  you  could 
take  the  case  out  of  the  statute  by  showing  the  payment  of  a  dividend 
by  order  of  the  Insolvent  Courts.  The  present  question  has  been  fre- 
quently before  the  Courts  of  late  years.]  The  several  cases  upon  the 
subject  are  to  be  found  in  1  Smith's  L.  C,  p.  819.    It  has  no  doubt 
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l^een  held,  that  part  payment  by  the  surYiying  maker  of  a  joint  and 
several  promissory  note  does  not  take  the  case  out  of  the  statute  as 
against  the  executor  of  his  deceased  co-maker :  Atkins  v.  Tredgold,  2 
B.  &;  C.  23  ;*  but  that  decision  rests  upon  the  ground  that  the  ezecnt<w 
cannot  be  regarded  as  a  co-contractor  with  the  surviving  maker  of  the 
note.  [Pollock,  C.  B. — In  this  case,  admitting  the  payment  to  have 
been  made  by  the  insolvent,  it  is  a  payment  by  a  party  who  has  ceased 
to  be  jointly  liable  with  the  other  defendants*  Alderson,  B. — Under 
the  Statute  of  Limitations,  in  order  to  make  the  payment  binding  on 
the  other  party  the  payer  must  be  jointly  liable  with  him.] 

Parke,  B. — I  am  of  opinion  that  there  ought  not  to  be  a  rule  granted 
in  this  case,  and  that  the  learned  Judge  acted  rightly  in  nonsuiting  the 
plaintiff.  The  later  statute,  the  9  Geo.  4,  c.  14,  makes  a  promise  in 
writing  requisite  to  take  a  case  out  of  the  operation  of  the  Statute  of 
Limitations ;  but  it  provides  that  <<  nothing  therein  contained  shall  alter 
or  take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever."  Now  the  question  is,  whe- 
ther there  has  been  such  a  payment  in  the  present  case  as  to  take  it 
^or-i  out  of  the  Statute  of  Limitations  as  against  the  ^plaintiffs ;  and 
^  the  question  is  therefore  wholly  irrespective  of  the  statute  of  the 
9  Geo.  4,  c.  14.  This  subject  had  not  been  so  fully  considered  at 
the  time  the  cases  of  Jackson  v.  Fairbank  and  Brandram  v.  Wharton 
were  decided  as  it  has  been  since ;  but  of  late  it  has  undergone  much 
consideration,  and  the  principle  has  been  several  times  laid  down  and 
acted  upon  in  this  Court,  that  a  part  payment  in  order  to  take  a  case 
out  of.  the  Statute  must  be  made  on  account  of  a  larger  sum  thereby 
admitted  to  be  due,  and  must  include  a  promise  to  pay  the  remainder. 
The  first  case  which  established  that  principle  is  that  of  Tippets  v. 
Heane,  1  Cr.  M.  &;  R.  262,  where  the  question  was,  whether  a  sum  of 
money  paid  to  the  plaintiff,  but  on  what  account  did  not  appear,  was 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations ;  I  am  there 
reported  to  have  said,  and  no  doubt  correctly,  <<  In  order  to  take  a  case 
out  of  the  Statute  of  Limitations  by  a  part  payment,  it  must  appear, 
in  the  first  place,  that  the  payment  was  made  on  account  of  a  debt ; 
secondly,  it  must  appear  that  the  payment  was  made  on  account  of  the 
debt  for  which  the  action  is  brought.  Here  the  evidence  does  not  show 
any  particular  account  to  which  the  payment  was  applicable.  The  jury 
Seem  to  have  considered  it  as  a  payment  of  part  of  the  debt  in  question ; 
and  perhaps,  as  there  was  no  other  account  found  to  have  been  in  exist* 
ence  between  the  parties,  they  might  be  warranted  in  so  doing.  But 
the  case  must  go  further ;  for  it  is  necessary,  in  the  third  place,  to  show 
that  the  payment  was  made  as  part  payment  of  a  greater  debt,  because 
the  principle  upon  which  a  part  payment  takes  a  case  out  of  the  Statute 
is,  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the  part  pay- 
ment.    Unless  it  amounts  to  an  admission  that  more  is  due,  it  cannot 
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operate  as  an  admission  of  any  still  existing'  debt."  That  decision  took 
place  in  1834.  The  same  view  was  taken  by  Lord  Abinobr,  C.  B.,  in 
1840,  in  *hi8  judgment  in  Waugh  v.  Cope,  6  M.  &  W.  824.  That  p^^g 
was  followed  by  Wainman  v.  Eynman,  1  Exch.  118,  in  1847,  where  *- 
it  was  held  that  part  payment  of  a  debt  is  not  sufficient  to  take  a  case 
out  of  the  Statute,  unless  a  promise  can  be  implied  therefrom  to  pay 
the  remainder  within  six  years  of  the  commencement  of  the  suit.  Upon 
this  principle,  if  the  payment  under  such  circumstances  as  the  present 
by  the  party  is  not  sufficient  to  take  the  case  out  of  the  Statute  as 
against  the  party  himself,  for  it  is  impossible  to  contend  that  a  payment 
by  the  assignees  of  the  bankrupt  or  insolvent  involves  a  promise  by  him 
to  pay  the  remainder  to  his  creditor,  a  fortiori  it  cannot  have  that  effect 
when  not  made  by  the  party  himself  or  his  agent,  but  by  a  third  person 
who  is  appointed  to  distribute  his  assets  among  his  creditors.  I  am 
therefore  clearly  of  opinion  that  the  payment  here  is  not  sufficient  to 
take  the  case  out  of  the  Statute,  the  payment  having  been  made  by  a 
third  party  in  such  a  manner  as  not  to  be  binding  either  as  against  the 
insolvent  or  as  against  his  co-contractors. 

Aldbrson,  B. — I  am  of  the  same  opinion.  This  payment  is  not  an 
admission  that  the  debt  is  due,  coupled 'with  a  promise  to  pay  the  re- 
mainder ;  but  it  is  merely  a  payment  made  by  a  permission  granted  to 
the  assignee,  and  confirmed  by  the  Court,  to  distribute  the  insolvent's 
assets  among  his  creditors. 

Platt,  B.,  and  Pollock,  C.  B.,  concurred. 

Rule  refused* 

The  aame  point  wan  decided  in  Read  v.  John-  ttanoet  nnder  which  the  acknowledgment  waf 

■on,  I  Rhode  Inland,  81 ;  and  it  was  held  in  made,  were  inconBistent  with  the  promise  of 

Christj  V.  Flemington,  10  Barr,  129,  that  the  payment,  which  the  law  would  otherwise  haT9 

acknowledgment  of  a  debt,  in  an  application  by  implied  from  it.     See  1  Smith's  L.  C.  4  Am-,  ed. 

the  debtor,  for  discharge  as  an  insolvent,  did  599, 613 ;  Woodbridge  v.  Allen,  12  Metcalf,  470. 
Bot  take  it  oat  of  the  ttatnte,  because  the  eiream- 
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payment  of  interest  npon  a  promissory  note  payable  on  demand,  is  sufficient  to  take  the  case  ont 
of  the  Statute  of  Limitations,  although  there  he  no  independent  evidence  that  any  demand  of 
payment  of  Uie  note  has  been  made. 

Assumpsit  by  the  plaintiffs  as  executors  of  J.  Earslake,  upon  the 
following  promissory  note : — 

<<  We  jointly  and  severally  promise  to  pay  on  demand  to  Mr.  James 
Karslake  the  sum  of  80{.  <<  John  Tupper, 

"1843.  Thomas  Turner." 
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The  defendant  pleaded  the  Statute  of  Limitations. 

At  the  trial,  before  Lord  Gampbbll,  G.  J.,  at  the  last  Bristol  Assizes, 
in  order  to  take  the  case  out  of  the  Statute  of  Limitations,  it  was 
proved  that  payment  of  interest  had  been  made  on  account  of  the  note 
by  the  defendant  within  six  years  of  the  commencement  of  the  action. 
On  the  part  of  the  defendant  it  was  contended,  that  this  alone  was  not 
sufficient,  as  it  was  not  part  payment  of  the  debt.  The  Lord  Chief 
Justice  however  directed  a  verdict  to  be  entered  for  the  .plaintiff,  reserv< 
ing  leave  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
a  verdict  for  him. 

Montague  Smith  now  moved  accordingly. — Interest  was  not  payable 
on  the  face  of  the  note.  The  note  being  payable  on  demand,  after 
demand  made  interest  would  have  been  due  upon  it ;  but  there  was  no 
evidence  that  any  demand  had  ever  been  made.  The  payments  made 
by  the  defendant  were  not  in  reduction  of  the  principal  sum,  or  pay- 
ments as  interest  really  due  upon  the  note.  The  9  Geo.  4,  c.  14,  enacts, 
that  nothing  in  this  Act  <<  shall  alter,  or  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by«ny  person  what- 
soever.*' But  in  this  case,  where  the  payment  of  interest  is  sought  to 
be  made  use  of  in  order  to  take  the  case  out  of  the  Statute,  interest 
must  in  fact  be  due  upon  the  debt.  [Parke,  B. — The  payment  of 
^oon  interest  is  an  acknowledgment  that  *the  debt  is  due,  and  is  an  act 
•''  from  which  a  promise  may  be  implied  to  pay  the  debt  itself.  The 
statute  9  Geo.  4,  c.  14,  leaves  the  matter  as  to  payment  as  it  stood 
before  that  Act.  Platt,  B. — The  payment  is  clearly  an  admission  that 
the  debt  was  then  due  upon  which  the  payment  of  the  interest  was 
made.] 

Pbr  CuRiAM.(a) — There  will  be  no  rule. 

Rule  refused. 

(a)  Parkb,  B.,  ALDBRgON,  B.,  and  Platt,  B. 
Accord  Sandford  v.  Hayes,  19  Com.  691 ;  Purdon  v.  Purdon,  10  M.  A  W.  561. 
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A.,  being  indebted  to  the  defendant  in  the  sum  of  184Z.  7«.  M.,  by  indenture  assigned  to  hin 
certain  furniture,  and  also  a  policy  of  assurancOi  with  a  proviso  for  redemption  on  payment  of 
the  principal  money  and  interest;  and  a  further  proviso,  that,  in  default  of  payment,  it  should 
be  lawful  for  the  defendant  to  take  and  sell  the  furniture  and  policy,  and,  out  of  the  proceeds, 
to  reimburse  himself  all  costs  and  expenses,  and  all  sums  he  might  expend  in  keeping  on  foot 
the  policy.  Then  followed  a  covenant  by  A.  for  payment  to  the  defendant  of  184/.  7«.  M,,  and 
for  payment  to  the  insurance  oflBce  of  the  premiums ;  and  that,  in  case  of  the  avoidance  of  the 
policy,  or  the  insolvency  of  the  insurance  company,  A.  would  insure  in  another  office,  and 
assign  the  new  policy  to  the  defendant ;  and  that  if  A.  should  neglect  to  pay  the  premium  or 
insure  in  some  other  office,  the  defendant  might  do  so,  and  the  sums  so  advanced  by  the  de* 
fordant  for  oontinuing  the  insuranoe  or  making  a  fresh  policy  should  te  considered  as  prln- 
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elpal  moneys  and  bear  interesty  and  the  poliey  should  be  a  seoarifcy  for  the  repayment  thereof, 
and  ihoald  no6  be  redeemed  withoat  payment  to  the  defendant  of  the  earns  so  advanced  and 
intereaty  as  well  as  the  1842.  7t.  M, : — Held,  that  snoh  mortgage  was  not  "  a  secority  for  the  re* 
.  payment  of  money  to  be  thereafter  lent,  advanoed,  or  paid/'  Ao.,  to  an  amount  **  uncertaia 
and  withont  limit,"  within  the  Stamp  Aet,  66  Geo.  Z,  e.  184,  Sohed.,  Ft.  JL,  tit  <<  Mortgage/' 
and  therefore  did  not  require  a  25^  stamp. 

• 

TAespass  for  breaking  and  entering  the  plaintiff's  house  and  taking 
his  goods. 

Pleas. — First,  not  guilty.  Secondly,  that  the  house  was  not  the 
plaintiff's ;  and  thirdly,  that  the  goods  were  not  the  plaintiff's  goods. 
— ^Issues  thereon. 

At  the  trial,  before  Gresswbll,  J.,  at  the  last  Suffolk  Assizes,  the 
defendants,  in  answer  to  the  plaintiff's  claim  to  the  goods,,  offered  in 
evidence  an  indenture,  of  the  8th  of  December,  1849,  made  between 
Henry  Guy  of  the  one  part,  and  the  defendant  Boston  of  the  other, 
whereby,  after  reciting  a  policy  of  insurance  effected  by  Ghiy  on  his  life 
with  <<  The  Mitre  Life  Assurance  Association,"  for  the  sum  *of  ^^^^ 
449{.  19«.  6(2.,  subject  to  the  payment  of  the  annual  premium  of  *- 
92.  8«.  4(2. ;  and  also  reciting  that  Guy  was  indebted  to  Boston  in  1842. 
7«.  6(2.,  for  money  advanced  by  the  latter  to  Guy ;  and  that  it  had 
been  agreed  by  the  said  indenture,  that  the  said  sum  of  1842.  7^.  6(2., 
with  interest  thereon  at  the  rate  therein  mentioned,  should  be  secured 
to  Boston  :  it  was  witnessed  that,  in  consideration  of  the  covenant  there^ 
inafter  contained  on  the  part  of  Boston,  for  securing  to  him  the  pay^ 
ment  of  the  said  sum  of  1842.  7«.  6(2.,  and  interest  thereon,  Guy  bar* 
gained,  sold,  and  assigned  unto  Boston  and  his  executors,  &c.,  all  Guy's 
household  goods,  furniture,  &c.,  which  then  were  or  might  be  in  the 
dwelling-house  in  the  occupation  of  Guy,  during  the  continuance  of  the 
said  security,  and  also  the  policy  of  assurance,  and  also  the  said  sum 
of  4492.  19«.  6(2.  thereby  assured,  and  every  other  sum  which  should  be 
added  to  the  sum  insured,  or  which  might  become  due  in  respect  thereof, 
subject  to  a  proviso  for  redemption  on  repayment  of  the  sum  of  1842. 
7«.  6(2.,  payable  by  instalments,  with  interest  at  the  rate  of  bl.  per 
cent,  per  annum,  at  certain  specified  times ;  and  with  a  further  proviso 
that,  in  case  of  default  in  payment  of  any  one  of  the  instalments  of 
the  said  sum  of  1842.  7^.  6(2.,  and  interest,  or  any  part  thereof,  Boston, 
his  executors,  &c.,  might  enter  the  dwelling-house  of  Guy,  where  the 
said  goods  and  chattels  should  be,  and  take  possession  of  and  hold  the 
same,  and  sell  and  dispose  of  them  and  of  the  policy  of  assurance,  and 
reimburse  himself  out  of  the  moneys  realized  all  costs  and  expenses 
occasioned  by  such  proceedings,  and  the  recovery  of  the  said  sum  of 
1842.  7«.  6(2.  and  interest  respectively,  and  all  such  sums  as  might  be 
spent  in  keeping  on  foot  the  said  policy,  and  pay  himself  the  whole  of 
the  said  sum  of  1842.  7«.  6(2.  and  interest,  or  so  much  thereof  respect* 
ively  as  should  then  be  due,  and  then  account  for  the  surplus,  if  any, 
unto  Guy,  his  executors,  &c.  Then  followed  a  covenant  by  Guy  to  pay 
Boston  the  said  sum  of  1842.  7«.  6(2.  with  interest,  by  instalments,  iii 
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^oA-i  the  manner  before  mentioned,  and  also  to  ^pay  the  insurance  office 
-^  the  annual  premium  of  91.  8$.  4(2. ;  and  in  case  the  policy  should 
be  avoided  by  any  of  the  causes  expressed  therein,  or  if  that  office 
should  become  insolvent,  that  Guy  would  thereupon  insure  for  a  like 
sum  in  some  other  office,  and  assign  the  policy  to  Boston,  with  like 
powers,  kc. ;  but  that  if  Guy  should  neglect  at  any  time  to  pay  such 
annua]  premium  or  to  insure,  Boston  should  have  the  like  power  to  pay 
the  premium  or  to  effect  an  assurance  upon  the  best  terms  he  could ; 
and  that  whatsoever  sum  or  sums  of  money  should  from  time  to  time 
be  so  advanced  by  Boston,  his  executors,  &c.,  for  the  continuance  of  or 
making  a  fresh  policy,  should  be  considered  as  principal  moneys,  and 
bear  the  like  interest ;  and  that  the  said  recited  or  any  future  policy 
should  be  a  security  to  Boston  for  the  repayment  thereof,  and  that  they 
should  not  be  redeemed  without  repayment  of  the  sums  advanced  and 
interest,  as  well  as  the  1842.  7«.  6d. :  it  was  finally  covenanted  by  Boston 
that,  until  default  in  payment  of  any  of  the  instalments  of  the  principal 
sum  of  184Z.  7«.  6d.j  Guy  was  to  have  possession  of  and  to  enjoy  the 
use  of  the  said  goods,  chattels,  and  the  said  policy. — The  instalments 
not  having  been  paid,  the  defendants  seized  the  property  in  question, 
and  the  plaintiff  thereupon  brought  the  present  action.  The  above 
deed  bore  a  2L  stamp ;  it  was  thereupon  objected  on  the  part  of  the 
plaintiff  that  the  stamp  was  not  sufficient,  but  ought  to  have  been  a 
stamp  of  251.  as  required  by  the  Stamp  Act,  56  Geo.  8,  c.  184,  Sched. 
Pt.  I.,  title  <<  Mortgage. "(<>)  The  learned  Judge,  however,  admitted 
the  document,  and  the  defendants  had  a  verdict. 

^^11      *PTenderga9t,  in  the  present  Term,  obtained  a  rule  nisi  for  a 
^  new  trial,  on  the  ground  that  this  document  was  improperly  re- 
ceived ;  and  cited  Halse  v.  Peters,  2  B.  &  Ad.  807,"  and  Wroughton  v. 
Turtle,  11  M.  &  W.  561. 

Byle%y  Serjt.,  and  Couch^  for  the  defendant  Boston ;  O'Malley  and 
Keane  for  another  defendant ;  and  Power  for  two  other  defendants, 
showed  cause  (Nov.  20  and  21). — The  stamp  imposed  upon  this  deed  is 
sufficient.  The  plaintiff  will  contend  that  the  amotmt  of  the  money 
secured  by  the  instrument  is  uncertain,  and  therefore  that  the  stamp 
ought  to  have  been  one  of  25/.,  as  required  by  the  Stamp  Act,  55  Geo. 
8,  c.  184,  Sched.,  Part  I.,  «  Mortgage."  The  case  of  Halse  v.  Peters, 
which  may  give  a  colour  to  that  argument,  is  overruled  by  Doe  d.  Mer- 
ceron  v.  Bragg,  8  A.  &;  E.  620,^  Doe  d.  Scruton  v.  Snaith,  8  Bin^ 

a  E.  C.  L.  R.  vol  22.  0  Id.  35. 

(a)  "  And  wb«re  the  same  respectively  shaU  be  made  as  a  Memity  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  whieh  may  become  dne  upon  an  account  onrrent^ 
together  with  any  turn  already  advanced  or  due,  or  wiihoat»  as  the  cane  may  be ;  other  than  and 
except  any  sum  or  tame  of  money  to  be  advanced  for  the  insaranee  of  any  property  oomprued 
in  each  mortgage  or  security  against  damage  by  flre,  or  to  be  advanced  for  the  insurance  of  an  j* 
life  or  lives  pursuant  to  any  agreement  in  any  deed,  whereby  any  annuity  shall  be  granted  ar 
■eoured  for  such  life  or  lives : — If  the  total  amount  of  the  money  aeevedr  or  to  be  ullimateljr 
KMoverable  thereupon,  shall  be  uncertain  and  without  any  Umi^  2^1.** 
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146,*  and  Wronghton  v.  Turtle.    The  e  ect  of  this  deed  is  to  secure 
to  the  mortgagee  the  repayment  of  the  sum  of  1842.  7«.  6d. ;   and 
although  certain  other  matters  are  provided  for,  they  are  merely  inserted 
with  a  view  to  secure  and  give  to  the  mortgagee  the  power  of  recover- 
ing the  amount  mentioned,  but  no  further  amount.     It  is  a  mortgage 
of  ^oods,  of  a  policy  of  insurance,  and  of  any  future  policy  which  in 
the  events  mentioned  in  the  deed  might  become  substituted  for  the 
original  policy.     But  none  of  such  amounts  could  be  recovered  as  a 
debt  at  law.     The  case  therefore  falls  within  the  principle  laid  down  by 
this  Court  in  Wroughton  v.  Turtle,  where  Parke,  B.,  says — "  In  the 
Schedule  to  the  55  Geo.  8,  there  are  two  classes  of  mortgages.     .     . 
•    .    These  two  classes  appear  to  embrace  mortgages  for  all  descriptions 
of  debts:  the  first  ''^resent;  the  second  future.     The  first  class  p^qo 
in  express  terms  embraces  present  loans  and  debts  only ;   the  ^ 
second  ought  to  be  construed  in  the  same  way,  to  apply  to  future  loans 
and  debts  only ;  for  there  is  no  reason  why  a  mortgage  for  the  same 
description  of  payment  should  be  subject  to  duty  in  one  case  and  not 
in  another ;  why  it  should  be  subject  to  duty  if  made  after  the  execu- 
tion of  the  instrument,  and  not  if  made  before.     By  holding  that  the 
word  <  paid'  means  so  paid  as  to  constitute  a  debt  and  the  repayment 
of  which  the  mortgage  is  to  secure,  the  whole  enactment  is  rendered 
reasonable  and  consistent."     The  clause  in  this  deed,  which  provides 
for  the  payment  of  the  expenses  incurred  in  effecting  a  new  policy,  is 
not  requisite,  inasmuch  as  such  expenses  would  be  allowed  by  a  Court 
of  equity  without  any  stipulation  whatever :  Doe  d.  Scruton  v.  Snaith; 
and  therefore  this  part  of  the  case  falls  within  the  principle,  <<  exprea 
eio  eomm  quse  tacitd  insunt  nihil  operatur."     The  same  rule  is  appli- 
cable to  the  stipulation,  that  the  moneys  advanced  for  continuing  the 
policies  shall  bear  interest.   These  payments  are  to  be  made  purely  with 
a  view  to  guard  the  principal  sum  secured,  and  are  merely  subsidiary 
to  it.     Interest  would  be  allowed  by  a  Court  of  equity  on  all  the 
expenses ;  so  that  the  deed  contains  no  power  which  the  law  would  not 
confer  without  it.    If  the  interest  would  not  be  allowed.  Doe  d.  Scruton 
V.  Snaith  was  wrongly  decided.     Frith  v.  Rotherham,  15  M.  &  W.  89, 
was  the  case  of  a  bond  conditioned  for  the  payment  to  bankers  of  all 
such  sums  of  money  not  exceeding  10002.,  which  from  time  to  time 
should  be  and  remain  due  from  the  obligor  to  certalin  bankers  on  the 
balance  of  his  account  current,  together  with  such  interest  and  com-> 
mission  as  should  be  due  to  the  bankers,  and  all  customary  and  inci- 
dental charges  for  stamps,  ftc. ;  and  it  was  held  that  a  stamp  on  the 
principal  sum  of  lOOOl.  was  sufficient.     The  premiums  are  not  a  charge 
an  the  ^property  mortgaged,  but  are  subsidiary  and  merely  paid  r^n^ 
for  the  purpose  of  preserving  the  security.     Besides,  the  cove-  •- 
nant  is,  that  the  sums  advanced  shall  be  considered  «<a8  principal 
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moneys,"  not  the  principal  money.     The  mortgagee  could  maintain  no 
action  on  the  deed  for  these  advances. 

Prendergatt  and  Cowling^  in  support  of  the  rule. — In  Wroughton  v. 
Turtle,  11  M.  &  W.  561,  the  lease,  which  was  for  lives,  contained  a 
covenant  for  renewal  on  payment  of  a  sum  certain.  That  amount  was 
therefore  a  necessary  charge  annexed  to  the  estate  at  the  time  of  the 
mortgage.  Here  the  an^ount  which  the  mortgagee  might  have  to  advance 
is  wholly  uncertain.  Circumstances  might  arise,  as  for  instance  the 
insolvency  of  the  present  insurance  office,  which  would  render  it  neces- 
sary to  effect  a  new  policy  with  another  office,  and  at  a  totally  different 
rate  of  premium.  The  sums  so  advanced  would  be  a  charge  upon  the 
furniture ;  for  the  deed  expressly  stipulates  that  such  advances  shall  be 
considered  as  principal  moneys  and  bear  interest.  They  constitute  a 
debt,  in  respect  of  which  an  action  of  covenant  might  be  maintained. 
The  cases  relied  on  by  the  other  side  are  distinguishable ;  for  there  the 
additional  sums  were  expenses  to  which  the  mortgagee  would  have  been 
entitled,  though  the  deed  contained  no  express  stipulation  for  their 
payment ;  so  that  the  maxim,  <<  expressio  illorum  quse  tacit^  insunt  nihil 
opera tur,"  applied.  But  an  outlay  for  premiums  of  assurance  is  not, 
like  costs,  incidental  to  a  mortgage,  there  being  no  implied  stipulation 
or  duty  on  the  part  of  the  mortgagor  to  renew  the  policy ;  and  if  the 
mortgagee  chooses  to  do  so,  that  does  not  create  any  debt  between  the 
parties :  Lacam  v.  Martins,  1  Wils.  84.  The  agreement  is  that  the 
mortgagee  may  advance  money  under  circumstances  which  would  not, 
^o  j-i  without  an  express  stipulation  to  that  effect,  create  any  debt.  *If 
^  the  present  case  be  not  within  the  statute,  this  consequence  will 
follow,  that,  where  a  leasehold  estate  is  mortgaged  for  a  small  sum,  and 
the  mortgagee  is  at  liberty  to  renew  the  lease  on  payment  of  a  fine, 
which  might  amount  to  several  j;housands,  that  advance  would  be  a 
charge  upon  the  estate,  but  no  stamp  duty  would  be  payable  in  respect 
of  it.  The  exception  in  the  statute  as  to  certain  insurances  shows  that 
the  legislature  had  in  view  an  outlay  of  this  description,  and  considered 
it  liable  to  duty.  It  is  immaterial  whether  these  advances  would  form 
a  charge  in  equity ;  for,  upon  forfeiture,  the  estate  becomes  at  law  the 
absolute  property  of  the  mortgagee,  and  a  Court  of  equity  will  not 
relieve  the  mortgagor  except  on  payment  of  all  expenses.  Halse  v* 
Peters,  2  B.  &;  Ad.  807,*  which  is  recognised  in  Wroughton  v.  Turtle,  11 
M.  &  W.  561,  governs  this  case.  In  Doe  d.  Scruton  v.  Snaith,  8  Bing« 
146,^  the  sums  advanced  were  only  such  expense's  as  in  an  ordinary 
mortgage  deed  there  would  be  an  implied  covenant  to  repay.  Frith  v. 
Rotherham,  15  M.  &;  W.  39,  proceeded  on  the  ground  that  commission^ 
due  on  an  over-drawn  banking  account,  was  not  money  lent,  but  waa 
extraneous  to  the  loan. 

Cur.  adv.  vult. 

«B.C.Ii.B.ToL21.  »Id.2L 
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The  judgment  of  the  Court  was  now  delivered  bj 

Pollock,  C.  B.^We  think  that  this  rule  must  be  discharged.  The 
question  argued  before  us  by  Mr.  Prendergoft  and  Mr.  Cowling  was  as 
to  the  sufSciency  of  the  stamp  on  a  mortgage ;  and  it  was  contended 
that,  inasmuch  as  it  was  framed  so  as  to  give  a  security  for  an  indefinite 
amount  of  debt,  it  required  a  stamp  of  25/.,  whereas  the  one  imposed 
on  the  deed  was  that  appropriated  to  a  sum  under  200Z.  only. 

*The  case  of  Wroughton  v.  Turtle  seems  to  us  to  decide  the  j-^qc 
present  question,  when  properly  considered.  There  it  was  laid  *- 
down  by  this  Court,  that  a  security,  by  which  advances  thereafter  to  be 
made  are  constituted,  when  made,  a  debt  recoverable  at  law  between 
the  parties,  requires,  in  case  those  debts  are  not  limited  in  amount,  a 
stamp  of  25/. ;  but  where  those  advances  are  only  charges  on  the  pro- 
perty mortgaged,  but  not  debts  recoverable  at  law,  the  amount  of  the 
stamp  is  limited  by  the  amount  of  the  original  debt  secured.  There  is 
also  a  second  principle  adverted  to  in  the  judgment,  namely,  that  if  the 
charges  expressly  laid  on  the  property  by  the  deed  are  such  as,  without 
express  words,  would  fall  on  the  property  mortgaged,  the  same  conse- 
quence follows,  that  they  are  not  to  be  added,  in  considering  the  amount 
of  the  stamp  requisite,  to  the  original  debt  secured. 

Now,  we  think,  that  the  first  of  these  principles  is  sufficient  to  decide 
the  present  case.  The  sum  secured  here  is  184/.  7«.  Qd.  It  is  secured 
by  a  mortgage  deed  on  furniture,  and  on  a  policy  of  insurance  for 
4992.  19«.  6d.  in  the  Mitre  Insurance  Office.  There  is  a  stipulation 
that,  if  the  mortgagor  does  not  duly  pay  the  premiums,  the  mortgagee 
may  do  so,  and  add  them  as  a  charge  on  the  whole  property  mortgaged. 
If  this  charge  had  been  confined  to  the  policy,  the  principle,  <<  expressio 
eorum  quse  tacitd  insunt  nihil  operatur,"  would  have  applied ;  but  it  is 
not  so  confined  as  to  this  policy.  But  though  this  is  so,  we  do  not  think 
that,  on  the  proper  construction  of  the  whole  deed,  these  charges,  when 
pud  by  the  mortgagee,  become  debtn  due  from  the  mortgagor  to  him, 
and  recoverable  at  law.  The  covenant  to  pay  is  confined  to  the  original 
debt  of  184/.  7«.  6d.  As  to  the  expenses  of  obtaining  a  fresh  policy, 
and  the  payment  of  those  premiums  by  the  mortgagee,  we  think  the 
deed  properly  construed  charges  them  only  on  the  new  policy,  and  does 
no  more  than,  without  such  an  express  ^charge,  a  Court  of  equity  |.^Qi» 
would  have  compelled  tho  mortgagor  to  do.  And  the  words,  that  ^ 
those  charges  shall  be  <<  principal  moneys"  and  bear  interest,  followed 
by  the  clause  expressmg  that  such  principal  moneys  and  interest  shall 
be  charges  on  this  second  policy,  and  shall  be  deducted  out  of  its  eventual 
proceeds,  do  not,  as  we  think,  amount  to  any  covenant  by  the  mortgagor 
to  pay  them  to  the  mortgagee.  To  this  part  of  the  deed  therefore  both 
the  principles  stated  in  Wroughton  v.  Turtle  apply.  Looking  at  both 
parts  of  this  mortgage-deed,  we  think  that  the  only  recoverable  debt 

VOL.  VII.- 


36  EXOHEQUBB  OF  PLEAS.    M«T.  1851. 

Becnred  by  it  was  that  of  1842.  7«.  Gd. ;  and  therefore  that  the  stamp 
was  sufficient.     The  rule  most  be  discharged. 

Sule  discharged. 


Rob  i;.  The  Birkbnrbap,  Lancashirb,  and  Chbshirb  Junction 

Railway  Company.    Nov.  15. 

The  plaintiff,  heing  desirous  of  going  by  an  exennion  tnun  ftom  Monlu  Ferry  (the  defendants' 
station)  to  Bangor  and  back,  inquired  of  the  clerk  at  the  former  station  by  what  train  he  conld 
return,  the  olerk  informed  him  that  hia  ticket  woald  be  available  by  the  erening  train  fh>m 
Bangor ;  the  plaintiff  accordingly  obtained  an  excursion  ticket^  and  returned  by  the  train 
mentioned  by  the  clerk.  On  arriving  at  the  platform  near  to  the  Chester  station,  a  railway  ser- 
Tant,  who  had  charge  of  the  train,  upon  reeelTing  the  plaintiff's  ticket  told  him  that  he  had 
oome  by  the  wrong  train,  and  that  he  must  pay  Sc.  6d.  mora.  This  the  pledntiff  refused  to  pay» 
and  he  was  thereupon  taken  into  custody  by  a  railway  servant,  under  the  direction  of  a  super- 
intendent ;  but,  aiier  having  been  a  short  time  in  custody,  he  paid  the  money  under  protest^ 
and  was  released.  It  appeared  that  the  Chester  station  was  ooeupied  by  the  defendants'  Cobi* 
pany,  and  by  several  other  railway  Companies ;  but  one  of  the  witnesses  stated  that  he  believed 
the  person  who  took  the  plaintiff  into  custody  to  be  one  of  the  servants  of  the  defendants* 
Company.  The  plaintiff's  attorney  having  written  to  the  seeretary  of  the  defendants'  Com- 
pany for  compensation,  received  a  written  answer  from  him,  requesting  that  he  might  ba 
furnished  with  the  date  of  the  transaction,  and  promising  to  make  the  necessary  inquiries.  Tha 
secretary  also  stated,  that  it  was  an  awkward  business,  and  that  the  blame  would  fall  upon  the 
qlerk  at  the  station,  who  had  given  the  false  information ;  and  he  also  offered  to  repay  to  the 
plaintiff  the  sum  of  U».  6d.  he  had  been  compelled  to  pny : — Held,  in  an  action  against  the 
defendants  for  the  arrest,  that  the  circumstances  of  the  case  did  not  afford  any  evidence  that 
the  arrest  had  been  made  by  any  authority,  either  express  or  implied,  given  by  the  Company, 
or  that  they  had  ratified  the  act^ 

Trespass  for  assault  and  false  imprisonment. — ^Piea,  not  guilty,  and 
issue  thereon. 

^^.^  At  the  trial,  before  Maule,  J.,  at  the  last  Chester  Spring  *Ab* 
^  sizes,  the  plaintiff's  case  was  as  follows: — The  plaintiff  and  a 
friend  having  read  an  advertisement  in  the  newspapers,  in  June,  1851, 
that  an  excursion  train  wotild,  on  a  day  mentioned  therein,  leave  Monks 
Ferry,  near  Liverpool,  for  Bangor,  inquired  of  the  clerk  at  the  Monks 
Ferry  station  (which  was  one  of  the  stations  upon  the  defendants*  line) 
by  what  train  they  could  return  in  the  evening.  The  clerk  told  them, 
that  he  believed  they  could  return  by  the  train  which  left  Bangor  at 
half-past  seven.  The  plaintiff  and  his  friend  having  obtained  two  tickets, 
for  which  they  paid  6«.  Qd.  each,  proceeded  by  the  excursion  train  to 
Bangor.  They  returned  from  Bangor  by  the  half-past  seven  o'clock 
train ;  but,  on  arriving  at  the  platform  where  the  tickets  were  taken, 
within  a  short  distance  from  the  Chester  station,  they  were  told  by  a 
person  in  railway  livery,  who  came  to  take  the  tickets,  that  they  had 
come  by  the  wrong  train,  and  that  they  must  pay  2^.  6d.  each  in  addi-» 
tion  to  what  they  had  already  paid.  To  this  they  objected,  and  there- 
upon they  were  desired  to  go  to  <<  the  superintendent"  at  the  station, 
lliey  did  so,  and  there  a  person,  who  was  stated  to  be  a  superintend- 
ent (for  what  company  did  not  expressly  appear),  on  hearing  the  circuo^ 
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BtanceSy  again  demanded  payment  of  the  2s.  6(2. ;  and,  on  the  plaintiff 
and  his  friend  still  refusing  to  paj  it,  the  superintendent  directed  a 
rulway  servant  named  Phillips  to  take  them  into  custody.  This  he 
accordingly  did ;  but  the  plaintiff  and  his  friend  were  shortly  afterwards 
liberated  upon  payment  under  protest  of  the  additional  sum  claimed. 
One  of  the  witnesses  stated,  that  he  believed  Phillips  to  be  one  of  the 
servants  of  the  defendants'  Company.  It  appeared  that  the  Chester 
station  was  occupied  not  only  by  the  defendants'  Company,  but  by  three 
other  Companies  also.  The  plaintiff  made  several  applications  through 
his  attorney,  by  letter  to  the  secretary  of  the  defendants'  Company, 
for  compeftsation  for  the  detention  and  the  expenses  which  had  been 
thereby  ^occasioned.  To  one  of  these  letters  the  plaintiff  received  p^og 
the  following  answer  from  the  secretary  of  the  Company : —  ^ 

<<  Sir, — ^I  am  in  receipt  of  your  letter  of  the  3d  instant,  and  will  thank 
JQU  to  give  me  the  date  on  which  the  demand  was  made  on  Mr.  Roe 
and  his  friend  at  Chester,  when  I  will  make  the  necessary  inquiry." 

The  defendants'  counsel  objected  to  the  reception  of  these  letters,  on 
the  ground  that  they  were  not  evidence  against  the  Company,  without 
evidence  of  authority  from  the  Company  to  the  secretary  to  write  them. 
The  learned  Judge,  however,  received  them. — The  secretary  afterwards 
called  upon  the  plaintiff,  and  offered  to  repay  him  the  5«.,  observing  that 
it  was  an  awkward  business,  and  that  the  blame  would  fall  upon  the 
station  clerk  at  Monks  Ferry,  for  giving  the  plaintiff  the  false  informa- 
tion. The  station  clerk  also  apologized  to  the  plaintiff  for  the  annoy- 
ance which  he  had  suffered  by  the  blunder,  and  offered  him  51.  to  settle 
the  matter,  which  the  plaintiff  refused. 

Upon  this  state  of  facts,  it  was  objected  on  the  part  of  the  defend- 
ants, that  the  plaintiff  must  be  nonsuited,  as  there  was  no  evidence  that 
the  defendants  had  authorized  or  sanctioned  the  plaintiff's  arrest.  The 
learned  Judge  declined  to  nonsuit,  and  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff,  with  50/.  damages ;  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit. 

In  Easter  Term  last,  Webby  obtained  a  rule  nisi  to  enter  a  nonsuit, 
or  for  a  new  trial,  on  the  ground  of  the  improper  reception  of  the  letters 
IB,  question. 

ChUton^  KnowleSj  and  JS.  Beavan  showed  cause. — The  facts  afford 
some  evidence  that  the  arrest  of  the  plaintiff  was  made  by  the  authority 
of  the  defendants,  by  reason  of  their  contract  with  the  plaintiff  to  con- 
vey him  from  Monks  Feiry  to  Bangor  and  back.  It  must  therefore  be 
assumed  that  the  Company  had  dominion  over  the  whole  of  the  lines 
upon  which  the  plaintiff  was  carried,  that  they  *had  the  use  of  p^oQ 
the  necessary  stations,  and  had  in  their  employment  servants  duly  '- 
authorized  to  take  the  tickets  of  the  passengers,  and  to  act  in  pursuance 
of  the  ndes  and  regulations  of  the  Company  for  the  purpose  of  enforcing 
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them.  The  atation  at  Chester,  although  shown  to  be  occupied  by  several 
Companies,  must  for  this  purpose  be  assumed  to  have  been  in  the  occu- 
ppition  of  the  defendants.  Phillips  and  his  fellow  servant  appeared  in 
railway  uniform,  and  received  the  tickets  in  the  usual  course  of  busi- 
ness ;  there  was  therefore  some  evidence  that  they  were  the  defendants' 
servants,  and  were  acting  under  their  authority.  The  money  paid  by 
the  plaintiff  under  protest  came  into  the  hands  of  the  Company,  for  the 
secretary's  offer  to  restore  it  to  the  plaintiff  is  evidence  of  that  fact. 
The  statement  of  the  secretary  that  the  station  clerk  at  Monks  Ferry 
would  be  injured  by  the  false  information  he  had  given,  is  also  evidence 
that  the  Company  had  acted  in  the  matter. — For  these  reasons,  and  on 
the  ground  of  public  policy,  they  contended  that  there  was  some  evi^ 
dence  that  the  defendants  had  authorized  the  act  or  had  sanctioned  it. 
In  the  course  of  the  argument  they  cited  Glynn  v.  Houston,  2  M.  &  G-. 
837,^  Blakemore  v.  Glamorganshire  Canal  Company,  2  Cr.  M.  &  R.  138, 
Smith  V.  Birmingham  and  Staffordshire  Gas  Light  Company,  1  A.  &  E* 
526,®  and  Buron  v.  Denman,  2  Exch.  167. 

Wekbtf  and  T.  J<me$  in  support  of  the  rule,  were  not  called  upon 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  ought  to  be  absolute 
to  enter  a  nonsuit.  Assuming  that  the  evidence  objected  to  was  properly 
received,  namely,  the  letters  of  application  on  the  part  of  the  plaintiff 
to  the  secretary  of  the  Company,  and  the  letter  in  answer  thereto,  (a) 
*d.(M  ^*  ^^^^  *^^^  follow  that  we  are  at  liberty  to  draw  the  inference 
*'  that  the  arrest  was  authorized  by  the  Company,  but  merely  that 
the  letter  was  written  by  the  secretary  of  the  Company  on  their  behalf, 
/  in  answer  to  the  plaintiff's  application.  But  it  appears  to  me,  that 
neither  do  the  facts  of  the  case,  without  reference  to  the  letters,  nor 
when  taken  in  conjunction  with  them,  afford  any  evidence  whatever  to 
justify  us  in  saying,  that  the  defendants  authorized  or  sanctioned,  or 
that  they  are  in  any  way  liable  for,  the  act  of  which  the  plaintiff  in  the 
present  action  complains.  I  must  certainly  say  I  regret  that  such  is 
the  result  of  our  decision,  inasmuch  as  the  damages  awarded  are  by  no 
j  means  excessive.  But  we  must  administer  the  law,  not  merely  as  between 
I  the  public  and  a  Railway  Company,  but  upon  the  broad  principles  which 
govern  the  relation  between  principal  and  agent,  and  master  and  servant. 
And  we  ought  to  endeavour  to  lay  down  a  rule  which  will  apply  equally  to 
either  case,  when  the  same  question  shall  arise  upon  some  future  occasion. 
The  rule  is  the  same  between  a  private  individual  and  a  Railway  Com- 
pany, as  it  is  where  the  same  matter  is  in  dispute  between  two  private 
individuals.  The  general  rule  is,  that  a  master  is  not  liable  for  the 
tortious  act  of  his  servant,  unless  that  act  be  done  either  by  an  autho*> 
rity,  express  or  implied,  given  him  for  that  purpose  by  the  master.  If 
Vt  had  appeared  in  the  present  case  that  the  act  complained  of  was  one 

aE.  0.  L.ILT0I.  40.  kid.  28. 

(a)  8m  BonaldA  •.  DajraU,  S  Bxok.  214;  Mid  StnnU  v.  Wjii%  4  Bzoh.  t$h 
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irldch  the  Company  had  legal  authority  to  perform,  the  act  would  not 
have  been  tortious;  and  it  might  well  have  been  put  to  the  jury  as  having 
been  done  by  an  authority  given  by  the  Company.  But  there  was  no 
evidence  whatever  that  the  act  was  of  that  character ;  and  therefor^, 
as  the  case  stands,  we  must  take  it  to  be  a  tortious  act.  It  therefore 
follows  that  the  plaintiff  was  bound  to  show  that  the  person  by  whoDa 
he  was  arrested  was  not  only  the  servant  of  the  Company,  but  also  that 
he  had  their  authority  to  arrest  him.  Now,  I  think,  that  '''although  ^^ .  y 
there  may  have  been  some  evidence  that  Phillips  was  in  the  service  ^ 
of  the  Company,  there  was  no  evidence  whatever  that  he  had  any  pre- 
vious authority  from  the  Company  to  take  the  plaintiff  into  custody. 
And  I  think  the  correspondence  with  the  secretary  does  not  carry  the 
case  any  further ;  so  that  there .  is  also  an  absence  of  all  evidence  of 
their  having  ratified  the  act.  Taking,  therefore,  into  consideration  all 
the  facts  of  the  case,  it  appears  to  me  that  there  is  no  evidence  what^^ 
ever  upon  which  to  found  the  liability  of  the  Company.  And  I  am  of 
opinion  that,  according  to  the  leave  reserved  by  the  learned  Judge  at 
the  trial,  a  nonsuit  ought  to  be  entered* 

Parke,  B. — ^I  am  clearly  of  the  same  opinion.  The  arrest  not  hav- 
ing been  effected  by  the  defendants  themselves,  but  by  a  third  party, 
in  order  to  render  the  defendants  liable,  the  plaintiff  was  bound  to 
show  that  the  act  of  which  he  complained  was  by  an  authority,  express 
or  implied,  given  by  the  defendants,  or  that  it  had  been  subsequently 
ratified  by  them.  At  first  I  entertained  some  doubt  whether  there  was 
any  evidence  whatever  that  Phillips  was  a  servant  of  the  Company ; 
perhaps,  however,  we  may  assume  from  what  was  said  by  one  of  the 
witnesses,  that  there  was  some  evidence  upon  that  head ;  but  still  there 
was  na^pcoof  that-he  had -ever  received  any  general  authority  from  the 
Company  to  arrest  any  person  who  did  not  pay  his  fare,  nor  was  there 
any  evidence  of  any  course  of  dealing  to  show  that,  as  a  servant  of  the 
Company,  he  was  authorized  to  make  any  arrest  on  their  behalf,  much 
less  that  he  had  any  direct  authority  to  take  the  plaintiff  into  custody. 
The  case  is  therefore  resolved  into  the  question,  whether  there  was  any 
ratification  of  tne  act  by  the  Company ;  and  I  am  clearly  of  opinion, 
that  there  was  no  evidence  whatever  of  such  ratification.  The  letter 
of  the  secretary  (admitting  for  a  moment  that  it  was  properly  received 
in  evidence),  and  the  whole  of  the  ^correspondence  taken  together,  rn^^o 
merely  has  reference  to  a  compromise,  but  does  not  lead  to  the  '- 
inference  that  the  act  done  by  the  servant  of  the  Company  is  to  be 
taken  as  binding  upon  them ;  so  that  no  subsequent  ratification  can  be 
implied  from  the  terms  of  the  correspondence  between  these  parties; 
If  we  consider  all  the  proceedings  subsequent  to  the  arrest,  they  merely 
go  to  show  that  the  matter  arose  entirely  from  a  mistake  of  the  clerk 
at  the  station,  who  upon  taking  the  plaintiff's  money  incorrectly 
informed  him  that  he  might  return  by  the  evening  train.     The  convert 
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sation  does  not  show  that  the  arrest  was  audioriied  by  the  Company. 
I  agree  with  what  has  been  said  by  my  Lord  Chief  Baron,  that  the 
same  rule  must  be  applied  to  Railway  Companies  as  to  individuals,  and 
that  we  ought  not  to  stretch  the  law  against  these  bodies,  merely 
because  they  perhaps  may  be  considered  better  able  than  private  indi- 
viduals to  pay  for  injuries  done  by  their  servants. 

Aldbrson,  B. — I  am  of  opinion  that  the  rule  ought  to  be  absolute 
to  enter  a  nonsuit.  I  must  own  that  I  entertain  great  doubts  whether 
there  is  any  evidence  that  the  officer  who  arrested  the  plaintiff  was  a 
servant  of  the  defendants,  as  it  appears  that  the  station  at  Chester  is 
not  in  the  occupation  of  the  defendants  alone,  but  that  several  other 
Companies  occupy  it ;  and  if  this  evidence  is  sufficient  to  substantiate 
that  fact  as  against  the  defendants,  it  is  equally  so  as  against  any  of 
the  other  Companies.  I  therefore  do  not  see  upon  this  evidence  how 
it  can  be  said  that  he  was  the  servant  of  the  defendants. 

Rule  absolute.(a) 

(a)  See  Baitern  Oountiet  BaUvftj  Compuiy  «.  Broom,  6  Bxoh.  314. 

A  delivery  at  the  plaoe,  and  in  the  manner  in  and  raffer  an  agent  of  the  other  road  to  aet  for 

which  a  carrier  ii  in  the  habit  of  receiving  them,  they  will  be  reiponsible  for  the  Iom  of  a 

l^ds,  will  render  him  liable,  although  he  has  tmnk  oommitted  to  his  care,  for  delivery  to 

.no  notice  or  knowledge  of  their  being  delivered,  them :  Jordan  «•  The  VaU  Biver  K.  R.  Co.,  6 

Merriam  v.  The  Hartford  and  New  Haven  R.  Cushing,  70. 

It.  Co.,  20  Conn.  354.    And  when  the  proprie-  Case,  not  trespaM,  \b  the  proper  remedy, 

ton  of  a  railroad  are  in  the  habit  of  receiving  where  the  act  of  the  agent  is  neither  com- 

paaaengers  at  the  station  of  another  railroad,  manded,  nor  assented  to  by  the  principal :  The 

for  transportation  on  their  own,  it  is  their  daty  Phila.  R.  R.  Co.  «.  Hilt,  4  Wharton,  146 ;  4  Bz« 

to  have  an  agent  on  the  spot,  and  if  they  do  no^  eheqner,  307,  note. 


*48]  *Cro8S  V.  Chbshirb.    Nov.  4. 

A.  and  B.,  in  partnership  together,  had  an  aooonnt  at  a  bank  where  B.  also  kept  a  private  account 
The  bank  having  a  balance  agiUnst  the  firm,  spplied  to  B.  for  payment,  when  B.  returned  for 
answer,  that  the  debt  was  his  own,  and  had  notliing  to  do  with  the  partnership  accounts.  B. 
afterwards  gave  the  bank  a  promissory  note,  signed  in  the  partnership  name,  for  the  amount 
of  the  balance.  The  bank  afterwards  sued  A.  upon  the  note,  and  recovered  the  amount  of  it 
from  him : — Held,  that  A.  might  maintain  an  action  against  B.  for  money  paid  to  B.'s  use,  a« 
B.  had  admitted  that  the  debt  for  which  the  note  was  given  was  his  own,  and  was  not  eonneoied 
with  the  partnership  accounts. 

SembU,  that  an  affidavit  sworn  before  the  Deemster  in  the  Isle  of  Hao  cannot  be  used,  unleia  It 
be  shown  that  he  has  power  to  administer  an  oath. 

Assumpsit  for  money  paid,  and  on  an  account  stated.^-Plea,  non 
assumpsit ;  and  issue  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiff  and  defendant  had  been  in  partnership 
together  for  several  years  previously  to  and  at  the  time  the  note  here* 
inafter  mentioned  was  given ;  and  that  they  had  a  banking  account  with 
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a  Mr.  Firth,  a  "banker,  who  was  aho  the  defendant's  private  banker. 
In  December,  *1846,  an  application  was  made  to  the  defendant  by  the 
bank  for' the  sum  of  268i.  2«.  8<2.,  as  the  balance  of  the  account  of  the 
bank  against  the  firm.  On  the  19th  of  that  month  the  defendant  wrote 
to  the  bank  in  reply,  that  the  balance  arose  from  a  debt  of  his  (the 
deifendant's)  own,  and  had  nothing  to  do  with  the  partnership  account* 
In  October,  1847,  the  defendant  gave  Mr.  Firth  a  promissory  note  signed 
<<  Cross  &;  Cheshire,"  for  the  snm  of  2682.  2$.  Sd.,  being  the  amount  of 
the  balance  still  due.  This  note  having  afterwards  been  dishonoured, 
and  the  defendant  having  become  bankrupt,  Mr.  Firth  sued  the 
plaintiff;  and  the  plaintiff^  having  been  compelled  to  pay  the  amount 
of  the  note,  now  soaght  to  recover  it  in  the  present  action  from  the 
defendant.  It  was  objected,  on  the  part  of  the  defendant,  that  under 
the  circumstances  the  action  for  money  paid  would  not  lie.  The  learned 
Judge  however  overruled  the  objection,  and  the  plaintiff  had  a  verdict 
for  the  amount  claimed. 

21  cTones  now  moved  for  a  rale  nisi  for  a  nrw  trial  on  the  ground  of 
misdirection,  and  also  on  affidavits  on  the  ground  of  surprise. — The 
plaintiff  and  defendant  were  in  partnership  together  at  the  time  the 
note  was  given.  The  note  is  signed  in  the  partnership  name,  and  the 
*plaintiff  rests  his  claim  solely  through  the  note,  and  therefore  p^ . . 
the  action  for  money  paid  to  the  defendant's  use  will  not  lie.  The  '- 
plaintiff's  remedy  is  either  by  a  bill  in  equity  for  an  account  and  disso-» 
lution  of  the  partnership,  or  perhaps  by  a  special  action  on  the  case  for 
an  improper  use  of  the  name  of  the  firm.  [PoLLOOE,  C.  B. — We  must 
take  it  as  a  fact,  that  the  jury  were  at  liberty  to  find,  and  that  they 
have  found,  that  the  note  was  given  by  the  defendant  for  his  own  private 
debt.  The  ground  of  this  form  of  action  is,  that  the  plaintiff  has  been 
compelled  to  pay  the  defendant's  debt,  and  the  machinery  by  which  he 
has  been  compelled  to  make  that  payment  is  altogether  immaterial.] 
The  observations  of  Lord  El]>on  in  Ex  parte  Young,  8  Y.  &  B.  31, 
seem  to  be  expressly  in  point.  There,  A.,  B.,  and  C.  being  in  part- 
nership, C.  fraudulently  borrowed  money  and  drew  bills  in  the  part- 
nership name  for  his  private  use.  C.  afterwards  absconded,  and  a 
commission  of  bankruptcy  was  issued  against  him,  under  which  he  was 
declared  a  bankrupt.  After  the  bankruptcy  A.  and  B.  paid  all  the 
joint  debts,  including  those  so  fraudulently  contracted  by  C.  Lord 
Eldok  held  that  they  were  entitled  to  prove  the  latter  debts  under  the 
commission  against  C,  in  competition  with  his  separate  creditors.  «'  It 
has  been  objected,"  observed  his  Lordship,  « that  the  proof  cannot  be 
admitted,  bckcanse  thereby  the  solvent  partners  are  admitted  to  prove 
in  competition  with  their  creditors.  In  the  case  as  it  now  stands,  there 
is  no  such  competition ;  all  the  partnership  creditors  have  been  paid ; 
and  although  they  have  been  paid  after  the  bankruptcy,  yet  the  effect 
b  the  same ;  the  proof  will  not  be  in  competition  with  them.     The 
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bankrupt's  estate,  it  has  been  insisted,  mnst,  bj  the  rules  in  bankruptcy, 
go  ezclusirelj  to  his  separate  creditors ;  but  in  every  fair  and  equitable 
understanding  of  the  respective  situations  of  the  parties,  are  not  the 
utAt^-}  solvent  partners  to  be  ^considered  as  his  separate  creditors  ?  In 
-^  bankruptcy  the  administration  of  the  estate  is  both  legal  and  equi- 
table. Prior  to  the  bankruptcy  the  solvent  partners  might  have  filed 
their  bill  to  compel  the  bankrupt  to  pay  that  money  which  he  had  so 
misapplied ;  and  how  is  that  equity  shaken  by  the  bankruptcy  ?  Although 
the  two  solvent  partners,  impeded  by  the  technical  form  of  legal  pro- 
ceedings, could  not  have  maintained  an  action  against  the  bankrupt,  yet 
undoubtedly,  upon  equitable  principles,  the  bankrupt  was  a  trustee  for 
and  accountable  to  them ;  and  a  Court  of  equity  would  have  taken  care 
to  modify  its  equitable  remedy,  unshackled  by  the  formal  impediments 
of  law.  The  bankruptcy  embracing  equitable  as  well  as  legal  principles, 
leaves  that  remedy  unaffected."  Lord  Eldon  there  says,  that  the 
claimant  has  no  legal  remedy.  [Alderson,  B. — In  the  present  case  it 
would  be  unnecessary  to  enter  into  the  partnership  account,  for  the 
defendant  admits  that  this  particular  sum  is  altogether  separate  and 
distinct  from  those  accounts,  when  he  says  it  is  his  own  private  debt.] 
— In  moving  on  the  ground  of  surprise,  he  proposed  to  read  an  affidavit, 
purporting  to  be  sworn  in  the  Isle  of  Man  before  the  Deemster ;  and 
that  affidavit  was  accompanied  by  another  affidavit,  in  which  it  was 
deposed  that  the  person  before  whom  it  was  sworn  was  Deemster. 
[Parke,  B. — I  very  much  doubt  whether  we  can  take  judicial  notice 
of  the  fact  that  the  Deemster  in  the  Isle  of  Man  is  a  person  who  has 
the  power  to  administer  an  oath ;  but  you  may  read  it  de  bene  esse.] 

Pollock,  C.  B. — ^I  am  of  opinion  that  there  ought  to  be  no  rule  in 
this  case.  With  respect  to  the  alleged  misdirection,  it  appears  to  me 
that  the  learned  Judge  correctly  laid  down  the  law  to  the  jury.  I  ap- 
prehend it  to  be  perfectly  clear  that,  as  a  general  rule,  where  one  of 
two  persons  has  been  compelled  to  pay  the  debt  of  the  other,  his  remedy 
*±(V]  ^^  f  ^co^^i*  h^Lck  the  money  so  paid  is  by  an  action  *for  money  paid 
-^  to  the  defendant's  use ;  and  that  the  means  by  which  that  mis- 
chievous effect  has  been  produced  cannot  deprive  the  party  of  his  remedy. 
If  one  partner  has  cheated  his  fellow  partner,  through  the  intervention 
of  a  note  given  in  the  name  of  the  firm — unless  perhaps  where  the  party 
is  deprived  of  his  remedy  by  the  act  being  a  felonious  one — that  other 
party  is  entitled  to  recover  against  him,  as  for  money  paid  to  his  use, 
the  sum  paid  in  satisfaction  of  an  apparent  debt  of  his  own,  created  by 
a  fraud  on  the  partnership.  Mr.  Jones  admitted  that  the  note,  though 
made  in  the  partnership  name,  was  in  truth  given  by  the  defendant  for 
his  own  private  debt ;  and  we  must  take  it  that  the  jury  have  found  that 
to  be  the  fact  upon  the  evidence  submitted  to  them.  Under  these  cir- 
cumstances, it  appears  to  me  to  be  very  clear  that  money  paid  will  lie. 
I  think  that  the  case  of  Ex  parte  Young,  which  has  been  so  much  ia* 
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upon,  has  reall j  nothing  to  do  with  this  question ;  there  Lord 
Eldon  merely  decided  that  two  partners  out  of  three  might  prove 
against  the  estate  of  the  third  in  respect  of  moneys  fraudulently  taken 
from  the  film.  But  that  case  does  not  in  the  least  impeach  the  ruling 
of  the  learned  Judge  here,  that  if  one  of  two  partners  is  called  upon  by 
the  act  of  the  other  to  pay  his  private  debt,  he  may  recover  the  money 
so  paid  in  this  form  of  action.  There  is,  therefore,  no  ground  for  im- 
puting misdirection.  And  upon  the  affidavits,  I  am  of  opinion  that  no 
sufficient  ground  has  been  disclosed  to  justify  us  in  granting  a  rule. 

Parke,  B.— This  application  is  made  upon  two  grounds :  First,  for 
misdirection ;  and  secondly,  on  the  ground  of  surprise.     With  respect 
to  misdirection,  on  the  facts  of  the  case,  particularly  after  the  defend- 
ant's letter  of  the  19th  of  December,  1846,  I  am  of  opinion  that  the 
learned  Judge  was  correct  in  telling  the  jury  that  the  action  for  money 
paid  would  lie.     When  all  the  circumstances  of  the  case  are  rightly  con- 
sidered, it  is  not  a  question  of  partnership  ;  *for  the  letter  referred  ^^ . . 
to  takes  the  balance  out  of  the  partnership  account  altogether,  *- 
being  in  effect  an  admission  by  the  defendant  that  the  sum  advanced  by 
the  bank  was  his  own  private  debt,  and  not  that  of  the  partnership. 
After  that  letter,  the  effect  of  which  is  that  I  have  stated,  the  case  is 
simply  this,  that  the  defendant  has  made  a  false  use  of  the  partnership 
name  to  obtain  payment  of  his  own  private  debt ;  on  that  ground  the 
plaintiff  is  entitled  to  maintain  this  action  against  the  defendant  to  re- 
cover from  him  the  amount  he  has  paid.     I  agree  with  my  Lord  Chief 
Baron  that  the  case  of  Ex  parte  Toung  has  no  bearing  on  the  present 
question.     No  account  was  there  stated  with  the  bankrupt  whereby  he 
confessed  himself  bound  to  pay  the  amount ;  but  the  petitioners  pro- 
ceeded upon  the  ground  that  the  bankrupt  had  abstracted  too  much 
money  by  fraudulently  augmenting  the  partnership  debts  which  the 
petitioner  would  ultimately  have  to  pay.     Lord  Eldon  there  said,  that 
on  a  commission  of  bankruptcy,  which  has  a  jurisdiction  both  at  law  and 
in  equity,  if  it  appears  that  some  of  the  partners  of  a  firm  have,  in  con^* 
Bequence  of  the  misconduct  of  their  copartner,  paid  what  they  ought 
not  to  have  been  called  on  to  pay,  and  for  which  payment  they  would 
have  their  remedy  against  him  by  a  bill  in  equity,  that  payment  may 
be  considered  as  a  debt  between  him  and  them,  and  consequently  that 
they  are  entitled  to  prove  it  against  his  estate.     But  I  rest  the  present 
case  entirely  on  the  ground  that  the  defendant,  by  the  letter  of  the 
19th  of  December,  1846,  has  admitted  that  this  balance  was  a  matter 
which  was  not  included  in  the  partnership  accounts  at  all.     The  de- 
fendant having  improperly  used  the  partnership  name  of  Gross  ft 
Cheshire  in  making  the  note  which  he  gave  for  his  own  private  debt ; 
and  the  plain  liff  having  been  compelled  to  pay  that  note,  he  is  entitled 
to  recover  the  amount  so  paid  from  the  defendant  in  the  present  action ; 
the  note  was  merely  part  of  the  machinery  by  which  the  plaintiff  was 
VOL.  vu. — 6  J>  2 
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*ifti  ^'^o^P^^^^^  ^  make  the  ^payment*  With  reepeot  to  the  applies* 
-'  tiou  ou  the  ground  of  sarprise,  Z  think  that  we  ought  in  strictness 
io  reject  the  affidavit  which  is  sworn  in  the  Isle  of  Man,  as  not  being 
in  compliance  with  the  practice;  The  Master  has  directed  mj  attention 
to  the  rule  on  the  subject,  which  is,  that  in  case  of  foreign  affidavits  the 
authority  of  the  person  to  admiilister  the  oath,  before  whom  the  oath 
is  professedly  taken,  must  be  shown ;  with  respect  to  the  Irish  and 
Scotch  Judges,  the  rule  is  different,  for  we  know  that  they  have  power 
to  administer  the  oath,  I  entertained  some  doubts  at  first  whether 
there  ought  not  to  be  a  rule  on  the  ground  of  surprise ;  but  as  I  think 
the  affidavit  in  question  ought  not  to  be  used,  those  doubts  no  longer 
exist. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


OouQE  V.  FiNDON  and  Another,  Executors  of  J.  Glarks.    Nov.  8. 

Among  the  papen  of  a  testator  were  fooad  two  letters  lealed  sad  directed  "  For  8.  Q.,  my  lata 
eervant"  8.  G.  bad  been  in  the  eerrice  of  the  testator  as  honsekeeper  for  some  years  before 
his  death,  bat  had  left  him  for  some  time  previously  to  that  event  These  letters  contained 
promissory  notes  for  large  sums  of  money,  and  one  of  the  letters  stated,  that  the  testator 
enclosed  2002.  as  a  mark  of  respect ;  and  the  other  letter  stated,  that  the  enelosed  was  for  her 
long  and  faithftil  serrices.  8.  G.  applied  to  the  executors  for  payment  of  the  notes ;  and,  upon 
seeing  the  notes,  they  paid  her  a  portion  of  the  amount,  and  promised  to  pay  the  remainder, 
but  afterwards  refused  to  do  so :— Held,  first,  that  an  aetion  was  not  maintainable  by  6.  Cb. 
upon  the  notes,  which  were,  in  effect,  a  legacy,  and  an  informal  one,  in  not  being  duly  attested 
as  required  by  the  Wills  Act,  1  Yict  o.  20,  and  therefore  void ;  and,  secondly,  that  the  aetion 
was  not  maintainable  on  the  aoeoont  stated,  inasaaoh  as  the  promise  of  the  executors  was 
made  on  a  supposed  debt,  which,  in  fact,  was  not  due. 

Assumpsit — against  the  defendants  as  executors  of  J.  Clarke.  The 
declaration  contained  counts  upon  two  promissory  notes  for  400/.  and 
2002.  respectively,  made  by  the  testator  in  favour  of  the  plaintiC 
There  was  also  a  count  on  an  account  stated  with  the  defendants  as 
executors.     Plea,  non  assumpserunt ;  and  issue  thereon. 

At  the  trial,  before  Parkb,  B.,  at  the  last  Warwick  Summer  Assizes, 
it  appeared  that  the  plaintiff  had  been  in  the  service  of  the  testator  as 
»4Q-|  ^  domestic  servant  for  many  years  *prior  to  the  time  of  his  death, 
^  but  had  left  him,  having  had  a  child  by  him.  Shortly  after  the 
testator^s  death,  the  executors  found  two  letters  directed  to  <(  Sarah 
Gough,  my  late  servant."  Each  of  the  letters,  which  were  sealed,  con- 
tained a  promissory  note  signed  by  the  testator,  but  not  attested,  one 
for  400/.  and  the  other  for  200/.  One  of  these  letters  stated,  ^«In 
addition  to  anything  I  may  owe  you,  I  enclose  you  200/.  as  a  mark  of 
tny  respect."  The  other  letter,  enclosing  the  note  for  400/.,  stated  it 
to  be  «for  your  long  and  faithful  services."  The  plaintiff  applied  to 
the  executors  for  payment  of  these  notes,  and  at  that  time  handed  them 


OOUOH  V.  FINDON.  49 

And  the  letters  to  the  executors.  They  paid  her  2001.  on  account,  and 
promised  to  pay  the  remainder ;  which  they  subsequently  refused  to  do, 
and  the  plaintiff  thereupon  brought  the  present  action. 

Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion  that  the 
plaintiff  could  not  maintain  the  action :  first,  because  the  notes  were 
invalid,  as  being  in  the  nature  of  a  legacy,  and  not  being  made  in  the 
presence  of  two  credible  witnesses  as  required  by  1  Vict.  c.  26  (The 
Wills  Act) ;  and  secondly,  that  as  the  executors  were  not  liable  upon 
the  notes,  their  promise  was  not  founded  upon  a  good  consideration, 
and  therefore  the  count  on  the  account  stated  could  not  be  supported. 
His  Lordship  thereupon  directed  a  nonsuit,  reserving  leave  to  the  plain- 
tiff to  move  for  a  rule  to  set  that  nonsuit  aside,  and  to  enter  a  verdict 
for  4342. 

Bumfrey  now  moved  accordingly. — One  of  the  questions  here  is, 
whether  a  note  made  by  a  testator  in  favour  of  a  particular  person,  and 
delivered  by  the  executor  to  the  payee,  will  support  an  action  on  the 
note  against  the  executor.  [Parkb,  B. — The  two  notes  in  truth  amount 
to  an  informal  legacy.  The  testator  carefully  enclosed  them  in  sealed 
envelopes,  and  directed  them  to  the  plaintiff.  It  was  clearly  his  inten- 
tion that  the  notes  should  not  be  ^delivered  to  her  until  after  his  ^^.^ 
deaths  The  executors  make  a  part  payment,  and  promise  to  pay  *- 
the  remainder,  upon  the  supposition  that  the  notes  are  due,  and  that 
they  are  bound  to  pay  them ;  but  this  turns  out  not  to  be  the  case,  and 
the  promise,  not  being  founded  upon  a  good  consideration,  is  not  binding 
upon  them.  Now  to  make  an  account  stated,  the  accopnt  must  be  stated 
with  reference  to  a  debt  which  is  at  that  time  due  and  owing.  Here 
there  was  evidence  in  the  first  instance  that  there  was  an  account  stated ; 
but  that  evidence,  when  explained,  amounts  to  a  mere  promise  to  pay  a 
supposed  debt  which  has  no  existence.  Upon  these  grounds  I  directed 
a  nonsuit.]  The  letters  of  the  testator,  enclosing  the  promissory  notes, 
afford  some  evidence  of  a  consideration  upon  which  to  support  the  count 
on  the  account  stated.  It  appeared  that  the  plaintiff  had  been  in  the 
service  of  the  testator  for  some  years.  The  letters  alluding  to  that 
service  contain  the  expression  that  it  is  « in  consideration  of  her  long 
and  faithful  services."  The  letters  would  be  evidence  of  an  account 
stated  as  against  the  testator.  Suppose  it  had  appeared  that  a  note 
had  been  left  by  the  testator  for  the  purpose  of  satisfying  a  debt 
due  for  goods  sold  and  delivered  to  him,  and  the  note  on  production  a'; 
the  trial  was  not  admissible  for  want  of  a  proper  stamp,  a  promise  by 
the  executors  to  pay  the  amount  would  support  an  account  stated. 
[Parke,  B. — ^Where  a  person  serves  in  the  capacity  of  a  domestic  ser- 
vant, and  no  demand  for  payment  of  wages  is  made  by  the  servant  for 
a  considerable  period  after  such  service  has  terminated,  the  inference 
is,  either  that  the  wages  have  been  paid^  or  that  the  service  was  per- 
formed on  the  footing  that  no  payment  was  to  be  made.] 


60  EXCHEQUER  OF  PLEAS.    M.T.  1851. 

Pollock,  G.  B. — ^I  am  of  opinion  that  there  is  no  ground  for  a  rule  in 
this  case.  The  promissory  notes,  which  were  found  carefully  enclosed 
in  envelopes,  and  directed  to  the  plaintiff,  were  not  intended  by  the  tes- 
^.^^  tator  to  be  delivered  '''to  her  until  after  his  death.  They,  there* 
-*  fore,  were  intended  to  operate  as  a  legacy.  But  by  the  recent 
Wills  Act,  those  instruments  are  not  valid  as  a  legacy.  Now  the  execu- 
tors' promise  was  founded  entirely  upon  the  supposition  that  the  notes 
were  valid  instruments ;  but  as  they  are  not,  the  promise  so  made  has 
no  effect,  and  cannot  be  sued  upon. 

Alderson,  B. — An  account  stated,  to  be  good,  must  be  founded  on  a 
debt  then  due  and  owing.  Here  there  is  no  debt,  and  consequently  no 
account  stated. 

Martin,  B.,  and  Parks,  B.,  concurred. 

Rule  refused. 

' — 

Deliyery  is  m  otsential  to  the  making  or  en-  it  cannot  be  made  by  bis  execatore  after  hia 

dorsement  of  a  promissory  note,  as  to  the  eze-  death :  Bromage  v.  Lloyd,  1  Exchequer,  32 ; 

ention  of  a  deed,  and  when  delivery  is  not  Clark  v.  Boyd,  2  Ohio,  35 ;  Clark  v.  Sigoumeyy 

made  by  the  maker  or  endorser  in  his  lifetime,  17  Conn.  611 ;  2  American  L.  C.  3d  ed.  216. 


Rees  V.  Williams.    Nov.  6. 

A  plaint  having  been  entered  in  a  county  court,  in  which  the  plaintiiF  claimed  "  SOL  for  money 
had  and  received,  Ac,  and  on  an  account  stated,"  the  defendant  removed  the  cause  into  the 
superior  Court  by  certiorari,  obtained  upon  an  affidavit  which  stated  that  difficult  questions  of 
law  would  arise  on  the  trial  of  tbe  cause.  Upon  an  applicadon  to  quash  tbe  writ  of  certiorari 
on  an  affidavit,  which  stated  that  the  plaint  was  issued  for  tbe  unliquidated  balance  of  a  part- 
nership account,  and  that  no  difficult  questions  of  law  would  arise  at  the  trial,  the  Court 
refused  to  interfere,  on  the  ground,  first,  that  the  plaint  described  the  claim  to  be  for  a  specific 
and  liquidated  account ;  and  secondly,  that  the  Court  could  not  decide  upon  motion  a  question 
which  was  disputed  by  the  affidavits. 

In  this  case  a  plaint  had  been  entered  in  the  County  Court  of 
Merionethshire,  at  Dolgelly,  in  which  plaint  the  plaintiff  claimed  <<  50L 
for  money  had  and  received  by  the  defendant  for  the  use  of  the  plain- 
tiff for  the  lease  of  a  mine,  and  on  an  account  stated."  The  plaint  was 
afterwards  removed  by  certiorari,  by  an  application  on  the  part  of  the 
defendant ;  and  the  affidavit  upon  which  that  application  was  founded 
stated  that  difficult  questions  of  law  would  arise  as  to  the  construction 
of  an  agreement,  and  as  to  the  admission  of  certain  evidence. 

^-^^,  Morgan  Lloyd  now  moved  for  a  rule  calling  on  the  *defendant 
"^  to  show  cause  why  the  writ  of  certiorari  should  not  be  quashed, 
upon  an  affidavit  which  stated  that  the  sum  sought  to  be  recovered,  and 
for  which  the  plaint  was  issued,  was  for  the  unliquidated  balance  of  a  part- 
nership account ;  and  further,  that  no  difficult  questions  of  law  would  arise 
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at  the  trial. — ^First :  The  subject-matter  of  the  plaintiff's  cause  of  action 
will  involve  the  investigation  of  the  partnership  accounts,  and  is  there- 
fore not  a  matter  over  which  a  superior  Court  of  law  has  jurisdiction, 
[Pabke,  B.^— The  plaintiff  has  framed  his  plaint  in  such  a  manner  as 
to  give  the  supericr  Court  jurisdiction  in  the  matter ;  for  the  plaint 
states  the  cause  of  action  to  be  for  a  specific  amount  of  501.  The 
plaint  ought  to  have  been  framed  so  as  to  correspond  with  the  plaintiff's 
real  demand.]  Secondly :  The  plaintiff's  affidavit  states  that  no  diffi- 
cult question  of  law  will  arise  at  the  trial.  [Pollock,  C.  B. — The 
writ  of  certiorari  was  granted  upon  an  affidavit  which  satisfied  the 
learned  Judge,  in  allowing  the  writ,  that  difficult  questions  of  law  would 
arise.     We  cannot  now  try  that  question.] 

Pbb  CuBiAM.(a) — ^There  will  be  no  rule. 

Bule  refused. 

(a)  Pollock,  C.  B.,  PABn,  B.,  and  Aldbbsov,  B. 


*SsLBT  V.  The  East  Ai^oliak  Bailwats  Gompakt.    Nov.  15.  [*53 

TIm  Lynn  and  Ely  Railway  Company  entered  into  a  bond  with  the  plaintiffl  After  the  bond 
was  ao  given,  that  Company  was  amalgamated  with  other  Companies ;  and  by  the  Aet  of 
amalgamation  it  was  provided,  that  the  amalgamated  Company  should  be  liable  for  the  eon- 
trade,  Ac.,  entered  into  by  the  former  Company.  In  an  action  on  this  bond,  the  defendanta 
(the  amalgamated  Company),  being  nnder  temu  of  pleading  iitnably,  after  craving  oyer  of  the 
bond,  pleaded  that  it  was  not  "  their  deed  }*'  and  the  plaintiff  thereupon  signed  judgment  The 
Court  refused  to  grant  a  rule  to  set  aside  the  judgment,  without  an  affidavit  of  merits,  it  being 
admitted  upon  the  application  for  the  rule  that  the  plea  would  be  bad  on  demurrer. 

This  was  an  action  of  debt  on  three  bonds.  The  first  count  of  the 
declaration  stated  that,  after  the  passing  of  the  Lynn  and  Ely  Railway 
Act,  1845,  and  before  the  passing  of  the  East  Anglian  Railways  Act, 
1847,  the  then  Lynn  and  Ely  Company,  by  virtue  of  their  Act,  by  their 
certain  writing  obligatory,  sealed  with  their  common  seal  (profert), 
bound  themselves  and  their  successors,  administrators,  and  assigns,  in 
the  penal  sum  of  1600Z.,  subject  to  the  condition  that,  if  the  sum  of 
800{.  with  interest  should  be  paid  on  a  specified  day,  the  bond  should 
be  void.  The  count  then  assigned,  as  a  breach  of  the  said  condition, 
that  the  defendants  did  not,  after  the  passing  of  the  East  Anglian  Rail- 
ways Act,  nor  at  any  time  before  or  afterwards,  pay  the  plaintiff  the 
sum  of  800/.;  whereby  the  said  bond  had  become  forfeited,  &c.  The 
defendants,  being  under  terms  of  pleading  issuably,  craved  oyer  of  the 
bond  in  that  count  mentioned,  and  after  setting  it  out  pleaded,  <<  that 
the  said  supposed  writing  obligatory  in  the  first  count  mentioned  is  not 
their  deed,"  concluding  to  the  country.  The  plaintiff  signed  judgment, 
on  the  ground  that  the  plea  was  not  issuable.(a)    By  the  East  Anglian 

(a)  Then  w«ra  similar  pleaa  to  the  other  eounts  of  the  deelaimtion. 


88  EXCHBQUEB  OF  PLBAS.    M.  T.  1851. 

Bulways  Act,  10  k  11  Vict.  c.  cclzxr.,  it  was  proTided,  that  the  latter 
Companj  should  be  liable  for  all  the  contracts  and  liabilities  entered 
into  by  the  former  Companies.  An  application  was  made  before  Mak- 
IIK,  B.)  at  Chambers,  to  set  the  judgment  aside;  bnt  the  learned  Judge 
refused  to  interfere. 

In  the  present  Term  (Nov.  18) 

BramweU  moyed  for  a  rule  calling  on  the  plaintiff  to  show  cause  why 
mruri  ^^^  judgment  should  not  be  set  aside  as  ^irregular. — It  may  be 
-*  admitted  that  the  plea  could  not  be  supported,  if  specially  demurred 
to ;  but  it  is  an  issuable  plea,  and  therefore  the  plaintiff  was  not  entitled 
to  sign  judgment :  Eddison  v.  Pigram,  16  M.  &  W.  187.  By  the  Act ' 
of  amalgamation,  the  debts  and  liabilities  of  the  former  Companies 
were  transferred  to  the  Company  which  the  defendants  now  represent. 
The  bond  given  by  the  Lynn  and  Ely  Company  is  in  law  the  bond  of 
the  defendants.  The  plea  therefore  raises  a  substantial  question,  and 
ought  to  be  fairly  and  liberally  construed :  Rex  v.  Wright,  1  A.  &  E. 
434.* — The  Court  then  asked  the  learned  counsel  if  he  would  defer  his 
application  until  he  had  obtained  an  affidavit  of  merits ;  but  this  he 
declined  to  do. 

Cur.  adv..  vnlt. 

Pollock,  C.  B.,  now  said. — ^This  was  a  motion  to  set  aside  a  judgment 
signed  as  for  want  of  a  plea.  The  action  was  brought  upon  a  bond 
into  which  the  defendants  had  not  entered,  but  upon  which  they  were 
responsible ;  and  the  defendants'  plea  was  that  the  said  writing  obliga- 
tory was  not  « their''  deed.  The  defendants  made  no  affidavit  of  merits ; 
and  we  therefore  think  that  there  ought  to  be  no  rule.  Mr.  BramweU 
admitted  the  plea  to  be  bad  on  demurrer,  but  insisted,  as  a  matter  of 
right,  that  the  judgment  ought  to  be  set  aside.  Now,  if  the  rule  were 
granted  and  made  absolute,  the  plea  would  be  bad  on  demurrer,  and  no 
amendment  would  be  allowed ;  and  we  are  all  of  opinion  that  the  result 
would  be  the  same,  excepting  that  the  plaintiff  would  have  his  judgment 
postponed  for  a  few  days.  My  brother  Parke  entertains  some  doubt, 
whether,  in  accordance  with  the  strict  practice  of  the  Court,  we  ought 
not  to  grant  a  rule ;  but  as  we  are  all  clearly  of  opinion  that  the  result 
would  be  the  same,  subject  to  the  exception  I  have  just  mentioned,  the 
^- .^  majority  *of  the  Court  are  of  opinion  that  there  is  no  sound  reason 
^  for  disturbing  the  judgment,  and  consequently  that  there  ought  to 
be  no  rule. 

Bule  refused. 

•B.O.L.B.Tia.18. 
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To  SB  aetkni  of  asramprit  for  foods  aoM^ -Ae.,  the  deftnduit  pleaded,  that  the  plaintiff  had  entered 
a  plaint  in  a  oonnty  eoort  for  the  tame  oaoee  of  action,  and  that  the  plaintiff  and  defendaai 
matnally  referred  the  action  in  the  coanty  court  and  all  matters  in  difference,  to  arbitration, 
and  that  the  nmpira  aflerwarda  made  hia  award  of  and  oonceming  the  matters  in  difference, 
Ac. ;  and  that  the  defendant  had  heen  always  ready  and  willing,  Ac,  to  perform  his  port  of 
the  award,  Ac  Replication,  that  tiie  nmpire  did  not  make  his  award  of  and  concerning  th^ 
natters  ia  difference : — Held,  that  the  alisgation  that  the  pUintiff  and  defendant  matnally 
referred  the  action  in  the  county  court  and  all  matters  in  difference,  was  supported  by  proof  of 
an  order  of  reference  made  by  the  Judge  of  the  county  court,  under  the  powers  given  him  by 
the  9  ft  10  Vict.  o.  95,  s.  77,  by  consent  of  the  plaintiff  and  defendant 

Assumpsit  for  goods  sold,  work  and  labour,  and  npon  an  account 
stated. — ^Plea,  except  as  to  4Z.  10«.,  parcel,  &c.,  non  assumpsit;  and. 
fourthly,  except  as,  &c.,  that,  after  the  accruing  of  the  causes  of  action, 
the  plaintiff  levied  a  plaint  against  the  defendant  in  the  county  court 
of  Kent,  holden  at  6.,  for  the  same  causes  of  action  as  those  alleged 
in  the  declaration,  that  he  issued  a  summons  against  the  defendant,, 
that  the  defendant  claimed  to  set  off  14Z.,  and  paid  into  Court  lOL ;  that 
certain  disputes  and  differences  having  arisen  and  being  depending 
between  the  plaintiff  and  the  defendant  of  and  concerning  the  causes 
of  action  in  the  declaration  mentioned  and  the  amount  of  the  said  debt 
or  set-off  by  the  defendant,  and  the  amount  (if  any)  which  then  remained 
due  and  payable  to  the  plaintiff  on  the  balance  of  the  said  accounts, 
and  the  said  matters  in  difference  having  respectively  arisen  within  the 
jurisdiction  of  the  said  county  court,  and  there  being  no  other  or  further 
matter  in  dispute  or  difference  between  the  said  parties,  the  plaintiff 
and  defendant  mutually  referred  the  said  action  in  the  said  county  court, 
and  all  matters  in  difference  then  between  them,  to  the  award,  order, 
and  arbitrament  of  H.  Newbold  and  E.  L.  Levy,  and,  in  case  they  should 
not  agree,  to  G.  M.  Arnold,  and  agreed  that  the  decisions  of  the  said 
arbitrators  or  umpire  should  be  final,  so  that  the  award  ^should  be  r:,,c/» 
made  on  or  before,  &c. ;  and  that  the  said  award,  when  made,  *- 
should  be  entered  as  a  judgment  of  the  said  county  court  in  the  said 
cause.  The  plea  then  contained  an  averment  of  mutual  promises,  and 
proceeded  to  state  that,  the  arbitrators  having  requested  G.  M.  Arnold 
to  take  upon  himself  the  arbitration,  he,  as  umpire,  did  so,  and  awarded 
that  the  defendant  should  pay  into  the  said  court  to  the  credit  of  the 
plamtiff  the  further  sum  of  4{.  IO9.,  and  that  the  same  should  be  re- 
ceived by  the  plaintiff,  with  the  said  sum  of  lOZ.  already  paid  into  court, 
in  full  satisfaction  and  discharge  of  and  for  all  the  said  matters  in  differ- 
ence so  referred  as  aforesaid.  The  plea  then  averred,  that  the  defend- 
ant had  always  been  ready  and  willing  and  had  offered  to  pay  into  the 
said  court  to  the  credit  of  the  plaintiff  the  said  sum  of  42.  10«.  in  pur- 
suance of  the  award,  but  that  the  plaintiff  refused  to  receive  it ;  and 
that  the  defendant  now  brings  into  Court  the  sum  of  4Z.  10«.  ready  to 
be  paid  to  the  plaintiff.    Verification. — Replication,  that  the  said  G. 
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M.  Arnold  did  not  make  his  award  of  and  concerning  the  matters  in 
diJOference,  &c.y  concluding  to  the  country;  and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  the 
present  Term,  the  defendant  gave  in  evidence,  in  support  of  the  fourth 
plea,  an  order  of  reference  and  an  award.  The  order  of  reference 
commenced  as  follows : — <<  Upon  reading  the  plaint  in  this  cause,  and 
by  and  with  the  consent  of  the  said  plaintiff  and  defendant,  I,  J.  E.« 
Esq.,  Judge  of  the  said  Court,  do  order  that  this  suit,  &c.,  be  referred, 
&c."     The  award  was  substantially  the  same  as  that  stated  in  the  plea. 

On  the  part  of  the  plaintiff  it  was  objected,  that  the  evidence  did  not 
support  the  plea,  inasmuch  as  the  submission  was  stated  in  the  plea  to 
have  been  made  by  consent  of  the  parties,  whereas  the  order  of  refer- 
ence produced  was  by  order  of  the  judge  of  the  county  court.  The 
^..^  learned  *  Judge,  however,  was  of  opinion  that  the  plea  was  proved, 
•^  and  directed  a  verdict  to  be  entered  for  the  defendant  upon  the 
issue  raised  by  that  plea,  reserving  leave  to  the  plaintiff  to  enter  a 
verdict  upon  that  issue  for  him. 

JS.  James  now  moved  accordingly. — There  is  a  material  variance 
between  the  allegations  in  the  plea  and  the  evidence  adduced  in  support 
of  them ;  for  the  plea  states  that  the  matters  in  difference  were  sub- 
mitted to  arbitration  by  the  mutual  consent  of  the  parties,  but  the  order 
of  reference  shows  the  reference  to  have  been  effected  by  an  order  of 
the  judge  of  the  county  court  under  the  77th  section  of  the  9  &  10  Vict, 
c.  95.  (a)  [Parke,  B. — The  county  court  judge  has  no  power  under 
that  section  to  make  the  order  of  reference  except  by  consent  of  the 
parties.  The  agreement  of  the  parties  is  the  obligatory  part  of  the 
transaction,  which  is  sanctioned  by  the  judge  under  the  powers  given 
him  by  that  section.  The  plea  is  therefore  supported  by  the  evidence. 
Martin,  B. — The  replication  merely  puts  in  issue  the  fact  that  the 
award  was  made  concerning  the  matters  in  difference,  and  does  not  raise 
*^1  ^^^  question  whether  the  ^reference  was  made  in  due  form  of  law: 
J  Wallington  v.  Dale,  6  Exch.  284.] 

Per  Guriam.(()— There  will  be  no  rule. 

Rule  refused. 

(a)  That  soot  enacts,  '*  That  the  Jadge  may  in  any  eaie,  with  the  eonsent  of  both  parties  to  the 
nii,  order  the  same,  with  or  without  other  matters,  within  the  Jorisdiction  of  the  Coart,  in  dis- 
pute between  suoh  parties,  to  be  referred  to  arbitration,  to  such  person  or  persons  and  in  saeh 
manner  and  on  snoh  terms  as  he  shall  think  reasonable  and  Jnst ;  and  saeh  reference  shall  not  be 
revocable  by  either  party,  except  by  consent  of  the  judge;  and  the  award  of  the  arbitrator  or 
arbitrators,  or  umpire,  shall  be  entered  as  the  judgment  in  Uie  eanse,  and  shaU  be  as  binding  and 
eifectual  to  all  intents,  as  if  giren  by  the  judge :  Provided  that  the  judge  may,  if  he  think  fit,  on 
application  to  him  at  the  first  court  held  after  the  expiration  of  one  week  after  the  entry  of  such 
award,  set  aside  any  such  award  so  given  as  aforesaid,  or  may,  with  the  oonsent  of  both  partiea 
aforesaid,  revoke  the  reference,  or  order  another  reference  to  be  made  in  the  manner  aforesaid." 

(6)  Pollock,  C.  B.,  Pabkb,  B.,  Aldkb80v,  B.,  and  Maiitdi,  B. 
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Joule  and  Others  v.  Tatlor.    Nov.  24. 

By  the  8  &  0  Viet.  e.  exlr.  tbe  Borough  Court  of  Manchester  is  empowered  to  try  "  actions  of 
Msumpsity  oorenant^  and  debt^  and  actions  of  trespass  and  trorer,  provided  the  turn  or  damage 
songht  to  be  recovered  shall  not  exceed  602.^  By  section  52,  in  actions  commenced  *'  for  any- 
thing doH4  in  pursnanee  of  that  Act,"  notice  of  action  mnst  be  given.  In  an  action  against 
the  officer  of  the  Coart  for  neglecting  to  levy,  and  making  a  false  return  to  a  irrit  of  fieri 
facias  issued  on  a  Judgment  in  debt  for  50^.,  and  '6Z.  15».  8<i.  damages: — Held,  that  notice  of 
action  was  neoeasaiy,  part  of  the  cause  of  action  being  for  a  misfeasance  in  making  a  false 
return. 

Quart,  if  the  action  had  been  for  the  nonfeasance  only  in  neglecting  to  levy,  whether  notice  of 
action  would  have  been  necessary. 

Held,  also,  that  the  word  "  sum"  in  the  statute  meant  **  debt  ;**  and  that,  as  the  debt  sought  to  be 
recovered  was  50/.  only,  the  Court  had  jurisdiction,  the  damages  awarded  being  merely  for  the 
purpose  of  carrying  costs. 

Case. — ^The  declaration  stated,  that  the  plaintiffs  heretofore,  to  wit, 
on,  &c.,  in  the  Court  of  Record  of  the  Borough  of  Manchester,  reco- 
vered against  Oeorge  Gambier  a  certain  debt  of  50^.,  being  a  debt 
accrued  to  the  plaintiffs  within  the  jurisdiction  of  the  said  court ;  and 
also  62.  15«.  8<2.,  which  in  and  by  the  same  court  were  adjudged  to 
the  plaintiffs  for  their  damages,  sustained  as  well  on  occasion  of  the 
detaining  the  said  debt  of  50Z.  as  for  their  costs  and  charges  by  the 
said  court  there  adjudged  to  the  plaintiffs  with  their  assent.  The  decla- 
ration then  stated  that,  the  said  debt  and  damages  being  unpaid,  the 
plaintiffs  afterwards  prosecuted  out  of  the  said  court  a  writ  of  fieri 
facias  directed  to  the  defendant,  then  and  still  being  and  as  the  serjeant- 
at-mace  of  the  borough  of  Manchester,  and  the  proper  officer  of  the 
said  Court  in  that  behalf,  by  which  said  writ  the  defendant  was  com- 
manded to  levy  of  the  goods  and  chattels  of  the  said  G.  Gambier  the 
two  sums  of  50Z.  and  62. 15«.  8d. ;  that  the  said  writ  so  '^'endorsed  ^^.^ 
was  afterwards,  to  wit,  on,  &c.,  delivered  to  the  defendant,  then  ^ 
being  such  serjeant,  &c.,  to  be  executed  in  due  form  of  law.  Breach, 
that  although  a  reasonable  time  for  the  execution  of  the  said  writ  had 
elapsed,  and  although  there  were  within  the  jurisdiction  of  the  Court 
goods  and  chattels  of  G.  Gambier,  of  which  the  defendant  might  have 
levied  the  said  money;  yet  the  defendant,  not  regarding,  &c.,  did  not 
nor  would  within  a  reasonable  time,  &c.,  levy  the  same  moneys,  or  any 
part  thereof,  but  so  to  do  has  at  all  times  wholly  neglected  and  refused ; 
and  afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&c.,  falsely  and  deceitfully  returned  to  the  said  writ  that  G.  Gambier 
had  not  any  goods  and  chattels  within  the  jurisdiction  of  the  Court 
whereof  he  could  cause  to  be  made  the  said  debt  and  damages. 

Second  plea. — That  the  record  of  the  Borough  Court  of  Manchester 
was  as  follows : — The  plea  then  set  out  the  record  in  the  action  of 
Joule  V,  Gambier ;  the  declaration  in  which  commenced  by  stating,  that 
the  defendant  was  summoned  to  answer  the  plaintiff  in  an  action  of 
debt,  and  that  he  demanded  of  the  defendant  50/.  It  then  stated,  that 
the  defendant  was  indebted  to  the  plaintiff  in  502.  for  goods  sold  aD4 
delivered,  and  in  502.  for  money  due  on  an  account  stated,  whereby  an 
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action  accrued  to  the  plaintiffs  to  demand  and  have  from  the  defendant 
the  said  sum  of  50Z.  The  record  then  set  out  a  confession  of  the  debt, 
and  concluded  with  a  judgment  in  the  following  terms : — <<  Therefore  it 
is  considered  that  the  plaintiffs  do  recover  against  the  defendant  their 
said  debt,  and  also  61.  15«.  Sd.  for  their  damages,  which  thejr  have  sus- 
tained as  well  on  occasion  of  the  detaining  the  said  debt  of  50L,  so 
acknowledged  as  aforesaid,  as  for  their  costs  and  charges  by  the  court 
here  adjudged  to  the  plaintiffs,  and  with  their  assent.  And  the  defend- 
ant in  mercy,"  &c. — ^Verification  by  the  record* 

^^^^  Last  plea. — That  the  grievances  were  committed  by  the  *defend- 
-^  ant  after  the  passing  of  the  8  &  9  Yict.  c.  cxlv.,  for  establishing 
a  Court  of  Record  for  the  Borough  of  Manchester ;  that  the  grievances 
were  done  in  pursuance  of  the  said  Act,  and  that  no.  notice  was  given 
to  the  defendant  before  the  commencement  of  this  suit.     Verification. 

Replication  to  the  second  plea. — That  the  debt  sought  to  be  recovered 
in  the  action  so  brought  by  the  plaintiff  against  G.  Gambier  in  the  Court 
of  Record  of  Manchester,  was  the  sum  of  502.  and  no  more ;  and  that 
no  damages  were  sought  to  be  recovered  by  the  plaintiffs  in  the  said 
action  over  and  above  their  costs  and  charges  by  them  about  their  suit 
in  that  behalf  expended,  except  or  other  than  such  damages  as  were 
necessary  for  the  purpose  of  enabling  the  plaintiffs  to  obtain  and  recover 
their  said  costs  of  the  said  action ;  nor  were  such  damages  as  aforesaid 
recovered  by  the  plaintiffs  in  the  said  action  for  any  other  purpose 
than  that  of  obtaining  and  recovering  their  said  costs  of  the  said  action. 
Verification. 

General  demurrer  to  the  last  plea,  and  joinder  therein.  General 
demurrer  to  the  replication,  and  joinder  therein. 

Milward  argued  for  the  plaintiff  (Nov.  12). — The  questions  depend 
upon  the  statute  8  &;  9  Vict.  c.  cxlv.,  for  regulating  the  Court  of  Record 
within  the  Borough  of  Manchester.  By  the  12th  section  of  that  Act, 
the  council  are  empowered  to  appoint  a  serjeant-at-mace  of  the  borough, 
<<  who  shall  execute  all  process  of  execution  issuing  out  of  the  said  court, 
and  do  all  other  matters  and  things  with  respect  to  the  said  court  which 
a  sheriff  of  any  county  can  or  ought  to  do  with  respect  to  the  superior 
Courts,"  &c.,  <<and  which  serjeant-at-mace  shall  have  all  the  powers 
and  authority  for  such  purposes  which  a  .sheriff  of  a  county  now  hath  or 
shall  hereafter  have  with  respect  to  the  superior  Courts  at  Westminster, 
and  shall  be  subject  to  the  same  duties  and  liabilities  as  a  sheriff  of  a 
county,"  &c. ;  <<  and  the  said  serjeant  shall  be  responsible  to  all  parties 
^^^  having  delivered  ^process  to  him,  in  all  respects  in  which  a  sheriff 
-^  of  a  county  is  responsible  for  the  act,  negligence,  misconduct, 
misfeasance,  or  nonfeasance  of  his  bailiff  or  ofBcer,"  &c.  The  word 
<<  nonfeasance"  is  important  with  reference  to  the  52d  section,  which 
enacts,  <<  That  all  actions  and  prosecutions  to  be  commenced  against  any 
person,  for  anything  done,  in  pursuance  of  this  Act,  shall  be  commenced 


JOULE  «.  TAYLOR.  ei 

irithin  two  years  aft6r  the  fact  committed,  and  not  afterwards  or  other- 
wise ;  and  notice  in  writing  of  such  action,  and  of  the  canse  thereof, 
shall  be  given  to  the  defendant  one  month  at  least  before  the  commence* 
ment  of  the  action."  The  serjeant-at-mace  is  not  entitled  to  notice  of 
action  under  that  section,  for  his  omission  to  levy  is  not  «  anything  done 
in  pursuance  of  that  Act,"  but  something  omitted  to  be  done.  The 
Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  contains  a  similar 
clause  (section  133) ;  and  in  King  v.  Burrell,  12  A.  k  E.  460,*  which  was 
an  action  for  a  penalty  against  an  overseer  for  neglecting  to  sign  the 
burgess  list,  the  objection  that  the  defendant  was  entitled  to  notice  of 
action,  was  abandoned  as  untenable.  [Pollock,  G.  B. — I  doubt  whether 
notice  can  ever  be  necessary  where  the  action  is  for  a  penalty,  because, 
if  the  act  complained  of,  whether  of  omission  or  commission,  be  penal, 
it  cannot  be  considered  as  done  in  pursuance  of  the  statute.  Parke, 
B. — ^A  thing  is  considered  to  be  done  in  pursuance  of  a  statute,  when 
the  person  who  does  it  is  acting  honestly  and  bonfi  fide,  either  under 
the  powers  which  the  Act  confers  or  in  discharge  of  the  doties  which  it 
imposes.]  Where  the  words  <<  omitted  to  be  done"  are  not  found  in  a 
clause  of  this  description,  the  right  to  notice  is  limited  to  <<  things  done." 
[Parkb,  B. — What  can  the  clause  refer  to  except  the  misconduct  of  an 
officer  like  the  defendant  ?]  It  may  have  reference  to  the  judge  com- 
mitting for  a  contempt,  or  to  officers  taking  larger  fees  than  allowed 
(section  51),  or  to  the  penalty  imposed  on  the  registrar  for  acting  im- 
properly ^(Bection  52),  or  to  the  case  of  fines  imposed  on  jurors  r^o 
for  non-attendance  (section  21).  The  distinction,  as  regards  ^ 
notice  of  action,  between  acts  of  omission  and  commission,  has  been 
often  recognised.  In  Umphelby  v.  M'Lean,  1  B.  &  Aid.  42,  which  was 
an  action  for  money  had  and  received,  to  recover  the  amount  of  an  ex- 
cessive charge  made  by  the  defendants  as  collectors  under  a  distress  for 
arrears  of  taxes^  it  waa  held  that  the  defendants  were  not  entitled  to 
notice  of  action  under  the  43  Geo.  3,  c.  99,  s.  70,  which  provides  that 
no  writ  or  process  shall  be  sued  out  for  anything  done  in  pursuance  of 
that  Act  till  after  one  month's  notice.  Lord  Ellenborouoh  there  said, 
«  From  the  words  of  the  Act,  I  am  cleco'ly  of  opinion  that  it  does  not 
apply  to  a  case  of  this  description ;  all  the  expressions  refer  to  some 
aet  done  or  fact  committed.  There  must  be  a  positive  act  done :  in  this 
case  there  was  neither  act  done  nor  fact  committed."  Davis  v.  Curling, 
8  Q.  B.  286,^  will  perhaps  be  relied  on  by  the  other  side.  That  was  an 
action  against  a  surveyor  of  highways,  for  having  allowed  gravel  to 
ren^ain  on  a  highway,  so  as  to  cause  an  obstruction ;  and  it  was  held 
that  he  was  entitled  to  notice  of  action  under  the  5  &  6  Will.  4,  c.  50, 
B.  109,  which  requires  notice  tor  <<  anything  done  in  pursuance  of  or 
under  the  authority  of*  the  Act.  That  decision,  however,  proceeded 
on  the  ground  that  the  act  complained  of  was  not  one  of  omisbion  only, 
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but  was  a  tort  committed  by  the  defendant  in  the  course  of  his  official 
duty.  Here  the  statute  haying  made  a  distinction  between  acts  of 
omission  and  commission,  by  using  the  word  «  nonfeasance"  in  the  12th 
section,  and  omitting  it  in  the  52d,  the  reasonable  construction  is  that, 
in  respect  of  nonfeasance,  the  serjeant-at-mace  is  to  be  liable  in  the 
same  way  as  a  sheriff,  but  in  respect  of  misfeasance,  he  is  not  to  be 
liable  unless  notice  of  action  has  been  given. 

Secondly. — The  replication  is  good.  The  1st  section  of  the  8  &  9 
*fi^l  ^*^*'  ®*  c^lv-j  which  is  copied  from  the  118th  of  *the  Municipa' 
^  Corporation  Act  (5  &  6  Will.  4,  c.  76),  enacts,  that  the  Court 
<<  shall  haye  authority  to  try  actions  of  assumpsit,  coyenant^  and  debt, 
whether  the  debt  be  by  specialty  or  on  simple  "contract,  and  all  actions 
of  trespass  or  troyer  for  taking  goods  and  chattels,  provided  the  sum 
or  damages  sought  to  be  recovered  shall  not  exceed  502."  The  word 
u  sum*'  means  the  <<  debt ;"  and  as  that  may  be  recovered  to  the  amount 
of  502.,  exclusively  of  costs,  it  may  also  be  recovered  exclusively  of  the 
mere  nominal  damages,  which,  in  an  action  of  debt,  are  necessary  to 
carry  costs.  The  word  <<  damages,"  in  the  Act,  means,  where  the  action 
sounds  in  damages.     [He  was  then  stopped  by  the  Court.] 

Oromptariy  contrct. — ^First.  The  defendant  was  entitled  to  notice  of 
action.  The  act  complained  of  is  a  tort  committed  by  the  officer  in  the 
execution  of  his  duty.  He  is  charged  with  having  omitted  to  levy,  and 
also  with  having  made  a  false  return.  That  is  one  transaction,  the 
main  part  of  which  consists  of  the  making  a  false  return.  In  Davis  v. 
Curling,  the  tort  was  less  aq  act  of  commission  than  in  the  present 
case ;  but  there  Lord  Denman,  C.  J.,  said,  <<  It  is  clear  that  the  defend- 
ant is  charged  with  a  tort  committed  in  the  course  of  his  official  duty : 
he  is  charged,  as  surveyor,  with  the  positive  act  of  leaving  the  gravel 
on  the  road,  where  it  had  been  improperly  placed  for  an  unreasonable 
time."  So  here  the  defendant,  having  received  the  writ,  leaves  the 
goods  unseized,  and  makes  a  false  return.  Wightman,  J.,  in  Davis  v. 
Curling,  points  out  the  distinction,  with  respect  to  notice,  between  such 
a  case  and  an  action  for  money  had  and  received,  or  an  action  for  a 
penalty.  [Platt,  B. — In  Wright  v.  Horton,  Holt,  N.  P.  458,  Wood, 
B.,  ruled  that,  in  an  action  for  a  penalty  under  the  18  Geo.  2,  c.  20, 
for  acting  as  a  magistrate  without  a  proper  qualification,  no  notice  of 
action  was  necessary  under  the  24  Geo.  2,  c.  44. — Parke,  B. — Smith 

*fi4.1  ^'  ^^*^'  ^^  ^"  ^  ^'  2T7,*  resembles  the  present  case.  That  *wa8 
-^  an  action  against  the  treasurer  of  a  Dock  Company,  established 
by  Act  of  Parliament,  for  an  injury  done  to  a  vessel  by  reason  of 
improper  directions  having  been  given  by  the  dock-master  in  transport- 
ing her  into  the  docks ;  and  it  was  held,  that  the  giving  of  such  direc- 
tions was  a  thing  done  in  pursuance  of  the  statute,  so  as  to  render 
notice  of  action  necessary.] 
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Secondly. — ^The  replication  to  the  last  plea  is  bad.     The  Court  has 
no  joriddiction  unless  the  debt  or  damages  sought  to  be  recovered  do 
not  exceed  50{.     Here  the  plaintiff  has  recovered  50^.  and  a  sum  in 
addition.     [Parke,  B. — Suppose  a  debt,  originally  502.,  remained  at 
interest  for  so  long  a  period  that  the  interest  amounted  to  lOOZ.,  could 
that  be  recovered  ?]   It  could  not.   The  word  «  sum,"  in  the  Act,  means 
the  aggregate  amount  of  debt  and  damages.     In  Dempster  v.  Purnell, 
3  M.  &  6.  875,*  a  declaration  in  a  sheriff's  county  court  stated,  that 
the  defendant,  within  the  jurisdiction  of  the  court,  was  indebted  to  the 
plaintiffs  in  1/.  19«.  6(2.  for  goods  sold  and  delivered,  and  in  12. 19^.  6d. 
for  money  found  to  be  due  on  an  account  stated,  which  said  several 
sums  were  to  be  respectively  paid  by  the  defendant  to  the  plaintiff  on 
request,  whereby  an  action  accrued  to  the  plaintiff  to  demand  and  have 
of  and  from  the  defendant  the  said  several  sums  respectively  amount- 
ing to  11,  Ids.  6(2.;  and  it  was  held,  that  a  demand  exceeding  40«. 
appeared  on  the  face  of  the  declaration,  and   consequently  that  the 
county  court  had  no  jurisdiction.     In  the  case  of  a  mortgage  debt  of 
502.,  could  the  plaintiff  recover  the  interest  in  addition  to  the  502.  ? 
[Parke,  B. — The  interest  due  up  to  the  day  fixed  for  payment  of  the 
principal  would  be  part  of  the  debt ;  but  after  that  day,  interest  could 
only  be  recovered  as  damages.]    Lowe  v.  Steele,  15  M.  &  W.  380, 
decided  that  a  plea  of  payment  into  court  in  an  action  of  debt  must  be 
pleaded  to  the  damages  as  well  as  the  debt.     If  the  word  <<  sum"  be 
construed  to  mean  <<  debt,"  the  Court  would  *have  jurisdiction  to  p^^^ 
an  unlimited  amount  where  interest  was  due  for  a  number  of  ^  ^ 
years. 

Milward  in  reply. — In  Dempster  v.  Pumell,  the  declaration  deviated 
from  the  ordinary  form  by  not  stating  in  its  commencement  the  amount 
for  which  the  plaint  was  levied.  If  it  had  done  so,  the  plaintiff  could 
not  have  recovered  beyond  that  amount.  Here  the  commencement  of 
the  declaration  shows,  that  the  plaintiff's  claim  was  limited  to  502. 
The  damages  form  no  part  of  the  <(sum  sought  to  be  recovered,"  which 
means  the  «<  debt''  for  which  the  action  is  brought.  The  section  must 
be  construed  reddendo  singula  singulis,  the  word  «  sum"  applying  to 
the  action  of  debt,  and  the  word  <<  damages"  to  actions  of  assumpsit  or 
covenant.  Where  the  plaint  is  for  a  certain  amount,  and  the  declara- 
tion contains  a  count  on  a. contract  for  the  same  amount,  a  subsequent 
count  on  another  contract  for  a  different  amount  may  be  rejected  as 
surplusage:  Crumpton  v.  Smith,  Telv.  5.  In  Buller's  Nisi  Prius,  p. 
167,  it  ia  laid  down,  that  in  the  action  of  debt  « the  plaintiff  is  to  reco- 
ver the  sum  in  numero^  and  not  to  be  repaired  in  damages,  as  he  is  in 
those  actions  which  sound  only  in  damages,  such  as  assumpsit,  &c." 
Also  in  1  Wms.  Saund.,  33  d,  n.  (2),  it  is  said,  that  in  debt  « the  judg* 
ment  is  to  recover  the  debt,  and  the  damages  are  merely  ancillary." 
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There  are  numerous  authorities  to  show  that  the  sum  recovered  by  the 
verdict  is  the  debt  for  which  the  action  is  brought :  Younger  v.  Wilsby, 
6  Taunt.  452,*  Shaddick  v.  Bennett,  4  B.  &  G.  769,*"  Drew  v.  Coles,  2 
G.  &  J.  505,  Baddley  v.  Oliver,  1  G.  &  M.  219,  Fairbrass  v.  Pettit,  12 
M.  &  W.  453.  Interest  is  not  recoverable  as  a  debty  unless  there  is  a 
contract  either  express  or  implied  to  pay  it :  Higglns  v,  Sargent,  2  B. 
&  C.  852.® — Then  as  to  the  questioQ  of  notice,  the  declaration  would 
^f\(\\  ^^  S^^^  ^  ^^^  ^charge  of  making  a  false  return  were  struck  out. 
^  The  plea  should  have  been  confined  to  that  part  of  the  breach :  it 
is  bad  as  professing  to  answer  the  whole  cause  of  action,  when  in  truth 
it  answers  but  a  part.  Lawson  v*  Dumlin,  9  G«  B.  54,*^  is  also  an  autho- 
rity in  the  plaintiffs'  favour. 

Gur.  adv.  vnlt. 

Pollock,  G.  B.,  now  said — ^The  question  raised  by  the  demurrer  to 
the  last  plea  depends  upon  whether  notice  of  action  was  necessary  under 
the  8  &  9  Vict.  c.  cxlv.  We  think  that  such  notice  was  necessary,  and 
consequently  the  last  plea  is  good.  The  declaration  alleges  not  only  a 
neglect  to  levy,  but  also  the  making  a  false  return.  Much  of  the  argu- 
ment turned  upon  the  question,  how  far  notice  of  action  was  necessary 
in  a  mere  case  of  nonfeasance ;  but,  inasmuch  as  in  this  case  part  of 
the  cause  of  action  is  for  making  a  false  return,  which  is  clearly  a  mis- 
feasance, it  appears  to  us  unnecessary  to  decide  whether  or  no,  under 
any  circumstances  or  which  might  arise  out  of  a  mere  nonfeasance, 
notice  would  be  necessary.  In  Smith  t;.  Shaw,  10  B.  k  C.  277,®  it  was 
held,  that  notice  of  action  was  necessary,  although  the  act  done  was 
altogether  wrong.  The  doctrine  laid  down  in  that  case  applies  to  the 
present.  There  is  also  a  case  of  Wallace  v.  Smith,  5  East,  115,  to  the 
same  effect.  We  think,  therefore,  that  the  last  plea  is  good ;  and  there 
will  be  judgment  for  the  defendant  on  the  demurrer  to  that  plea.  With 
respect  to  the  demurrer  to  the  replication,  the  plaintiffs  are  entitled  to 
judgment.  The  action  is  substantially  for  502.  debt,  and  the  damages 
t^re  merely  nominal  for  the  purpose  of  carrying  costs.  We  think  that 
the  word  <<sum"  in  the  clause  of  the  Act  is  equivalent  to  <<  debt ;"  con- 
sequently the  inferior  court  had  jurisdiction. 

Judgment  accordingly. 
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Tbe  Court  bu  power,  independently  of  the  14  ft  15  Viet  o.  99,  to  oompel  the  plaintiff  to  prodooe 
for  the  defendant'!  inepeotlon  a  doonment  upon  which  the  action  is  hroaght^  where  the  de* 
fepdant  is  i^  party  to  the  doowment  and  has  no  eopy  of  it. 

Lush  had  obtained  a  rule  in  this  case,  under  the  14  &  15  Vict.  c.  99, 
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tftUing  on  the  plaintiff  to  show  cause  why  the  defendant  or  his  attorney 
should  not  be  at  libert j  to  inspect  and  take  copies  of  the  two  bills  of 
exchange  mentioned  in  the  declarati<m,  and  also  of  a  letter  or'memo- 
Tandum  in  writing  of  the  19th  of  March,  1851,  written  by  the  defend* 
ant,  and  addressed  to  the  plamtiff.  It  was  an  action  of  assumpsit  on 
a  guarantee.  The  declaration  stated  in  substance,  that  one  M.  C,  by 
the  defendant  as  his  agent,  had  bargained  and  agreed  with  the  plaintiff 
to  purchase  of  him  certain  hogsheads  of  wine  for  the  sums  of  200/.  and 
1502. ;  and  that  thereupon,  in  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  would  at  his  own  cost  obtain  two  papers  duly 
stamped  respectiyely,  and  would  on  the  said  papers  respectively  make 
his  two  bills  of  exchange  in  writing,  and  direct  the  same  to  the  said  M. 
C^  and  thereby  respectively  require  him,  six  months  after  the  date 
thereof,  to  pay  to  the  plaintiff  the  said  prices  or  sums  respectively,  and 
would  deliver  the  said  bills  of  exchange  to  the  defendant,  the  defendant 
promised  the  plaintiff  to  get  the  said  bills  of  exchange  accepted  by  the 
said  M.  C,  and  to  see  that  they  were  duly  paid.  The  declaration  tbcn 
averred,  that  the  plaintiff  obtained  the  stamped  papers,  and  made  and 
directed  the  bills  of  exchange  to  M.  C,  &Ci,  and  delivered  them  to  the 
defendant ;  and  alleged  as  a  breach,  that  although  the  defendant  got 
the  bills  accepted  by  M.  C,  and  that  although  the  bills  were  duly  pre- 
sented to  M.  C.  for  payment,  they  were  not  paid  by  him,  and  that  the 
defendant  did  not  see  the  bills  paid.  To  this  declaration  the  defendant 
pleaded  non  assumpsit.  The  affidavit  of  the  defendant,  upon  which  the 
rule  was  obtained,  stated  that  the  deponent  believed  the  bills  of  exchange 
and  the  letter  or  memorandum  relating  thereto,  mentioned  in  the  decla- 
ration, to  be  in  "^the  plaintiff's  custody,  and  that  the  deponent  r-^^r^ 
never  had  a  copy  of  the  letter ;  and  that  he  believed  that  the  letter  '- 
was  not  to  the  purport,  nor  did  it  state  the  consideration  alleged  in  the 
declaration,  but  that,  if  produced  at  the  trial,  it  would  tend  to  establish 
the  defence  to  the  action ;  and  that  the  deponent  was  advised  and  believed, 
that  it  was  necessary  for  the  deponent's  attorney  to  be  informed  of  its 
true  nature,  in  order  to  prepare  the  defence  to  the  action.  An  appli- 
cation had  been  made  to  Mabtin,  B.,  at  Chambers,  for  the  inspection 
of  these  documents ;  however,  that  learned  Judge  had  refused  to  inter- 
fere, and  had  referred  the  parties  to  the  Court. 

Wehby  now  showed  cause. — The  plaintiff  does  not  object  to  an  inspec- 
tion by  the  defendant  of  the  bills  of  exchange  mentioned  in  the  declara- 
tion, but  he  contends  that,  under  the  circumstances,  the  Court  has  not  any 
power  to  grant  an  inspection  or  copy  of  the  letter  or  guarantee.  The  14 
ft  15  Vict.  c.  99,  s.  6,(a)  upon  which  this  application  is  founded,  expressly 

(a)  That  section  onacts,  that,  "  Whenever  any  action  or  other  legal  proceeding  shall  henceforth 
be  pending  in  anj  of  the  superior  Courts  of  common  law  at  Westminster  or  Dublin,  or  the  Court 
4tf  Common  Pleas  for  the  eonntj  palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the  county  of 
iHurhan,  saeh  Coart,  and  eaeh  of  the  Judges  thereof,  may  respectively,  on  application  made  for 
t«eh  pupoae  by  either  of  the  litigants,  compel  the  opposite  party  to  allow  the  party  making  th« 
Hfplication  to  Snspeot  aU  docaments  in  the  custody  or  under  the  control  of  such  opposite  party. 
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enacts,  that  the  Courts  may  compel  the  inspection  to  be  granted  and  a 
copy  to  be  taken  of  documents,  in  those  cases  only  <<  in  which,  previous 
to  the  passing  of  this  Act,  a  discovery  might  have  been  obtained  by 
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^filing  a  bill  or  by  any  other  proceeding  in  a  Court  of  equity  at 


the  instance  of  the  party."  A  Court  of  equity  would  not  have 
interfered  in  the  present  case,  where  the  applicant's  object  is  not  to 
obtain  evidence  in  support  of  his  case,  but  merely  for  the  purpose  of 
finding  defects  in  that  of  his  adversary.  In  Bolton  v.  The  Corporation 
of  Liverpool,  1  Myl.  &  E.  88,  Lord  Brouqham  says,  <<  I  take  the  prin- 
ciple to  be  this : — A  party  has  a  right  to  the  production  of  deeds  sus- 
taining his  own  title  affirmatively,  but  not  of  those  which  are  not  im- 
mediately connected  with  the  support  of  his  own  title,  and  which  form 
part  of  his  adversary's The  plaintiff  does  not  claim  any- 
thing positively  or  affirmatively  under  the  documents  in  question.  He 
only  defends  himself  against  the  claims  of  the  corporation,  and  suggests 
that  the  documents  evidencing  their  title  may  aid  his  defence.  How  ? 
By  proving  his  title,  he  says.  But  how  can  those  documents  prove  his 
title  7  Only  by  disclosing  some  defect  in  that  of  the  corporation.  The 
description  of  the  documents  is,  that  they  rebut  or  negative  the  plaintiff's 
title ;  they  are  the  corporation's  title,  and  not  his ;  and  they  are  only 
his  ne^tively  by  failing  to  prove  that  of  the  corporation.  He  rests 
on  the  right  which  he  has  in  common  with  all  mankind  to  be  exempt 
from  dues  and  customs;  and  he  says,  < Prove  me  liable  if  you  can.* 
The  corporation  have  certain  documents  which,  they  say,  prove  his 
liability.  He  cannot  call  for  these  documents  merely  because  they 
may,  on  inspection,  be  found  not  to  prove  his  liability,  and  so  help 
him,  and  hurt  his  adversary,  whose  title  they  are."  The  same  rule 
may  be  found  laid  down  in  Lady  Shaftesbury  v.  Arrowsmith,  4  Ves* 
66,  and  Combe  v.  The  City  of  London,  4  Y.  &  C.  139.  The  de- 
fendant here  seeks  the  inspection  of  this  guarantee,  that  he  may  see 
whether  the  document  be  not  open  to  some  technical  objection.  [Pol- 
lock, C.  B.— If  he  finds  it  to  be  unobjectionable,  he  may  perhaps  at 
^.^■,  once  satisfy  the  ^plaintiff's  demand.  Parke,  B. — Is  not  this  a 
-^  case  in  which  the  Courts  have  power  to  grant  an  inspection  of 
this  document  altogether  independently  of  the  statute?]  The  applica- 
tion is  founded  entirely  upon  the  statute,  and  the  plaintiff  is  not  under 
any  implied  duty  to  grant  the  inspection.  [Parke,  B. — It  has  for 
many  years  past  been  the  practice  gf  the  superior  Courts  to  grant  inspec- 
tion of  all  instruments  upon  which  a  plaintiff  seeks  to  charge  the  party 
who  has  executed  the -instrument,  where  there  is  only  one  copy  of  it ;  and 
that  is  upon  the  ground,  that  the  party  who  has  possession  of  it  holds 
it  as  trustee  for  the  other  party.     In  such  case  it  is  but  just  that  the 

routing  to  saoh  action  or  other  legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of 
the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases  in  which,  previous  to  the  pasa- 
ivg  of  this  Act,  a  discovery  might  have  been  obtained  by  filing  a  bill,  or  by  any  other  proceedinf 
-In  a  Court  of  equity,  at  the  instance  of  the  party  so  making  application  as  aforesaid  to  the  saitt 
Court  or  Judge." 
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otber  party  should  be  allowed  to  see  it.  A  distinction  was  formerly 
made  by  Mr.  Justice  Batlet  in  the  case  of  bills  of  exchsmge,  the  rea- 
son of  which  I  never  could  understand ;  but  of  late  years  the  Courts 
haye  been  more  liberal.  AldbRSON,  B. — I  have  granted  numerous 
applications  like  the  present  at  Chambers  previously  to  the  statute ;  and 
the  statute  was  not  passed  for  the  purpose  of  limiting,  but  of  extending 
our  jurisdiction  iq  these  matters.  It  frequently  occurs  at  Chambers, 
that  an  application  is  granted  to  inspect  a  bill  of  exchange  upon  which 
the  action  is  brought,  where  the  defendant's  affidavit  impugns  the 
authenticity  of  his  signature  upon  the  bill.]  No  doubt  an  inspection 
would  be  allowed  where  the  genuineness  of  the  document  itself  is  im- 
peached. But  in  such  case  a  new  element  is  introduced,  namely  fraud. 
[Parke,  B. — I  think  the  true  rule  is  to  be  found  as  laid  down  by  TiN- 
DAL,  C.  J.,  in  Blogg  V.  Kent,  6  Bing.  614,*  where  the  Lord  Chief  Jus- 
tice says,  « It  appears  that  one  party  only  has  a  copy,  and  it  comes 
round  to  the  ordinary  case,  that  where  there  is  only  one  copy  of  the 
contract  in  dispute  between  the  parties,  the  party  who  holds  it  is  a 
trustee  for  the  production  of  it  to  the  other  party."  Pollock,  C.  B. — 
In  Combe  v.  The  City  of  London,  4  Y.  &  C.  189,  Lord  Abinger,  C.  B., 
says,  *<^  Nothing  can  be  plainer  than  the  principles  on  which  this  r-^-^ 
right  of  production  and  discovery  depends.  Unhappily  each  case  ^ 
presents  a  new  application  of  those  principles,  on  which  there  appears 
to  be  much  more  difference  of  opinion  than  I  should  have  imagined  to 
have  existed.  But  let  us  see  on  what  the  principle  does  depeqd.  A 
party  has  a  right  to  compel  the  production  of  a  document  in  which 
he  has  an  equal  interest,  though  not  equal  in  degree,  yet  to  a  certain 
extent  equal  with  the  party  who  detains  it  from  him.  In  that  case  he 
may  file  a  bill  of  discovery,  in  order  to  have  the  possession  of  it  and 
the  inspection  of  it.  A  party  has  also  a  right  to  file  a  bill  of  discovery 
for  the  purpose  of  obtaining  such  facts  as  may  prove  his  case ;  and,  if 
those  facts  are  either  in  possession  of  the  other  party,  or  if  they  con- 
sist of  documents  in  possession  of  the  other  party,  in  which  he  has 
either  an  interest,  or  which  tend  to  prove  his  case  and  have  no  relation 
to  the  case  of  the  other  party,  he  has  a  right  to  have  them  produced ; 
and  he  may  file  a  bill  of  discovery  in  order  to  aid  him  in  law  or  in  equity 
to  exhibit  those  documents  in  evidence,  or  compel  a  statement  of 
those  facts."] 

Ltish,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pollock,  C.  B. — There  appears  to  be  no  doubt  that,  before  the  pass- 
ing cf  the  recent  statute,  this  Court  would  have  granted  an  inspection 
and  copy  of  this  document.  This  statute  gives  us  the  same  powers  as 
Courts  of  equity  had  before  the  passing  of  the  statute ;  and  I  think  a 
Court  of  equity  would  have  allowed  an  inspection.     We  are,  therefore, 

*  B.  C.  L.  R.  ToL  19. 

VOL.  vn." 
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right  in  allowing  the  applicationi  either  under  the  Btatate  or  independ* 
entlj  of  it. 

Aldbrsok,  B. — ^In  Inman  v.  Hodgson,  1  Y.  &  J.  28,  Albxander,  C. 
,^-0-1  ^M  *8ftid,  <<  It  would  be  a  very  formidable  proposition  to  lay  down, 
-*  that  every  party  might  look  into  documents  in  the  possession  of 
his  adversary,  without  showing  that  he  was  interested  therein/'  That 
implies  that  a  party  may  inspect  a  document  in  which  he  is  interested ; 
and  in  the  present  case  the  defendant  is  himself  a  party  to  the  instru- 
ment which  he  is  desirous  of  inspecting. 

Pabkb,  B.y  concurred. 

Rule  absolute. 


Rtan  1^.  Shilooce.    Nov.  24. 

A  Undlord,  in  order  to  distrain,  may  open  tlie  outer  door  by  the  nsual  means  adopted  by  person! 

baring  aooess  to  the  bailding,  and  tiierefore  he  may  open  it  by  turning  the  key,  by  lifting  the 

latch,  or  by  drawing  back  the  bolt 
Quare,  where  the  outer  door  is  broken  open,  whether  the  distress  is  Toid. 

Casb  for  an  illegal  distress.  The  declaration  contained  a  count  in 
trover.    Plea,  not  guilty  by  statute  ;  and  issue  thereon. 

At  the  trial,  before  Parkb,  B.,  at  the  Middlesex  Sittings  in  last  Trinity 
Term,  it  appeared  that  the  plaintiff  being  tenant  to  the  defendant  of 
certain  premises  including  a  stable,  which  was  a  detached  building,  and 
rent  being  in  arrear,  the  defendant  entered  the  stable  and  seized  a 
chattel  as  a  distress.  Upon  the  stable  door  was  a  padlock  attached  to 
a  staple,  which  was  placed  in  the  external  woodwork  of  the  door,  but 
could  be  easily  drawn  out,  and  the  ordinary  mode  in  use  for  obtaining 
access  to  the  interior  of  the  stable  was  by  drawing  out  the  staple,  and 
not  by  unlocking  the  padlock.  The  jury  found  that,  upon  the  occasion 
in  question,  the  staple  was  pulled  out  without  violence,  and  that  by 
these  means  the  entry  and  distress  were  effected.  The  plaintiff  aban* 
doned  all  the  counts  but  the  count  in  trover ;  and,  under  the  direction 
of  the  learned  Judge,  a  verdict  was  entered  for  the  defendant,  with 
^.Q-i  leave  to  the  plaintiff  to  move  to  set  that  verdict  aside,  *and  to 
^  enter  a  verdict  for  him  for  the  sum  of  62.,  being  the  value  of  the 
chattel  seized. 

In  Trinity  Term  last,  Hwmfrey  obtained  a  rule  nisi  accordingly. 

Torte%oue  showed  cause  (November  18). — First,  it  is  admitted  that 
neither  can  the  sheriff  in  the  execution  of  civil  process,  nor  a  landlord 
in  making  a  distress,  hreah  open  the  outer  door  of  a  dwelling-house ; 
but  they  are  justified. in  opening  the  outer  door  without  violence,  by 
adopting  the  means  ordinarily  used  by  persons  seeking  access  to  the 
interior  of  the  building.     The  authorities  are  but  scanty  upon  this  pre- 
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cite  qnestion :  Semajne's  case,  5  Rep.  91, 1  Smith's  L.  0. 89,  and  Duke 
of  Brunswick  i^.  Slowman,  8  C.  B.  817,*  were  decided  upon  the  prin- 
ciple that  the  outer  door  cannot  be  broken  open.  It  appears  from  the 
8d  resolution  in  Semajne's  case,  that  ^  the  breaking,"  to  constitute  an 
illegal  entry,  must  be  a  breaking  with  violence  ;  and  reference  is  made 
to  18  E.  2  (a),  Ezecut.  252,  where  it  is  said,  that  the  king's  officer, 
who  comes  to  do  execution,  &c.,  maj  open  the  doors  which  are  shut, 
and  break  them,  if  he  cannot  have  the  keys.  In  Com.  Dig.  <<  Execu- 
tion," C.  5,  it  is  indeed  said,  that  a  sheriff  cannot  open  the  door 
although  it  be  only  latched,  but  no  authority  is  cited  for  that  position. 
[Parke,  B. — ^In  Co.  Litt.  161  a,  it  is  laid  down  that  a  landlord  cannot 
break  open  gates,  or  break  down  enclosures,  to  make  a  distress.]  The 
observation  of  Lord  Coke  must  be  understood  with  reference  to  the 
question  of  what  constituted  a  disseisin,  and  not  as  to  the  landlord's 
power  to  distrain.  And  in  Yin.  Abr.  «  Distress,"  E.  2,  the  passage  is 
cited  with  the  words  <<  fling  open,"  instead  of  break  open.  Waterhouse 
V.  Saltmarsh,  Hob.  268,  may  be  relied  upon  by  the  plaintiff,  but  that 
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case  has  no  bearing  on  the  present.  It  appears  from  the  ♦autho- 
rities, when  carefully  considered,  that  <<  the  breaking"  of  the  outer 
door,  to  be  illegal,  must  be  effected  by  violence ;  but  there  is  no  autho- 
rity that  the  landlord  is  not  entitled  to  enter  the  premises,  for  the  pur- 
pose of  distraining,  by  turning  the  key,  by  drawing  a  bolt,  by  raising  a 
latch,  or  by  any  other  means  usually  adopted  by  the  tenant. 

Secondly. — Assuming  the  door  to  have  been  broken  open,  the  land- 
lord was  justified,  upon  the  ground  that  the  maxim  that  «  a  man's  house 
is  his  castle"  does  not  apply  to  a  detached  building  like  that  entered 
by  the  defendant.  Brown  v.  Glenn,  20  L.  J.,  Q.  B.,  205,  is  no  doubt 
an  authority  that  a  landlord  cannot  break  the  outer  door  of  any  build- 
ing; but  that  case  directly  overrules  Penton  v.  Browne,  1  Sid.  181, 
which  decided  that  a  barn  or  out-house  not  connected  with  the  dwelling- 
house,  may  be  broken  open.  [Parke,  B. — There  is  also  a  third  ques- 
tion in  the  present  case, — whether,  assuming  the  entry  by  the  defend- 
ant to  be  contrary  to  law,  the  distress  is  altogether  void,  or  whether 
the  distress  is  good,  and  the  defendant  is  liable  in  trespass  for  the 
wrongful  entry.  In  Semaine's  case,  it  is  said  that,  <<  In  18  E.  4,  4  a, 
by  Littleton  and  all  his  companions,  it  is  resolved  that  the  sheriff  can- 
not break  the  defendant's  house  by  force  of  a  fi.  fa. ;  but  he  is  a  tres- 
passer by  the  breaking,  and  yet  the  execution  which  he  doth  in  the 
house  is  good."  A  very  able  note  is  to  be  found  upon  that  passage  in 
Smith's  Leading  Cases,  Vol,  1,  p.  46,  8d  edit.,  where  the  several  autho- 
rities upon  the  subject  are  collected.(a)] 

Humfrey  and  Prowett  in  support  of  the  rule, — There  is  a  mani- 
fest distinction  between  an  entry  effected  by  the  sheriff  for  the 
purpose  of  an  execution,  and  that  by  a  landlord  in  making  a  distress ; 

•  E.  0.  L.  R.  Tol.  05. 
(a)  Tbii  point  wu  not  argnod. 
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for  the  sheriff  is  an  officer  of  a  coart  of  justice,  but  the  landlord  is  a 
i^fjR-^  mere  private  ^individual,  who  is  allowed  to  take  the  law  into  his 
^  own  hands*  The  rule,  as  respects  the  landlord,  is  this, — that  he 
can  enter  the  house  only  when  the  door  is  open.  If  the  door  be  closed, 
he  is  not  justified  in  opening  it,  either  bj  force  or  by  the  ordinary 
means  used  by  the  tenant.  This  rule  is  a  simple  one,  and  the  safest. 
Fitz.  Abr.  tit.  <<  Distress,"  pi.  21,  is  an  express  and  distinct  authority 
that  the  landlord  cannot  open  a  door  kept  closed  by  a  bolt,  by  insert- 
ing his  finger  into  a  hole  in  the  door  and  by  withdrawing  the  bolt. 
Com.  Dig.  <<  Execution,"  E.  5,  already  referred  to,  is  also  an  authority 
that  the  distress  is  void.  Brown  v.  Glenn  is  a  recent  and  express 
authority  upon  the  second  point. — Thev  also  referred  to  Wallace  v. 
King,  1  H.  Bla.  13. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  the  question  turned  upon  the 
power  of  a  landlord  to  make  a  distress,  that  is,  how  far  he  was  justified 
in  making  an  entry  into  premises,  for  which  purpose  he  used  no  more 
force  than  was  necessary  to  open  the  outer  door,  which  was  shut  to  keep 
the  door  closed  only,  and  not  to  keep  people  out.  According  to  the 
evidence  in  the  present  case,  the  door  had  on  it  a  padlock  with  a  staple ; 
•but  the  mode  by  which  the  owner  and  every  one  else  opened  the  door 
in  order  to  obtain  admittance  was,  by  pulling  out  the  staple,  which 
served  much  in  the  same  way  as  a  button  or  nail  does,  which  is  some- 
times to  be  found  used  for  keeping  gates  <<shut,"  an  ambiguous  term, 
and  meaning  either  a  mode  of  preventing  a  door  from  opening  of  itself, 
or  from  being  opened  by  force  or  violence,  or  by  such  persons  as  have 
the  key  or  some  other  means  of  opening  the  door.  The  jury  found, 
upon  the  question  being  expressly  put  to  them,  that  the  padlock  and 
staple  were  not  for  the  purpose  of  keeping  the  door  fastened,  but  merely 
^,.^-1  closed ;  and  as  it  is  no  part  of  *the  present  question  whether  the 
-'  verdict  was  against  the  evidence,  the  question  is  reduced  to  this, 
namely,  whether  a  landlord,  who  on  coming  to  his  tenant's  premises  for 
the  purpose  of  distraining  finds  the  outer  door  closed,  but  capable  of 
being  opened  by  lifting  a  latch,  is  justified  in  so  doing.  We  are  of 
opinion  that  the  landlord  has  authority  by  law  to  open  the  door  in  the 
ordinary  way  in  which  other  persons  can  do  it,  when  it  is  left  so  as  to 
be  accessible  to  all  who  have  occasion  to  go  into  the  premises.  In  1st 
Inst.  161  a.  Lord  Coke,  in  coipmenting  upon  Littleton,  explains  the 
meaning  of  the  term  "enclosure,"  to  be  found  in  the  187th  section,  ia 
the  following  words:  "Enclosure  ....  for  the  lord  cannot  break 
open  the  gates,  or  break  down  the  enclosures  to  take  a  distress ;  and 
therefore  the  law  accounts  it  a  disseisin."  Now,  if  these  two  matters 
be  taken  together,  inasmuch  as  breaking  down  the  enclosures  would 
clearly  be  a  forcible  entry,  we  think  that  the  breaking  open  the  gates 
must  be  understood  to  be  such  a  breaking  as  is  also  equivalent  to  % 
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forcible  entry ;  for  Lord  Coeb  proceeds  to  say :  <<But  all  these  are  in- 
tended by  Littleton  to  be  disseisins  after  an  actual  seisin  had,  and  when 
the  rent  is  behind ;  otherwise  none  of  these  are  disseisins  at  all."  Now, 
there  is  a  passage  in  Fitzh.  Abr.  tit.  «  Distress/'  pi.  21,  which  was  much 
relied  upon  by  the  plaintiff,  <<Nota,  that  a  man  came  to  the  stable  of 
his  tenant  to  make  a  distress,  and  when  he  came,  the  door  was  shut 
with  a  bar,  and  he  put  in  his  hand  to  a  hole  (il  mitt  eins  sa  main  a  un 
ptoz)  and  took  away  the  bar  and  opened  the  door,  and  entered  and  took 
two  cows  in  the  name  of  a  distress ;  and  because  he  opened  the  door  in 
this  manner,  it  was  adjudged  that  the  distress  was  tortious."  On  con- 
sulting the  dictionary,  we  find  that  the  word  ptuz  signifies  a  hole.  It 
is  pretty  manifest  that  the  operation  alluded  to  in  the  preceding  passage 
very  much  resembles  that  of  a  person  who,  on  finding  a  hole  in  a  door 
or  pane  of  glass,  puts  his  hand  in  through  the  hole  to  ^remove  the  p^,.- 
fastening  of  the  door  or  window,  and  so  gains  admittance  into  the  ^ 
premises,  which  no  doubt  amounts  to  both  a  burglary  and  trespass,  as 
such  is  not  the  accustomed  mode  of  obtaining  admittance  into  the  pre- 
mises. The  passage  from  Lord  Coke  is  a  direct  authority  in  favour  of 
the  defendant ;  and  that  from  Fitzherbert,  when  examined,  turns  out  to 
be  so  also.  We  may  observe  that,  as  to  the  passage  referred  to  during 
the  argument  in  Com.  Dig.  «  Execution,"  that  the  sheriff  may  not  open 
a  latch,  there  is  no  reference  to  any  authority  in  support  of  it ;  and  it 
is  clear  that  the  cases  cited  do  not  support  that  proposition.  However, 
that  passage  applies  only  to  a  sheriff  entering  a  dwelling-hauae  under  an 
execution.  As  the  rule  will  be  discharged  on  this  ground,  it  therefore 
becomes  unnecessary  to  express  any  opinion  upon  the  other  questions 
in  the  case. 

Rule  discharged. 

It  was  held  in  Curtis  o.  Habbard,  1  Hill,  837,  ing  a  levy,  is  a  trespass,  and  renders  tbe  lery ' 

4  Id.  437,  that  opening  the  oater  door  of  a  honse  illegal  and  void.   And  the  latter  point  was  held 

(though  merely  bj  raising  a  latch),  against  the  same  way  in  Ilslej  v,  Nichols,  12  Pick.  270. 

the  will  of  the  owner,  for  the  purpose  of  mak-  See  1  Smith's  L.  C.  4  Am.  ed.  169. 


Hewitt  v.  Sir  C.  Isham,  Bart.    Nov.  7. 

A  parol  demise  of  land  reserved  to  the  landlord  *'all  the  hedges,  trees,  thorn  bushes,  fences,  with 
lop  aod  top :" — ^Held,  that  such  reservation  operated  as  a  license  to  enter  the  land  for  the  pur- 
pose of  cutting  and  carrying  away  the  trees. 

Trespass  for  breaking  and  entering  the  plaintiff's  closes,  drawing 
trees  and  timber  over  them,  laying  trees  and  timber  there,  and  digging 
pits  therein. 

Plea  (inter  alia),  leave  and  license. 

At  the  trial,  before  Maule,  J.,  at  the  last  Northamptonshire  Assizes^ 

F 
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it  appeared  that  the  plaintiff  was  tenant  to  the  defendant  of  a  farm 
under  a  parol  demise,  which  contained,  amongst  others,  the  following 
stipulation : — «  All  the  hedges,  trees,  thorn  bushes,  fences,  with  the  lop 
and  top,  are  reserved  to  the  landlord."  The  trespass  complained  of 
was,  that  the  defendant's  workmen  entered  npon  the  farm  in  question, 
and,  having  cut  down  some  trees,  dug  saw-pits  in  the  land,  for  the  pur- 
*7R1  P^*®  ^^  sawing  the  timber.  In  support  of  the  above  plea,  the  ♦do- 
-^  fendant  gave  some  evidence  of  the  acts  having  been  done  by  the 
plaintiff's  permission,  but  relied  principally  upon  the  above-mentioned 
stipulation  in  the  demise.  This  evidence  was  objected  to  by  the  plain- 
tiff, but  received  by  the  learned  Judge,  who  directed  the  jury  that  the 
stipulations  in  the  lease  afforded  evidence  of  leave  and  license.  The 
jury  having  found  a  verdict  for  the  defendant — 

Humfrey  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  of  the  improper  reception  of  this  evidence,  and  also  for  misdi- 
rection.— The  stipulation  in  the  demise  was  not  evidence  of  leave  and 
license,  but  amounted  to  a  reservation,  and  should  have  been  so  pleaded. 
In  Bro.  Abr.,  «  Lease,"  fol.  58,  p.  80,  and  <<  License,"  fol.  64,  p.  19, 
reference  is  made  to  the  Tear  Book,  M.  5  H.  7,  fol.  1,  p.  1,  where,  in 
a  case  of  Lord  Dudley  v.  Powles,  the  plaintiff's  counsel,  arguing  against 
the  sufficiency  of  a  plea  of  leave  and  license,  says :  <<  As  if  one  would 
plead  in  trespass,  that  the  plaintiff  had  licensed  him  to  enter  and  occupy 
for  the  space  of  a  month  or  quarter  of  a  year,  such  a  plea  in  that  case 
would  not  be  good,  but  he  ought  to  say  that  the  plaintiff  leased  to  him, 
and  not  that  he  licensed  him,  for  the  matter  that  follows  does  not  prove 
a  license,  but  a  lease."  And  the  reporter  adds,  «  And  this  was  granted 
to  him  by  the  Court,  quod  nota."  The  reservation  in  question  operated 
•as  a  grant.  [Parke,  B. — The  demise  was  not  by  deed;  so  that  the 
stipulation  amounts  to  nothing  more  than  a  license  from  time  to  time 
to  enter  upon  the  land:  Wood  v.  Leadbitter,  13  M.  &  W.  838 ;  Kava- 
nagh  V.  Oudge,  7  M.  &  G.  816.*  The  exception  of  all  trees  gives,  by 
implication,  a  right  to  enter  on  the  land  and  cut  the  trees.] 

Pollock,  C.  B. — I  am  satisfied  that  we  ought  to  grant  no  rule.  The 
^tjQT^  demise  not  being  by  deed,  the  stipulation  in  ^question  cannot  ope- 

*  ^  rate  as  a  grant ;  but  the  law  will  construe  it  in  some  way  so  as  to 
effectuate  the  intention  of  the  parties.  Had  it  been  by  deed,  the  law 
would  have  construed  it  as  a  grant,  and  have  implied  a  right  to  go  upon 
the  land  for  the  purpose  of  cutting  and  carrying  away  the  trees*  But 
as  the  reservation  is  by  parol,  it  will  only  operate  as  a  license,  to  the 
same  extent  as  if  it  had  been  a  grant.  The  learned  Judge  was  there- 
fore correct  in  telling  the  jury  that  this  was  evidence  of  leave  and 
license,  and  that  it  was  competent  for  them  to  find  that  issue  for  tha 
defendant. 

Parke,  B. — I  am  also  of  opinion  that  the  learned  Judge  was  right. 

•B.0.L.R.ToL4a; 
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This  stipulation  could  not  operate  aa  a  grant  or  an  easement,  because 
it  is  not  under  seal.  It  can  only  operate  as  a  license.  In  Liford's  case, 
11  Rep.  51  b,  it  was  resolved,  « that  when  the  lessor  excepted  the  trees^ 
and  afterwards  had  an  intention  to  sell  them,  the  law  gave  him  and  them 
who  would  buy  a  power,  as  incident  to  the  exception,  to  enter  and  show 
the  trees  to  those  who  would  have  them :  for,  without  sight,  none  would 
buy ;  and,  without  entry,  they  could  not  see  them."  So  that,  accord- 
ing to  the  authority  of  that  case,  wherever  trees  are  excepted  from  a 
demise,  there  is,  by  implication,  a  right  in  the  landlord  to  enter  the 
land,  and  cut  the  trees  at  all  reasonable  times.  If,  iiHleed,  he  leaved 
them  on  the  land  for  an  unreasonable  time,  he  does  more  than  the  law 
authorizes  him  to  do.    But  here  there  was  no  evidence  of  that. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

See  13 IL  A  W.  855,  note;  3  Aol  Leading  ceees,  3d  edition,  684. 
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neepese  for  breaking  and  entering  the  plaindiTs  dwelling-hooie,  and  seising  hie  goods.  Flea^ 
that  T.  recoTered  a  judgment  against  H.,  and  thereupon  issned  a  writ  of  fi.  fa.  directed  to  tba 
sheriff,  who  made  and  delivered  his  warrant  to  the  defendant,  a  bailil^  to  be  execated,  by 
rirtne  of  wbieh  writ  and  warrant  the  defendant,  as  bailiff^  seited  the  goods  of  H.  in  the  plain- 
tiff's dwelling-house.  Replication,  that,  although  T.  reoovered  judgment,  and  sued  out  saeb 
writ,  and  the  sheriff  made  and  deliTored  to  the  defendant  such  warrant  as  in  the  plea  men- 
tioned, neTcrtheless  de  injuria  absque  residue  oausss. — Issue  thereon : — Held,  that,  on  these 
pleadingSr  the  judgment,  writ,  and  warrant  being  admitted,  there  was,  in  the  absence  of  proof 
to  the  contrary,  evidence  that  the  defendant  entered  under  the  warrant 

Trbspass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
and  taking  his  goods. 

Plea  (inter  alia) : — That  before  the  said  time  when,  &c.,  one  Sir  C. 
Isham,  in  the  Court  of  Common  Pleas  at  Westminster,  by  the  considera- 
tion and  judgment  of  the  Court,  recovered  against  one  George  Hewitt 
a  debt  of  4522.  8$,  8(2.,  together  with  71.  6$.  2(2.,  which  in  and  by  the 
said  Court  was  then  and  there  adjudged  to  Sir  C.  Isham  for  his  damages, 
ke.  And  thereupon,  the  judgment  being  in  full  force,  and  the  debt  and 
damages  remaining  unpaid.  Sir  C.  Isham,  for  the  recovery  thereof,  after- 
wards and  before  the  said  time  when,  &c.,  sued  and  prosecuted  out  of 
the  Court  of  Common  Pleas  a  certain  writ  of  our  lady  the  Queen,  called 
a  fieri  facias,  directed  to  the  sheriff  of  Northamptonshire,  by  which  said 
writ  our  lady  the  Queen  commanded  the  said  sheriff!  that  of  the  goods 
and  chattels  of  the  said  George  Hewitt,  in  his,  the  sheriff's,  bailiwick, 
he  should  cause  to  be  made  the  said  debt,  &c.  [The  plea  then  set  out 
the  writ,  and  stated  the  endorsement. J  And  which  writ  so  endorsed 
was  then,  and  before  the  said,  time  when,  ftc,  delivered  to  W.  S.,  vrfaa 
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then  and  at  the  said  time  when,  bc.j  was  sheriff  of  Northamptonshire, 
to  be  executed  in  due  form  of  law.  And  thereupon  the  said  sheriff  of 
Northamptonshire,  afterwards  and  before  the  return  of  the  writ  of  fieri 
facias,  and  whilst  the  same  was  in  force,  and  before  the  said  time  when, 
&c.,  made  his  certain  warrant  in  writing,  under  his  hand  and  seal  of 
office,  directed  to  the  defendant,  who  then  and  until  and  at  and  after 
the  said  times  when,  &c.,  was  bailiff  of  the  said  sheriff,  and  thereby 
commanded  him,  &;c.  [setting  out  the  warrant] ;  which  said  warrant 
afterwards  and  before  the  return  of  the  said  writ,  and  before  the  said 
time  when,  &c.,  was  delivered  to  the  defendant,  so  then  being  such 
^Rtl  ^^^^^^'  ^^  ^^  executed  in  due  form  *of  law.  That  before  and  at 
-*  the  said  time  when,  &c.,  divers  goods  and  chattels  of  George 
Hewitt,  liable  to  be  taken  in  execution  in  that  behalf  under  the  said 
writ  and  warrant,  were  in  the  said  dwelling-house  in  which,  &c.  By 
virtue  of  which  said  writ  and  warrant,  the  defendant  did  then  as  such 
bailiff,  holding  the  said  warrant,  and  under  the  authority  of  the  same, 
whilst  the  said  writ  and  warrant  were  in  full  force,  &c.,  enter,  peacea- 
bly and  quietly,  into  the  dwelling-house  in  which,  &c.,  the  outer  door 
thereof  being  then  open,  in  order  to  seize  and  take,  and  did  then  seize 
and  take  in  execution,  the  goods  and  chattels  of  George  Hewitt,  the 
same  then  being  in  the  said  dwelling-house,  for  the  purpose  of  levying 
the  moneys  so  directed  to  be  levied  by  the  endorsement  on  the  said 
writ,  and  by  the  said  warrant  as  aforesaid ;  and  in  so  doing  the  defend- 
ant, so  being  such  bailiff,  did  then  necessarily  and  unavoidably  make  a 
little  noise  and  disturbance  in  the  said  dwelling-house,  &c.,  quae  sunt 
eadem.     Verification.   * 

Replication. — That  although  true  it  is  that  Sir  G.  Isham,  in  the  Court 
of  Common  Pleas  at  Westminster,  by  the  consideration  and  judgment 
of  the  Court,  recovered  against  George  Hewitt  the  debt  and  damages 
in  the  plea  mentioned,  and  that  Sir  C.  Isham  sued  and  prosecuted  out 
of  the  said  Court  such  writ  of  fieri  facias  as  in  the  plea  mentioned,  and 
directed  as  therein  mentioned,  and  that  the  writ  was  duly  endorsed,  and 
so  endorsed  was  delivered  to  the  sheriff  to  be  executed  as  in  the  plea 
mentioned,  and  that  the  sheriff  made  such  warrant  as  in  the  plea  men- 
tioned, and  delivered  the  said  warrant  to  the  defendant  in  manner  and 
form  as  the  defendant  in  his  said  plea  hath  alleged:  for  replication 
nevertheless  in  this  behalf,  the  plaintiff  saith,  that  the  defendant  at  the 
said  time  when,  &c.,  of  his  own  wrong,  and  without  the  residue  of  the 
cause  in  the  plea  alleged,  committed  the  trespasses  in  the  declaration 
mentioned ;  concluding  to  the  country — upon  which  issue  was  joined. 
*i^91  *^^  ^^^  trial,  before  Maulb,  J.,  at  the  last  Northamptonshire 
-*  Assizes,  it  appeared  that  George  Hewitt,  the  son  of  the  plaintiff, 
having  been  tenant  to  Sir  C.  Isham,  was  sued  by  him  for  rent,  and 
suffered  judgment  by  default.  A  writ  of  fieri  facias  issued  thereon, 
under  which  the  defendant,  who  was  bailiff  of  the  sheriff  of  Northamp- 
ton, took  in  execution  the  goods  of  George  Hewitt  in  the  house  of  the 
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plaintiff,  to  which  they  had  been  removed.  The  plaintiff  set  up  a  claim 
to  the  gooda  under  a  bill  of  sale  to  him  from  George  Hewitt,  and  brought 
the  present  action  on  account  of  their  seizure.  The  defence  was,  that 
the  bill  of  sale  was  fraudulent  and  void.  The  warrant  from  the  sheriff 
to  the  defendant  was  not  proved.  On  the  part  of  the  plaintiff,  it  was 
objected  that  the  defendant  ought  to  have  proved  the  warrant.  The 
learned  Judge  overruled  the  objection,  expressing  his  opinion  that  the 
delivery  of  the  warrant  to  the  defendant  was  admitted  by  the  pleadings. 
A  verdict  having  been  found  for  the  defendant, 

Humfrey  now  moved  for  a  new  trial  on  the  ground  of  misdirection. — » 
Carnaby  v.  Welby,  8  A.  &  E.  872,»  is  in  point.  There,  to  an  action  of 
trespass,  the  defendant  justified  under  a  writ  pf  fieri  facias,  and  a 
warrant  of  execution  delivered  to  him  as  bailiff  to  be  executed.  The 
plaintiff  replied  that,  although  the  writ  issued  and  the  warrant  was 
delivered  to  him  as  bailiff,  nevertheless  the  defendant,  of  his  own  wrong 
and  without  the  residue  of  the  cause  in  the  plea  alleged,  committed 
the  trespasses.  The  Judge  told  the  jury  that  on  the  pleadings  it  was 
admitted  that  the  goods  were  bon&  fide  taken  in  execution  under  the 
writ ;  but  the  Court  of  Queen's  Bench  held  that  to  be  a  misdirection. 
[Parke,  B. — Carnaby  v.  Welby  wholly  turned  on  the  ruling  of  the 
Judge  as  to  the  effect  of  the  replication.  Lord  Abinoer  was  wrong  in 
saying  that  the  pleadings  admitted  a  seizure  '^'under  the  writ  and  p,^Q<, 
warrant ;  but  my  Brothers  Patteson,  Williams,  and  Coleridqe  ^ 
agreed,  that,  on  the  admissions  on  those  pleadings,  there  was  ample 
evidence  to  connect  the  seizure  as  proved  with  the  warrant.  So  here, 
there  is  some  evidence  for  the  jury  that  the  defendant  acted  under  the 
warrant,  because  it  is  admitted  by  the  replication  that  he  had  a  warrant 
at  the  time  of  the  seizure.]  It  is  submitted  that  the  defendant  wa^ 
bound  to  prove  the  warrant.  Assuming  that  the  entry  and  seizure  had 
been  before  the  issuing  of  the  writ  and  making  of  the  warrant,  how 
could  the  defendant  have  pleaded  in  any  other  form  7  [Parke,  B. — It 
is  admitted  on  the  pleadings  that  the  writ  was  delivered  to  the  sheriff 
and  the  warrant  to  the  bailiff  before  the  committing  of  the  trespasses. 
The  defendant  objects  that  the  assignment  was  fraudulent ;  but  no  one 
has  a  right  to  say  that  the  goods  were  the  goods  of  the  execution  debtor 
except  the  execution  creditor.  The  defendant  must  show  that  he  is  in 
the  same  position  as  the  execution  creditor ;  that  is,  in  an  ordinary  case, 
by  proving  the  judgment,  the  delivery  of  the  writ  to  the  sheriff,  and  the 
warrant  thereon.  Here  that  is  unnecessary,  because  the  record  admits 
a  privity  between  the  defendant  and  the  execution  creditor.  Then, 
according  to  Lucas  v.  Nockells,  4  Bing.  729,^  10  Bing.  167,*  the  defend- 
ant must  show  that  the  entry  took  place  under  the  writ ;  and  in  the 
absence  of  any  evidence  to  the  contrary,  the  admissions  on  the  plead- 
ings are  evidence  to  connect  the  seizure  with  the  warrant.]     If  the 
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entry  under  the  warrant  is  a  traversable  fact,  who  would  be  bound  to 
prove  it  ?  [Aldbrson,  B.— In  Carnaby  v,  Welby  the  Court  say,  that 
a  good  answer  to  the  plaintiff's  case  might  have  been  submitted  to  the 
jury ;  and  that  Lord  AsiNaER  would  have  been  right,  if  he  had  told 
the  jury  that  the  delivery  of  the  writ  and  warrant  before  the  trespass 
was  some  evidence  that  the  bailiff  acted  under  them.] 

jjjj^,      *PoLLOCK,  C.  B. — ^There  will  be  no  rule,  and  for  the  reasons 
^J  assigned  in  the  course  of  the  argument. 

Parke,  B. — The  defendant  was  bound  to  show  that  he  was  clothed 
with  the  rights  of  an  execution  creditor,  and  that  he  meant  to  exercise 
those  rights  by  that  seizure.  I  think  the  fact  of  his  entering  the  pre- 
mises after  the  delivery  of  the  warrant  to  him  is,  in  the  absence  of  any 
proof  as  to  how  he  conducted  himself,  evidence  that  he  entered  under 
that  warrant.  If,  indeed,  the  plaintiff  had  shown  that  the  defendant 
conducted  himself  in  a  manner  contrary  to  what  a  bailiff  armed  with 
that  warrant  would  have  done,  as  for  instance  if  he  took  the  goods  and 
gave  them  to  some  third  person,  that  would  have  been  evidence  to  rebut 
the  presumption  of  the  seizure  having  taken  place  under  the  warrant. 
Therefore,  the  present  case  differs  from  Carnaby  v.  Welby,  which  pro- 
ceeded on  the  ground  that  Lord  Abikger  told  the  jury  that  a  seizure 
under  the  writ  was  admitted  by  the  pleadings.  There,  however,  the 
Court  of  Queen's  Bench  said,  that  the  delivery  of  the  writ  and  warrant 
to  the  defendant  before  the  trespass,  was  some  evidence  for  the  jury  of 
the  seizure  having  taken  place  under  the  writ. 

Alderson,  B. — ^I  am  of  the  same  opinion. 

Platt,  B. — The  defendant  justifies  under  a  writ  and  warrant  of  exe- 
cution delivered  to  him  before  the  committing  of  the  trespasses,  and  an 
entry  under  such  writ  and  warrant.  To  that  the  plaintiff  replies,  admit* 
ting  the  existence  of  the  writ  and  warrant,  but  alleging  that  the  defend- 
ant of  his  own  wrong,  and  without  the  residue  of  the  cause,  committed 
the  trespasses ;  that  is,  although  he  held  the  warrant,  he  was  not  justified 
in  entering  under  that  warrant.  In  the  absence  of  proof  to  the  con- 
trary, I  think  that  the  admissions  on  the  pleadings  were  some  evidence 
of  Us  having  entered  under  the  warrant. 

Bule  refused. 
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The  55  Geo.  8,  e.  elxzzuL,  authorises  eertain  Harboar  Commissioners  to  charge  a  sum  not  '*  ez- 
eeeding  1<2.  for  eveiy  ton  or  less  quantity  than  a  ton,  and  for  every  paoliage  and  parcel  of 
goods,  wares,  merehandise,  Ao.,  exported  or  imported  orer  the  bars  of  certain  rirers."  Tin 
platee  were  exported,  paeked  in  wooden  boxes  for  shipment,  and  snoh  boxes  formed  part  of 
and  composed  one  entire  qoanti^  or  shipment  in  one  vessel  (nnder  one  bill  of  lading),  and  to 
the  same  consignee,  and  at  an  uniform  rate  of  freight  on  all  the  tin  plates  so  shipped,  such 
freight  being  paid  on  the  quantity  of  tons  weight : — ^Held,  that  the  Commissioners  were  entitled 
to  charge  let.  per  package,  and  were  not  bound  to  charge  1(2.  per  ton  weights 

Debt  for  rates  and  duties  payable  by  the  defendants  to  certain  Har- 
bour Commissioners  under  a  local  Act  of  Parliament. — Pleas,  except  as 
to  42.  4«.,  never  indebted,  and  payment  of  that  sum  into  Court. 

The  following  case  was  by  a  Judge's  order  stated  for  the  opinion  of 
this  Court : 

The  plaintiff  is  the  clerk  to  the  Commissioners  under  an  Act  of  Par- 
liament for  the  improvement  of  the  rivers  Bury,  Loughor,  and  Lliedi, 
in  Carmarthenshire  and  Glamorganshire,  and  under  another  Act  for  the 
improvement  of  the  said  rivers  and  harbours  of  Llanelly.  The  port  of 
Llanelly  was  constructed  under  the  first  Act,  and  is  maintained  by  the 
Commissioners  under  the  powers  of  both  Acts.  In  pursuance  of  the 
provisions  of  those  Acts,  the  Commissioners  directed  certain  rates  to  be 
levied  upon  ships  and  goods,  and  affixed  the  following  table  of  such  rates 
in  a  conspicuous  place  in  the  harbour. 

<<  Rates  on  Shipping. — ^For  any  ship  or  other  vessel  entering  into  the 
rivers  Bury,  Loughor,  and  Lliedi,  or  other  of  them,  from  and  over  the 
bar  of  Bury,  \d.  per  ton  register.  ' 

<<  Kates  on  Goods. — For  every  ton,  or  less  quantity  than  a  ton, 
imported  or  exported  over  the  bars  of  the  said  rivers  Bury  and  Loughor, 
the  sum  of  1(2.  per  ton.  For  every  package  and  parcel  of  goods,  wares, 
merchandise,  and  other  articles  whatsoever,  imported  or  exported,  the 
3um  of  Id.  each.'* 

A  portion  of  the  trade  of  the  port  of  Llanelly  consists  of  the  import- 
ing of  iron  and  tin,  and  the  exportation  thereof  in  the  form  of  tin  plates, 
which  are  the  manufacture  of  raw  iron  into  plates  of  iron,  and  then 
covered  with  tin.  When  the  tin  and  iron  have  been  manufactured  into 
tin  plates,  they  are  packed  in  wooden  cases  or  boxes  for  shipment, 
*and  such  boxes  are  exported,  usually  to  the  extent  of  many  tons  ^^^^ 
in  the  same  vessel.  The  boxes  vary  in  weight  from  1  cwt.  to  2  cwt.  ^ 
From  the  time  of  passing  the  first  Act  to  the  end  of  the  year  1849,  it 
is  admitted  that  sheet  copper,  packed  in  parcels  between  two  wooden 
planks  screwed  together,  and  each  package  weighing  about  10  cwt.,  has 
been  exported  from  Llanelly  in  cargoes  in  large  quantities  for  above 
twenty  years,  paying  harbour  dues  by  the  ton.  Tin  plates  were  first 
exported  from  Llanelly  in  August,  1848,  and  were  charged  harbour 
does  by  the.ton^  the  i^Mne.as  sheet  copper^  up  to  December,  1849; 
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but  such  merchandise  as  cases  of  hats,  bales  of  goods,  cotton,  general 
shop  goods,  &c.  (if  in  small  quantities),  have  always  been  considered  as 
packages  or  parcels  liable  to  be  charged  at  Id.  each,  under  the  23d  sec- 
tion of  the  Harbour  Act,  even  though  a  number  of  such  packages  were 
imported  in  the  same  yessel. 

In  January,  1850,  the  Harbour  Commissioners  determined  that  they 
were  entitled  to  charge  Id.  per  box  on  boxes  of  tin  plates  and  sheet 
copper,  and  per  package  on  some  other  articles  that  had  previously  been 
charged  by  weight,  although  forming  part  of  a  large  shipment;  the 
Commissioners  insisted  that  such  boxes  and  packages  were  liable  as  such 
under  the  23d  section  of  the  Act.  The  several  boxes  of  tin  plates 
exported  by  th^  defendants  formed  part  of  and  composed  one  entire 
quantity  or  shipment  made  by  them  in  one  vessel  (and  generally  under 
one  bill  of  lading)  to  the  same  consignee,  and  at  an  uniform  rate  of 
freight  on  all  the  tin  plates  shipped  in  the  same  vessel  and  forming  part 
of  the  same  shipment ;  and  such  freight  was  charged  and  paid  upon  the 
quantity  of  tons  weight  of  such  tin  plates. 

The  defendants  admit  their  liability  to  pay  rates  upon  the  tin  plates 
at  the  rate  Of  Id.  per  ton,  and  the  sum  paid  into  Court  is  sufficient  to 
cover  that  amount.  The  Commissioners  however  contend  that  they  are 
entitled  to  charge  *ld.  per  box  for  each  box  of  tin  plates ;  and  if 
they  are  so  entitled,  the  sum  paid  into  Court  is  not  sufficient. 
The  tin  plates  are  sold  by  the  box,  packed  in  boxes  for  shipment ;  each 
box  contains  a  certain  number  of  plates,  which  are  of  an  ascertained 
weight  per  square  foot.  The  boxes  are  of  an  uniform  size,  the  plates 
also  vary  in  thickness  and  in  the  numbers  that  are  packed  in  each  box* 

The  question  for  the  opinion  of  the  Court  is,  whether  the  Commission- 
ers can  legally  claim  Id.  per  box  harbour  dues  on  the  tin  plates,  or 
whether  the  sum  must  be  charged  for  at  the  rate  of  Id.  per  ton.  If 
the  Court  should  think  the  Commissioners  can  claim  Id.  for  each  box, 
judgment  is  to  be  entered  up  against  the  defendants  for  the  sum  of 
192.  28.  lid. ;  but  if  the  Court  should  be  of  a  contrary  opinion,  judg* 
ment  is  to  be  entered  for  the  defendants. 

Watson  for  the  plaintiff. — The  defendants  are  liable  to  pay  id.  for 
each  box  of  tin  plates,  and  are  not  entitled  to  be  charged  for  several 
boxes  at  the  rate  of  Id.  per  ton.  The  question  depends  upon  the  con- 
struction of  the  23d  section  of  the  63  Geo.  3,  c.  clxxxiii.,  <<  For  the 
improvement  of  the  navigation  of  the  rivers  Bury,  Loughor,  and  Lliedi^ 
in  the  counties  of  Carmarthen  and  Glamorgan."  By  that  section  the 
Commissioners  are  authorized  to  demand  <<  for  every  ton  or  less  quantity 
than  a  ton,  and  for  every  package  and  parcel  of  goods,  wares,  merchan- 
disc,  and  other  articles,  commodities,  and  things  whatsoever,  exported 
or  imported  over  the  bar  of  the  said  rivers  Bury  and  Loughor,  such  sunt 
^f  money  as  the  said  Commissioners  shall  from  time  to  time  direct  and 
appoint,  not  exceeding  the  sum  of  one  penny  for  every  ton  or  less 
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quantity  than  a  ton,  and  for  ever  j  package  and  parcel  of  goods,  wares, 
merchandise,  and  other  articles,  commodities,  and  things,  exported  or 
imported  as  aforesaid."  The  true  meaning  of  that  section  is,  tha( 
where  goods  are  exported  or  imported  by  bulk,  the  charge  is  to  be  one 
penny  per  ton ;  but  where  they  are  *exported  or  imported  in  p^^^. 
packages  or  parcels,  the  charge  is  to  be  one  penny  per  package.     ^ 

The  Court  then  called  on 

Peacock  for  the  defendants. — ^Where  a  number  of  packages  contain- 
ing the  same  description  of  goods  are  consigned  to  one  person,  the 
consignee  is  not  .bound  to  pay  a  penny  for  each  package,  but  only  one 
penny  for  every  ton  weight.  [Parke,  B. — There  is  no  absurdity  in 
construing  the  statute  according  to  its  ordinary  grammatical  sense.  If 
all  the  parcels  had  been  packed  together  in  one  case,  the  defendants 
might,  possibly,  have  escaped  paying  for  each  package ;  or  if  the  tin 
plate  had  been  sent  loose,  it  would  have  been  chargeable  by  weight,  for 
it  would  have  been  neither  packages  nor  parcels.  The  meaning  of  the 
statute  is,  that  where  goods  are  shipped  in  bulk,  they  are  to  be  paid  for 
at  the  rate  of  one  penny  per  ton ;  but  where  they  are  shipped  in  par- 
cels, they  are  to  be  paid  for  by  the  parcel.]  For  nearly  twenty  years 
a  practice  has  prevailed  of  charging  for  these  packages  at  the  rate  of 
one  penny  per  ton. — He  referred  to  Parker  v.  The  Great  Western 
Bailway  Company,  7  M.  &  G.  253.* 

Pollock,  C.  B. — There  must  be  judgment  for  the  plaintiff.  A  per- 
son who  for  the  first  time  is  about  to  export  or  import  goods,  would 
naturally  look  to  the  Act  of  Parliament  for  information  as  to  what 
charges  he  is  liable  to  pay ;  and  it  is  immaterial  that  for  twenty  years 
other  persons  have  paid  on  a  different  footing.  I  cannot  understand 
how  a  contemporaneous  exposition  of  an  Act  passed  in  the  55  Geo.  8, 
can  govern  the  present  case.  There  is  no  doubt  upon  the  plain  mean«^ 
ing  of  the  words  of  the  statute,  and  their  literal  construction  leads  to 
ito  absurdity. 

*Park£,  B. — I  am  of  the  same  opinion,  and  for  the  reasons  p,^oQ 
already  given.  L 

Aldekson,  B.,  and  Platt,  B.,  concurred* 

Judgment  for  the  plaintiff, 

»fi^  a  L.B.TOL  49. 
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Dob  d.  Dizib  v.  Davies.    Nov.  25. 

An  indontare  of  mortgage,  after  the  luaal  power  of  sale  by  public  aaetion  or  private  eontraot  in 
the  event  of  the  non-payment  of  the  mortgage-money,  contained  a  proriao  and  covenant  bj 
the  mortgagee  that  no  sale,  or  pnblio  notice  or  advertisement  for  any  sale,  sboald  be  made  or 
given,  nor  any  means  be  taken  for  obtaining  possessioD,  until  the  expiration  of  twelve  calendar 
months  after  notice  in  writing  of  snch  intenUon  should  have  been  given  to  the  mortgagor.  It 
also  contained  a  covenant  by  the  mortgagee  for  qniet  eigoyment  by  the  mortgagor,  as  tenant  at 
will  to  the  mortgagee,  on  the  payment  of  a  certain  yearly  rent  by  two  eqnal  half-yearly  pay- 
ments, bat  no  livery  of  seisin  was  made  to  the  mortgagor : — Held,  that,  under  this  deed,  the 
mortgagor  was  tenant  at  will  only  to  the  mortgagee,  and  no  tenancy  from  year  to  year  wa< 
thereby  created. 

Ejectment  by  the  plaintiff  as  assignee  of  Tomer,  a  mortgagee, 
against  the  defendant  the  mortgagor. 

At  the  trial,  before  Williams,  J.,  at  the  last  Glamorganshire  Spring 
Assizes,  it  appeared  that  the  premises,  to  obtain  possession  of  which 
the  present  action  had  been  brought,  had  been  mortgaged  in  fee  by  the 
defendant  to  one  John  Turner,  as  a  security  for  the  sum  of  llOOZ.,  by 
a  deed,  dated  the  9th  of  February,  1888 ;  and  that  this  mortgage  h^id 
afterwards  been  assigned,  subject  only  to  the  equity  of  redemption,  by 
Turner  to  the  lessor  of  the  plaintiff  by  a  deed  to  which  the  mortgagee 
was  a  party.  The  day  of  redemption  stated  in  the  mortgage  deed  was 
the  9th  of  February,  1839 ;  and  the  deed  contained  the  usual  power  of 
sale  by  public  auction  or  private  contract  in  default  of  the  payment  of 
the  sum  secured,  subject  to  the  following  proviso :  <<  Provided  always, 
nevertheless,  and  it  is  hereby  declared  and  agreed,  and  he  the  said 
John  Turner  doth  hereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  to  and  with  the  said  David  Davies 
(the  defendant),  his  heirs,  executors,  administrators,  and  assigns,  that 
no  sale  or  public  notice,  or  advertisement  of  or  for  any  sale  of  the  said 
premises  or  any  part  thereof,  shall  be  made  or  given  by  the  said  John 
*Qni  ^'^^^'^^^y  ^^^  heirs,  executors,  administrators,  or  assigns,  nor  any 
^  means  by  him  or  them  be  taken  for  obtaining  possession  of  the 
same  premises  or  any  part  thereof,  until  the  expiration  of  twelve  calendar 
months  after  notice  in  writing  of  his  or  their  intention  to  sell  or  obtain 
possession  thereof  shall  have  been  given  to  the  said  David  Davies,  his 
heirs  or  assigns,  or  left  at  his  or  their  last  or  usual  place  of  abode.'* 
The  mortgage  deed  also  contained  the  following  covenant : — «  And  the 
said  John  Turner  doth  hereby  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  grant,  and  agree  with  and  to  the  said 
David  Davies,  his  executors,  administrators,  and  assigns,  that  he  the 
said  David  Davies,  his  executors,  administrators,  and  assigns,  shall  and 
may  peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy 
the  said  messuages  or  tenements,  lands,  and  hereditaments,  with  the 
appurtenances,  as  tenant  or  tenants  thereof  at  will  to  the  said  John 
Turner,  his  executors,  administrators,  and  assigns,  he  the  said  David 
Davies,  his  executors,  administrators,  and  assigns,  yielding  and  paying 
for  the  same  to  the  said  John  Turner,  his  executors,  administrators,  and 
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Msignfi,  yearly  and  every  year,  the  clear  annnal  sum  of  55Z.,  by  two 
even  and  equal  half-yearly  payments  in  the  year,  and  on  such  days  and 
times  as  is  hereinafter  mentioned,  for  and  in  lieu,  satisfaction,  and  dis- 
charge of  the  like  annual  sum  of  552.,  as  and  for  the  yearly  interest  of 
the  said  sum  of  11002.,  the  first  payment  thereof  to  begin  and  be  made 
on  the  9th  of  August  next  ensuing  the  date  of  these  presents." 

No  livery  of  seisin  was  made  to  the  mortgagor,  nor  any  notice  given 
to  him  to  determine  his  tenancy*  It  was  thereupon  contended  on  the 
part  of  the  defendant,  that,  under  the  circumstances,  the  mortgagor 
was  not  a  mere  tenant  at  will  to  the  mortgagee,  but  that  under  the  deed 
he  was  tenant  from  year  to  year,  determinable  only  by  twelve  montha' 
notice.  The  learned  Judge,  however,  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  *leave  to  the  defendant  to  move  to  set  ^^q^ 
that  verdict  aside,  and  to  enter  a  verdict  for  him.  ^ 

In  the  present  term  (Nov.  18), 

Daviton  and  Bawen  showed  cause. — Under  the  mortgage  deed  in 
question,  the  defendant  was  a  mere  tenant  at  will.  The  first  clause 
does  not  operate  as  a  re-demise  of  the  premises  for  any  term  certain, 
and  the  second  clause  treats  Turner  and  his  assignee  expressly  as  mere 
tenants  at  will.  Such  being  the  effect  of  the  deed,  the  tenancy  at  will 
was  determined  by  the  assignment,  to  which  the  tenant  was  himself  a 
party. 

Qrove  in  support  of  the  rule. — The  language  of  the  second  clause  in 
the  deed,  which  has  been  principally  relied  upon,  does  not  create  a 
tenancy  at  will.  The  deed  creates  either  a  tenancy  from  year  to  year, 
or  a  tenancy  determinable  by  a  twelve  months'  notice.  The  intention 
of  the  parties,  to  be  gathered  from  the  whole  instrument,  is  not  incon- 
sistent with  such  a  tenancy.  The  reservation  of  a  yearly  rent  is  i^ 
favour  of  this  position:  Richardson  r.  Langridge,  4  Taunt.  128. 
[Parke,  B. — The  reservation  of  a  yearly  rent  is  not  inconsistent  with 
a  tenancy  at  will :  Go.  Litt.  556 ;  and  in  Walker  v.  Giles,  6  C.  B.  662,* 
it  was  held,  that  a  clause  in  a  mortgage,  that  the  mortgagors  should 
become  tenants  to  the  mortgagees  of  the  demised  premises  during  their 
will  at  a  yearly  rent,  was  held  not  to  create  a  yearly  tenancy.]  That 
decision  proceeded  on  the  ground  that  such  a  tenancy  was  inconsistent 
with  the  obvious  intention  of  the  parties,  as  it  appeared  upon  the  faco 
of  the  instrument.  So  here  the  expression  « tenant  at  will"  is  incon- 
sistent with  the  intention  of  these  parties.  No  such  rule  of  law  exists 
as  to  preclude  parties  from  creating  tenancies  of  this  description.  In 
Kemp  V.  Derrett,  3  Camp.  510,  Lord  Ellenborouoh,  '^C.  J.,  held,  ^^^^ 
that  an  agreement,  by  which  a  tenant  is  always  to  be  subject  to  *-  '^ 
quit  at  three  months'  notice,  is  a  quarterly  tenancy  determinable  on  a 
three  months*  notice  to  quit,  expiring  on  the  same  day  that  it  commenced 
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or  any  other  day.     This  deed  therefore  created  a  tenancy  which  was  td 
be  determinable  only  on  a  twelve  months*  notice  to  quit  being  given.    > 

Cur,  adv.  viQt. 

\ 

Pollock,  C.  B.,  now  said, — ^In  this  case  we  are  of  opinion  that  the 

rule  which  has  been  granted  to  enter  a  verdict  for  the  defendant  ought 
to  be  discharged. 

The  question  turns  on  what  sort  of  interest  the  lessor  of  the  plaintiff 
liad  in  the  premises  in  question  by  reason  of  the  indenture  of  the  9th 
of  February,  1888.  That  was  an  indenture  of  mortgage,  containing 
certain  provisoes,  and  it  was  contended  that  it  created  in  the  defendant 
an  interest  that  could  not  be  put  an  end  to  without  a  notice  to  quit. 
Now  the  judgment  of  the  Court  must  depend  upon  the  construction  to 
be  put  on  two  clauses  in  that  indenture.  The  first  is  as  follows : — [His 
Lordship,  after  stating  it,  proceeded.]  The  mortgagor,  therefore,  under 
this  clause  holds  at  the  will  of  the  mortgagee,  but  is  not  thereby  ren- 
dered tenant  at  will  to  him ;  for,  in  order  to  constitute  that  relation, 
the  tenancy  must  be  determinable  at  the  will  of  either  party.  The  un*- 
certain  nature  of  the  mortgagor's  interest  here  would  rather  show  that 
he  was  tenant  for  life,  if  anything ;  but  as  there  was  no  livery  of  seisin^ 
that  cannot  be ;  and  that  clause  certainly  does  not  create  any  certain 
or  definite  term  in  the  mortgagor. . 

The  other  clause  is  as  follows : — [His  Lordship  stated  it  and  pro- 
ceeded.]  Now  this  does  not  introduce  any  inconsistency,  as  there  can 
be  no  doubt  that  a  tenancy  at  will  may  be  coupled  with  a  yearly  rent. 
It  follows,  therefore,  that  the  interest  of  the  defendant  in  this  case  was 
neither  an  estate  for  life  nor  an  estate  for  years,  but  a  tenancy  at 
'^QQ-i  '''will ;  and  that  will  having  been  determined  by  the  assignment, 
^  to  which  the  mortgagor  was  himself  a  party,  this  ejectment  was 
well  brought.  The  verdict  is  therefore  right,  and  this  rule  must  be 
discharged. 

Rule  discharged. 


A  lease  at  the  will  of  the  legsor,  is  primd  fa-  Jaokson  «.  Bryan,  I  Johnson,  323 ;  but  this  con* 

He  also  at  the  will  of  the  lessee.  struolion  will  yield  to   the  Intention   of  tfad 

Tenancies  for  an  indeterminate  period  are  parties;  Hamphries  v. Hamphries,  3  Iredell, S03| 

eonstrued  primd  /aeie  in  modem  times,  as  and  when  their  intention  is  to  create  a  mere 

tenancies  from  year  to  year,  when  there  is  a  lease  at  will,  effect  will  be  given  to  it,  notwith 

reservation  of  an  annual  rent,  and  even  when  standing  the  reservation  of  an  annal  rent « 

there  is  not ;  Parker  v.  WallLer,  3  Wilson,  26 ;  Btedman  v.  M'Intosh,  4  IredeU,  291. 
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Parrott  and  Another,  Assignees  of  Love,  an  Insolvent,  v.  Ander- 
son.   Nw.  15. 

A  tenant  being  indebted  to  hia  landlord  for  rent,  the  agent  of  the  landlord  reoeiyed  from  the 
tenant  a  bill  of  exchange  for  the  amonnty  which  he  endorsed  to  a  third  person,  and  afterwarde 
paid  the  rent  to  the  landlord,  giving  credit  for  it  in  his  accounts  as  if  the  tenant  had  pud 
money.  The  landlord  having  distrained  for  the  rent: — Held,  that  it  was  a  qnesUon  for  the 
jury,  whether  the  transaction  amoonted  to  a  discount  of  the  bill  by  the  agent  for  the  tenant, 
or  a  mere  advance  of  the  rent  by  the  agent  to  the  landlord,  in  which  latter  case  he  was  entitled 
to  distrain. 

Case  for  an  excessive  distress, — ^Plea,  not  guilty. 

At  the  trial,  before  Maule,  J.,  at  the  Northamptonshire  Summer 
Assizes,  it  appeared  that  the  insolvent  Love  was  tenant  to  the  defend- 
ant of  a  farm,  of  which  the  latter  was  mortgagee ;  and  that,  in  July, 
1850,  Love  was  indebted  to  the  defendant  in  the  sum  of  1462.  for  rent 
due  on  the  preceding  Lady-day.  In  August,  1850,  a  receiver  of  the 
rents  having  been  appointed  for  the  estate,  his  agent,  one  Faux,  took 
from  Love,  on  account  of  the  rent  so  due,  a  bill  of  exchange  at  four 
months'  date,  for  1462.  Faux  endorsed  the  bill  over  to  a  banker,  who 
debited  him  with  the  amount ;  and  he  subsequently  paid  to  the  receiver 
1462.,  giving  credit  for  it  in  his  accounts,  as  if  the  money  had  been 
actually  paid  to  him  by  Love.  The  bill  of  exchange  was  dishonoured ; 
and  Love  having  taken  the  benefit  of  the  Insolvent  Act,  the  defendant, 
in  June,  1851,  distrained  his  goods  for  rent,  including  the  1462.,  where« 
upon  the  assignees  brought  the  present  action.  The  learned  Judge 
having  expressed  an  opinion  that  the  plaintifis  were  not  entitled  to 
recover,  it  was  arranged  that  they  should  be  nonsuited,  leave  being 
reserved  to  them  to  enter  a  verdict  for  802.,  if,  upon  the  facts  of  the  case, 
the  learned  Judge  ought  to  have  directed  a  verdict  for  them. 

Humfrey  moved  accordingly  (Nov.  7th). — The  defendant  *had  p^g . 
no  right  to  distrain,  for  he  had  been  paid  the  rent  by  his  agent.  ^ 
The  latter  could  not  recover  back  the  money  from  the  defendant,  con- 
sequently his  claim  was  satisfied.  [Pollock,  C.  B. — The  tenant  cannot 
take  advantage  of  such  a  payment.  Suppose  the  steward  of  a  land- 
holder took  bills  of  exchange  for  rent,  and  then  remitted  the  amount  to 
the  landholder,  might  he  not  distrain  if  the  bills  were  dishonoured  ? 
Alderson,  B. — If  the  defendant  himself  had  received  the  bill  of  ex- 
change, and  it  was  afterwards  dishonoured,  could  not  he  have  distrained  ?] 
In  that  case  there  would  be  no  payment  of  the  rent.  [Parke,  B. — Is 
not  the  defendant  liable  to  refund,  on  the  ground  that  the  money  was 
paid  by  the  agent  under  a  mistake  of  fact  ?]  The  transaction  amounts 
to  a  payment  by  the  defendant  with  money  lent  him  by  the  agent 
[Pollock,  C.  B. — Suppose  the  agent  had  sent  the  money  to  the  defend 
ant  without  taking  any  bill  from  the  tenant,  would  that  have  made  any 
difiierence  ?  Parke,  B. — It  is  a  question  of  fact  whether  this  payment 
by  the  agent  was  a  loan  to  the  tenant,  or  whether  the  money  was  ad* 
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vanced  by  the  agent  to  the  landlord.  A  similar  point  arose  in  a  case 
of  Griffiths  v.  Chichester,  post,  p.  95.]  The  tenant's  liability  has  been 
altered  by  the  endorsement  of  the  bill.  He  is  now  liable  to  two  different 
persons  in  respect  of  the  same  debt.  [Parke,  B. — Davis  v,  Gyde,  2 
A.  &  E.  628,*  is  an  authority  to  show  that  the  receipt  of  a  bill  of  ex- 
change for  rent  does  not  of  itself  suspend  the  right  of  distress.  The 
principle  acted  on  in  the  case  of  Skyring  v.  Greenwood,  4  B.  &  C.  281,^ 
applies  here.] 

Pollock,  C.  B. — ^We  will  consult  my  Brother  Maule  on  the  subject. 

Parke,  B. — If  the  transaction  amounted  to  a  discount  of  the  bill  by 
Mt{r\  ^^^  ftgent  for  the  tenant,  then  the  rent  was  *paid ;  but  if  it  was 
^  only  an  advance  of  the  rent  by  the  agent  to  the  landlord,  then  he 
was  entitled  to  distrain. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  this  case  there  will  be  no  rule.  The 
judgment  of  the  Court  was  suspended  with  a  view  to  consult  my  Bro« 
ther  Maulb,  who  tried  the  cause ;  and  he  reports  that  he  was  requested' 
to  leave  the  matter  to  the  jury  only  if  he  could  tell  them  that 
they  must  find  a  verdict  for  the  plaintiff.  In  the  course  of  the  argu- 
ment, a  case  of  Griffiths  v.  Chichester  was  referred  to,  in  which  a  simi* 
lar  point  arose  and  was  decided  by  this  Court.  The  merits,  therefore^ 
in  point  of  law,  are  clearly  with  the  verdict  of  the  jury  and  the  direc- 
tion of  the  Judge ;  but  if  anything  turns  upon  the  view  which  the 
learned  Jadge  took,  he  reports  to  us  that  he  acted  as  he  was  requested 
to  do ;  and  consequently  we  are  satisfied  with  the  verdict. 

Rule  refused. (a) 

»  E.  0.  L.  R.  YoL  29.  ^  Id.  10. 

(a)  Obiffithb  V,  Chichbstsb. 

This  was  an  aotioo  of  treapasB  for  breaking  and  entering  the  plaintiif's  eloae,  and  seising  h\» 
crops.  The  defendant  pleaded  (inter  alia)  that  the  plaintiff  was  tenant  to  the  defendant  of  the 
dose  in  qaestion,  at  the  yearly  rent  of  110^,  payable  on  the  24th  of  June  and  the  24tb  of  De« 
eember;  and  thaty  on  the  24th  of  December,  1848,  the  sam  of  llOL  was  due  for  one  year's  renty 
wherefore  the  defendant  took  the  crops  as  a  distress.  Replication,  that  the  plaintiff  was  paid 
the  sum  of  110/.  after  the  rent  became  due,  and  before  the  time  of  the  distress. — Issue  thereon. 

At  the  trial,  before  Williamb,  J.,  at  the  Worcestershire  Summer  Assises,  1850,  it  appeared 
that  the  plaintiff  had  mortgaged  a  farm  to  the  defendant,  as  a  security  for  the  sum  of  24002. 
The  mortgage  deed,  after  reciting  that  the  plaintiff  had  attorned  and  became  tenant  to  the  de> 
fendant  of  the  premises  in  question,  at  the  yearly  rent  of  1102.,  contained  a  demise  of  th« 
premises  to  the  plaintiff  at  the  above  rent,  payable  on  the  24th  of  June  and  24th  of  December. 
There  was  a  covenant  by  the  plaintiff  to  pay  interest  at  the  rate  of  4^  per  cent  *'  on  the  days 
and  times  and  in  manner  thereinafter  mentioned ;"  and  then  followed  a  covenant  by  the  plaintiff 
to  pay  the  rent  on  the  *24th  of  June  and  24th  of  December.  The  first  half  year's  rent^ 
*961  ^^^  0°  ^b®  ^^^  ^^  June,  1848,  was  paid  to  the  defendant  on  the  4th  of  July  by  Messrs. 
Uis^gins  A  Chamberlain,  who  acted  as  solicitors  for  both  plaintiff  and  defendant.  The  half 
year's  interest,  due  on  the  24tb  of  December,  1848,  was  also  paid  by  Messrs.  Higgins  A  Chamberlain^ 
on  the  2l8t  of  February,  1849.  Those  payments  were  made  without  any  previous  authority  from  or 
subsequent  ratification  by  the  plaintiff.  On  the  29th  of  March,  1849,  the  defendant  distrained 
the  plaintiff's  goods  for  the  1102.  so  paid.  The  learned  Judge  left  it  (o  the  jury  to  say,  whether 
the  payment  made  by  Mescn.  Higgins  A  Chamberlain  was  a  payment  on  behalf  of  the  plaintiff 
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or  Ml  adTUioe  In  the  ooiine  of  bnniieflg  to  the  dofendaaty  at  the  same  time  telling  them,  that  if 
they  believed  that  the  interest  had  been  paid,  the  rent  had  been  paid.  The  jnry  found  a  verdiot 
for  the  plaintiff  damages  102. ;  and  leave  was  reserved  for  the  defendant  to  move  to  enter  a  ver- 
dict for  him. 

WhauU^f  moved  aeoordingly,  and  also  for  a  new  trial,  on  the  ground  of  misdirection  (Novem^ 
ber  4th,  1850). — First,  the  payment  of  interest  by  Messrs.  Higgins  A  Chamberlain,  having  been 
made  without  any  authority,  did  not  in  point  of  law  discharge  the  debt  Secondly,  the  mortgage 
deed  does  not  upon  the  faoe  of  it  identify  the  rent  with  the  interest  Under  suoh  a  form  of 
deed,  the  plaintiff  is  liable  at  law  for  both  interest  and  rent»  though  the  defendant  would  be 
bound  to  account  in  equity.  If  the  defendant  had  brought  an  action  of  covenant  for  the  rent  it 
would  have  been  no  answer  to  say,  that  the  interest  had  been  paid.  [Parkb,  B. — The  language 
of  the  covenant  is,  that  the  plaindff  will  pay  interest ''  in  manner  hereinafter  mentioned,"  that 
is,  by  way  of  rent  The  only  question  was,  whether  the  payment  was  made  on  behalf  of  the 
plaintiff,  or  by  way  of  advance  to  the  defendant;  and  that  question  was  properly  left  to  the  jury.] 

Peb  Cdbiam.  (a) — There  will  be  no  role. 

Rule  reftised. 

(a)  Pollock,  C.  B.,  Pabkb,  B.,  Aldbbsov,  B. 
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The  Attorkbt-Gbnbral  t^.  Bradburt  k  Evans.    Dec.  1. 

A  publication  containing  public  news,  printed  and  published  in  the  United  Kingdom,  for  salOf 
for  less  thsm  M.,  exceeding  one  sheet  and  not  exceeding  two  sheets  of  paper  of  the  dimensions 
of  twenty-one  inches  in  length  and  seventeen  inches  in  breadth  (in  whatever  way  or  form 
divided  into  leaves,  or  in  whatever  way  printed),  and  published  periodically  in  perls  or  num- 
bers, at  intervals  exceeding  twenty- six  days,  is  not  liable  to  stamp  duty  under  the  6  A  7  WiU. 
4,  c  76,  Sehed.  (A.) — Per  Pollock,  C.  B.,  Platt,  B.,  Martin,  B.  ;  dissentiente  Parkr,  B. 

This  was  an  information  filed  bj  the  Attorney-General  against  the 
defendants,  to  recover  penalties  from  them  in  respect  of  an  unstamped 
newspaper  printed  by  them,  as  set  forth  in  the  information,  and  also  to 
recover  stamp  duties  in  respect  of  the  same.  The  information  con- 
tained counts  for  penalties  of  20Z.  each  under  the  6  &  7  Will.  4,  c.  76, 
and  counts  for  duties  and  on  an  account  stated.  The  defendants  hav- 
ing pleaded  nil  debent  to  the  information,  and  issue  having  been  joined 
thereon,  by  consent  of  the  Attorney-General  and  the  defendants,  and 
by  order  of  Parke,  B.,  the  following  case,  of  which  the  information 
was  to  form  a  part,  was  stated  for  the  opinion  of  this  Court : — 

The  alleged  newspaper  in  the  said  information  mentioned  is  a  paper 
containing,  amongst  other  things,  public  news,  intelligence,  and  occur- 
rences, and  called  "The  Household  Narrative  of  Current  Events*'  (of 
which  a  copy  annexed  forms  a  part  of  the  case).  The  defendants  know- 
ingly and  wilfully  printed,  and  caused  to  be  printed,  the  said  alleged 
newspaper  on  paper  not  duly  stamped,  if  any  stamp  was  required.  The 
said  paper  was  so  printed,  and  caused  to  be  printed,  for  the  purpose  of 
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being  dispersed  and  made  public  by  sale  in  the  ordinary  way  to  any 
person  desirous  of  purchasing  it,  and  was  so  printed  for  sale  in  the 
ordinary  way.  The  said  paper  was  published  periodically,  at  intervals 
exceeding  twenty-six  days  between  the  publication  of  every  two  num- 
bers, and  did  not  exceed  two  sheets  of  the  dimensions  specified  in  the 
Schedule  (A.)  to  the  6  &  7  Will.  4,  c.  76,  and  was  published  for  sale 
*QQl  ^^^  *  ^^^^  *sum  than  sixpence,  exclusive  of  the  duty  (if  any)  by 
-^  the  said  Act  imposed  thereon. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  paper  so 
printed  and  published  is  a  newspaper  chargeable  witb  the  duties  imposed 
by  the  6  &  7  Will.  4,  c,  76.  If  the  Court  should  be  of  opinion  that 
thp  said  paper  was  a  newspaper  chargeable  with  the  said  duties,  then 
judgment  was  to  be  entered  for  the  Crown  upon  all  or  any  of  the  counts 
of  the  said  information,  and  for  such  sums  as  the  Court  should  think 
fit.  But  if  the  Court  should  be  of  the  contrary  opinion,  a  nolle  pro- 
sequi was  to  be  entered. 

The  points  for  argument  on  the  part  of  the  Crown  were  as  follows : 
— That  the  paper  in  question,  being  a  paper  containing  public  news, 
intelligence,  and  occurrences,  printed  in  Great  Britain  to  be  dispersed 
and  made  public,  is  a  newspaper  within  the  6  &  7  Will.  4,  c.  76,  charge- 
able with  the  duties  imposed  by  that  Act. 

The  defendants*  points  for  argument  were : — That  «  The  Household 
Narrative**  falls  only  within  the  third  description  of  papers  in  the  Sche- 
dule to  the  6  &  7  Will.  4,  c.  76,  as  being  a  periodical  published  for  sale; 
and  that  being  published  in  parts  or  numbers,  at  intervals  of  twenty- 
six  days  between  the  publication  of  any  two  numbers,  it  is  therefore 
not  subject  to  stamp-duty ;  that  the  third  description  in  the  Schedule 
is  that  which  alone  applies  to  and  governs  the  imposition  of  duty  upon 
periodicals  published  for  sale ;  and  that  periodicals  published  for  sale 
in  parts  or  numbers,  if  not  within  the  third  description  in  the  Schedule, 
are  not  chargeable.  That  if  the  first  description  of  papers  in  the  Sche- 
dule were  to  apply  to  such  papers  containing  public  news,  intelligence, 
or  occurrences,  as  are  printed  for  sale  and  published  periodically  (com- 
monly called  periodicals),  the  third  description  (introduced  by  the  words 
<<And  also**)  would,  so  far  as  relates  to  such  periodicals,  be  insensible; 
that  the  third  description,  by  expressly  stating  papers  of  a  particular 
class  having  certain  specified  intervals  of  publication,  dimensions,  and 
*QQ1  *P''*^®»  ^^  ^®  chargeable  with  the  duty,  does,  by  necessary  infer- 

-*  ence,  show  the  intention  of  the  legislature,  that  only  the  papers 
of  that  class  which  have  such  intervals  of  publication,  dimensions,  and 
pTicQ  shall  be  so  chargeable. 

The  case  was  argued  in  last  Easter  Term  (May  7)  by 

The  Attamet/'O-eneral  (Orompton  with  him)  for  the  Crown. — The 
question  turns  upon  the  true  construction  of  the  6  &  7  Will.  4,  c.  76| 
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Schedule  (A).(a)  It  must  be  admitted  by  the  defendants,  that  the  pnb* 
lication  in  "^question,  which  is  a  record  of  the  events  of  the  past  r^-i  a/v 
month  down  to  the  yer j  daj  on  which  the  work  appears,  is  a  '- 
publication  containing  "news,  inteUigence,  or  occurrences,  to  be  dis- 
persed, or  made  public,"  within  the  first  clause  of  the  Schedule;  but 
the  defendants  will  contend,  that  the  first  clause  is  controlled  by  the 
third  contained  in  the  Schedule,  and  consequently,  that  as  this  publican 
tion  is  not  published  within  the  periods  prescribed  by  the  third  clause, 
the  publication  is  exempt  from  dnty.  But  such  a  construction  of  the 
Schedule  would  in  efiect  render  the  first  clause  unnecessary.  The 
Schedale,  in  truth,  contains  three  distinct  and  separate  clauses,  each  of 
which  has  reference  to  a  distinct  class  of  publications.  This  is  clear 
from  the  several  Acts  which  have  been  passed  from  time  to  time  upon 
this  subject.  The  first  Act  is  the  10  Anne,  c.  19,  the  101st  section  of 
which  imposed  a  duty  upon  newspapers ;  and  it  may  be  observed,  that 
under  this  Act  «  The  Spectator"  was  subjected  to  duty  as  a  pamphlet ; 
of  which  tax  a  grievous  complaint  is  to  be  found  in  the  445th  number 
of  that  periodical.(i)  This  statute  was  followed  by  the  SO  Geo.  2,  c* 
19;  18  Geo.  8,  c.  65;  16  Geo.  8,  c.  84;  29  Geo.  8,  c.  50;  84  Geo.  8, 
c.  72 ;  87  Geo.  8,  c.  90 ;  88  Geo.  8,  c.  78 ;  44  Geo.  8,  c.  98  (consoli- 
dating  the  stamp  duties) ;  and  the  55  Geo.  8,  c.  185.  All  the  foregoing 
statutes  adopt  the  same  language.  Then  came  the  60  Geo.  8  &  1  Geo. 
4,  c.  9,  which  was  the  first  Act  that  used  the  words  contained  in  the  8d 
clause  of  the  Schedule  under  consideration,  having  reference  to  stated 
intervals  of  publication.  The  1st  section  of  that  statute  was  passed 
with  a  view  to  impose  a  duty  upon  cheap  publications,  containing  com* 
ments  upon  the  current  events  of  the  day  in  Church  and  State,  and 
published  within  the  prescribed  intervals ;  that  class  of  publications  not 

(a)  That  Schedule  oontains  the  duties  by  the  Act  imposed  on  newspapers,  and  after  specifying 
the  same  proceeds  as  follows,  viz. — 

''And  the  foUowing  shaU  be  deemed  and  taken  to  be  newspapers,  chargeable  with  the  said 
duties,  Tie. — 

**  Any  paper  containing  public  news,  intelligence,  or  occurrences,  printed  in  any  part  of  th« 
United  Kingdom,  to  be  dispersed  and  made  public : 

**  Also  any  paper  printed  in  any  part  of  the  United  Kingdom  weekly  or  oftener,  or  at  intenralf 
not  exceeding  twenty-six  days,  containing  only  or  principally  advertisements : 

"And  also  any  paper  containing  public  news,  intelligence,  or  occurrences,  or  any  remarks  or 
observaUons  thereon,  printed  in  any  part  of  the  United  Kingdom  for  sale,  and  published  periodi- 
eaUy,  or  in  parts  or  numbers,  at  intervals  not  exceeding  twenty-six  days  between  the  publication 
of  any  two  such  papers,  parts,  or  numbers^  where  any  of  the  said  papers,  parts,  or  numbers  respeo* 
tively  shall  not  exceed  two  sheets  of  the  dimensions  hereinafter  speeiAed  (exclusive  of  any  cover 
or  blank  leaf,  or  any  other  leaf  upon  which  any  advertisement  or  other  notice  shall  be  printed)^ 
or  shall  be  published  for  sale  for  a  less  sum  than  M.,  exclusive  of  the  duty  by  this  Act  imposed 
thereon :  Provided  always,  that  no  quantity  of  paper  less  than  a  quantity  equal  to  twenty-one 
iaehes  in  length,  and  seventeen  inches  in  breadth,  in  whatever  way  or  form  the  same  may  be 
made  or  may  be  divided  into  leaves,  or  in  whatever  way  the  same  may  be  printed,  shall,  with 
reference  to  any  such  paper,  part,  or  number  as  aforesaid,  be  deemed  or  be  taken  to  be  a  sheet 
of  paper : 

"  And  provided  also,  that  any  of  the  several  papers  hereinbefore  described  shall  be  liable  to 
the  duties  by  this  Act  imposed  thereon,  in  whatever  way  or  form  the  same  may  be  printed  ot 
folded,  or  divided  into  leaves,  or  stitched,  and  whether  the  same  ihaU  be  folded,  divided,  or 
•tite|ied,  or  not." 

(*)  July  31,  1712. 

a2 
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having  been  previously  comprehended  in  any  prior  enactment,  as  it  did 
^'lOH  ^^^  ^^^  under  the  head  of  ^newspaper.  That  section  therefore 
-*  contemplated  a  new  class  of  publications,  and  one  entirely  dis- 
tinct from  such  as  are  ordinarily  termed  newspapers ;  but  the  statute 
was  not  intended  to,  and  in  fact  did  not,  repeal  the  provisions  of  any 
prior  enactment  with  reference  to  newspapers.  The  object  of  the  legis- 
lature in  passing  this  statute  was  the  repression  of  these  publications, 
as  being  of  a  mischievous  and  dangerous  character.  The  60  Geo.  3  & 
1  Geo.  4,  c.  9,  was  not  intended  to  abridge,  but  on  the  contrary  to 
extend  the  operation  of  the  55  Geo.  8,  c.  185.  It  appears  that  the 
first  clause  of  the  Schedule  to  the  6  &  7  Will.  4,  c.  76,  is  contained  in 
the  first  set  of  acts  prior  to  the  60  Geo.  8  &;  1  Geo.  4,  c.  9 ;  and  that 
the  third  clause  is,  for  the  first  time,  to  be  found  in  the  last-mentioned 
statute.  If,  then,  the  present  question  had  arisen  shortly  after  the 
passing  of  the  55  Geo.  8,  c.  185,  there  is  no  doubt  that  this  publication 
would  have  been  subject  to  duty.  The  argument  for  the  Grown  is  simply 
this,  that  the  Schedule  to  the  6  &;  7  Will.  4,  c.  76,  has  reference  to 
separate  and  distinct  classes  of  publications,  and  that  the  third  clause 
does  not  control  the  first.  The  words  «and  also,"  which  are  prefixed 
to  each  clause,  add  weight  to  this  argument,  for  they  are  cumulative ; 
^d  consequently,  that  clause  cannot  be  so  construed  as  in  efiect  to 
repeal  the  prior  clause. 

Peacock  ( WUles  with  him)  for  the  defendants. — The  general  rule  of 
construction,  which  ought  not  to  be  lost  sight  of,  that,  in  the  construc- 
tion of  statutes  which  impose  a  duty  upon  the  subject,  the  statute  must 
be  strictly  construed,  applies  to  the  present  case :  Denn  v.  Diamond,  4 
B.  &  C.  243.*  In  other  words,  if  such  a  statute  as  the  present  admits 
of  any  reasonable  doubt,  that  meaning  is  to  be  adopted  which  is  most 
favourable  to  the  subject.  If  the  argument  for  the  Crown  be  correct, 
*1 091  ^^^  book  containing  the  smallest  ^particle  of  news  is  subject  to 
^  duty,  for  the  statute  is  not  confined  to  publications  which  contain 
one  sheet  only,  but  it  imposes  a  duty  upon  each  separate  sheet.  There- 
fore, the  "Annual  Register"  or  the  "Quarterly  Review,"  and  many 
other  works  which  contain  some  information  of  a  novel  description,  must , 
fall  within  the  Act.  Now,  it  may  be  admitted  that  the  present  work  is 
a  newspaper ;  but  the  Legislature  has  expressly  said,  that  such  a  paper, 
published  at  intervals  exceeding  a  certain  period,  is  not  liable  to  duty. 
This  work  no  doubt  may  be  said  to  contain  some  news,  as  in  the  case 
of  a  chronological  table  published  at  the  end  of  the  year.  But,  if  the 
argument  for  the  Grown  be  correct,  any  work  containing  news,  though 
inserted  merely  in  a  note,  would  be  subject  to  duty.  The  general  words 
of  the  Schedule  are  restrained  by  the  particular  words,  according  to 
the  well-known  rule  of  construction  which  is  constantly  acted  upon  in  the 
interpretation  of  all  written  instruments :  Bac«  Abr.  tit.  "  Stat.*'  (H.), 

•  B.  C  L.  &.  ToL  in. 
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9.  The  Archbishop  of  Armagh,  8  Mod.  8,  Dwarris  on  Statutes,  621. 
With  respect  to  the  several  Acts  referred  to  it  may  be  observed,  that 
the  «  Spectator"  was  taxed  as  a  <<  pamphlet"  under  the  10  Anne,  c.  19, 
sect.  101.  By  the  55  Geo.  8,  c.  185,  «  pamphlets"  were  subject  to  duty, 
provided  they  did  not  exceed  a  certain  number  of  sheets,  the  words 
being  general — «all  pamphlets,  or  books  or  papers  commonly  called 
pamphlets."  Now,  the  8  &  4  Will.  4,  c.  28,  repealed  the  statutes  impos- 
ing a  duty  on  pamphlets ;  and  the  6  &  7  Will.  4,  c.  76,  though  it  repealed 
the  preceding  statute,  expressly  states  that  it  is  not  intended  thereby 
to  revive  repealed  Acts ;  and  yet,  if  the  argument  for  the  Crown  be 
correct,  the  effect  of  the  general  words  of  this  Schedule  is  to  impose  a 
duty  upon  pamphlets.  The  third  clause  defines  the  meaning  of  the  term 
<<  newspaper,"  as  subject  to  duty,  and  the  Legislature  has  *for  p^.  ^^ 
that  purpose,  defined  the  precise  period  of  publication.  If  the  ^ 
statute  of  Anne,  and  that  class  of  statutes  prior  to  the  60  Geo.  5  &  1 
Geo.  4,  c.  9,  applied  generally  to  papers  published  at  intervals  exceed- 
ing twenty-six  days,  the  60  Geo.  8  &;  1  Geo.  4,  c.  9,  was  altogether 
superfluous. 

The  Attometf'Cfeneral  replied. 

Cur.  adv.  vult. 

The  learned  Judges,  differing  in  opinion,  now  proceeded  to  deliver 
their  judgments  seriatim : 

Martin,  B. — ^I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  Court.  The  question  upon  which  the  judgment 
depends  is,  whether  a  publication  called  «  The  Household  Narrative  of 
Current  Events"  is  subject  to  the  newspaper  duty  imposed  by  the 
Stat.  6  &  7  Will.  4,  c.  76.  The  publication  is  a  paper  which  contains 
public  news.  It  is  printed  and  published  in  London  for  sale,  for  less 
than  sixpence,  and  contains  not  more  than  two  sheets,  and  is  published 
in  parts  or  numbers  at  intervals  exceeding  twenty-six  days.  The  first 
statute  which  imposed  a  duty  upon  newspapers  was  the  10  Ann.  c.  19, 
s.  101.  The  subject  upon  which  the  duty  was  imposed  was  declared  to 
be  <«  newspapers,  or  papers  containing  public  news,  intelligence,  or  oc- 
currences," which  (within  a  limited  time  therein  mentioned)  «  should  be 
printed,  to  be  dispersed  and  made  public."  This  statute  expired,  but 
the  duty  continued  to  be  imposed  by  several  subsequent  statutes,  and 
the  subject  of  the  duty  continued  to  be  described  by  the  same  words. 
The  55  Oreo.  8,  c.  185,  which  was  the  statute  imposing  the  duty  which 
immediately  preceded  the  present  existing  statute,  6  &  7  Will.  4,  c.  76, 
made  use  of  the  same  identical  language  as  that  used  in  the  statute  of 
Anne.  The  ordinary  understanding  of  the  word  <<  newspaper"  is,  a 
publication  containing  a  narrative  of  recent  events  and  occurrences, 
published  regularly  at  short  intervals  from  time  to  time ;  and  that  the 
publishing  at  short  ^intervals  has  been  always  deemed  essential  r«i/v| 
in  order  to  constitute  a  newspaper,  is  evident  from  the  cirpiim-  '- 
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stance  that  the  Annual  Register,  which  professes  to  be  published  shortly 
after  the  Slst  of  December  in  every  year,  and  to  contain  an  account 
of  all  public  events  and  occurrences  up  to  that  day,  has  never,  I. believe, 
been  supposed  to  be  subject  to  the  newspaper  duty ;  and  yet  it  seems 
to  be  in  no  way  distinguishable  from  a  newspaper,  except  in  the  greater 
interval  between  its  publications. 

Now,  what  the  interval  is  within  which  a  paper  must  be  published, 
in  order  to  constitute  it  a  newspaper,  is  obviously  a  matter  quite  indefi-^ 
nite  and  uncertain;  but  in  my  opinion,  so  far  as  stamp  duty  is  concerned, 
this  uncertainty  was  remedied,  and  was  intended  so  to  be,  by  the  statute 
of  60  Geo.  8  &  1  Geo.  4,  c.  9.  By  this  statute,  after  reciting  that 
pamphlets  and  printed  papers  containing  observations  upon  public  events 
and  occurrences,  tending  to  excite  hatred  of  the  Government  and  con- 
stitution, had  lately  been  published  in  great  numbers  and  at  very  small 
prices,  it  was  enacted,  that  all  pamphlets  and  papers  containing  any 
public  news,  intelligence,  or  occurrences,  printed  for  sale  and  published 
periodically  at  intervals  not  exceeding  twenty-six  daySy  when  the  pam- 
phlets or  papers  should  not  exceed  two  sheets,  or  should  be  published 
for  sale  for  a  less  sum  than  sixpence,  should  be  deemed  and  taken  to  he 
newspapers^  and  be  subject  to  the  same  duties  of  stamps  as  newspapers ; 
and  although  this  part  of  the  statute  is  repealed  by  the  6  ,&  7  Will.  4, 
c.  76,  this  enactment  is  re-enacted  in  the  Schedule.  Now,  if  the  argu- 
ment on  behalf  of  the  Grown  be  well-founded,  these  enactments  were 
altogether  unnecessary :  for  if  a  paper  published  at  intervals  exceeding 
twenty-six  days  be  a  newspaper  subject  to  duty,  such  a  paper  published 
at  intervals  less  than  twenty-six  days  would  necessarily  be  one  also* 
But  it  seems  to  me  that  these  enactments  are  and  were  meant  to  be  a 
^^^.-.  legislative  declaration  of  what  '^'shall  be  deemed  and  taken  to  be 
^  newspapers  within  the  stamp-laws — viz.  papers  containing  publio 
news,  published  at  intervals  not  exceeding  twenty*>six  days ;  and  in  my 
opinion  no  publication  is  to  be  deemed  a  newspaper  liable  to  stamp  duty, 
unless  it  be  published  at  an  interval  of  or  less  than  twenty-six  days, 
notwithstanding  it  professes  to  contain  the  news  or  occurrences  of  the 
day  of,  or  immediately  preceding,  the  publication. 

This  view  seems  to  me  to  be  confirmed  by  the  4th  section  of  the  60 
Geo.  3  &  1  Geo.  4,  c.  9,  which,  in  my  judgment,  points  out  the  distinc- 
tion intended  by  the  legislature  to  be  made  between  papers  published 
at  an  interval  of  twenty-six  days  and  papers  published  at  a  greater 
interval.  By  this  section  it  was  enacted,  that  pamphlets  and  papers 
containing  public  news,  intelligence,  or  occurrences,  printed  for  sale 
and  published  periodically  at  intervals  exceeding  twenty-six  days,  and 
not  exceeding  two  sheets,  and  published  for  sale  at  a  less  price  than 
sixpence,  should  be  published  on  the  fit'st  day  of  every  calendar  month, 
or  within  two  days  before  or  after  that  day,  and  at  no  other  time ;  and 
any  person  publishing  such  pamphlets  or  papers  at  any  other  time  was 
6ubject  to  a  penalty  of  202.     Now,. «  The  Household  Narrative*'  falls 
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precuelj  within  the  above  description ;  and  if  the  question  of  its  lia- 
bility to  stamp  jduty  had  arisen  before  the  6  &  7  Will.  4,  c.  76,  was 
passed,  I  should  have  thought  that  it  was  not  subject  to  duty  within 
the  55  Geo.  3,  and  60  Geo.  S  &  1  Geo.  4,  but  was  subject  to  the  regu- 
lations contained  in  the  4th  section  above  mentioned.  If  this  be  the 
correct  view  of  the  law  anterior  to  the  6  &;  7  Will.  4,  c.  76,  and  which 
I  believe  it  to  be,  I  have  no  diflSeulty  whatever  in  holding  that  there  is 
no  duty  payable  by  virtue  of  this  statute.  This  Act  was  to  reduce  the 
duty  on  newspapers,  and  I  am  quite  satisfied  that  no  paper  not  subject 
to  duty  before  that  Act  either  was  or  was  intended  to  be  subjected 
thereto  by  it.  For  the  above  reasons  I  am  of  opinion  that  the  r^-*  a/» 
^defendants  are  entitled  to  the  judgment  of  the  Court  in  their  ^ 
favour. 

Platt,  B. — ^This  was  an  information  filed  by  her  Majesty's  Attorney- 
General,  charging  the  defendant  with  having  knowingly  and  wilfully 
printed  a  newspaper  on  paper  not  duly  stamped,  and  seeking  to  recover 
from  them  the  penalty  of  202.  imposed  by  the  6  &  7  Will.  4,  c.  76,  s. 
17.  The  information  also  contained  counts  under  the  16th  section  of 
the  same  Act,  for  and  in  respect  of  divers  newspapers  by  the  defend- 
ants printed  and  published  in  Great  Britain  on  paper  not  duly  stamped. 

The  publication  alleged  to  be  a  newspaper  within  the  Act  of  Parlia- 
ment was  entitled  «  The  Household  Narrative  of  Current  Events,"  from 
the  SOth  of  March  to  the  26th  of  April,  and  related  the  proceedings  in 
the  Houses  of  Parliament  and  Courts  of  law,  and  other  events  of  public 
interest  which  had  occurred  during  that  period ;  but  it  was  a  part  or 
number  of  a  publication  published  periodically  in  parts  or  numbers  at 
intervals  exceeding  twenty-six  days,  and  did  not  exceed  two  sheets  of 
paper  of  the  dimensions  of  twenty-one  inches  in  length  and  seventeen 
inches  in  breadth,  and  was  published  for  sale  for  a  less  sum  than  six- 
pence. The  Attomey-O-eneraly  on  the  part  of  the  Crown,  contended, 
that  it  was  chargeable  with  the  duties  imposed  on  newspapers  by  the  6 
k  7  Will.  4,  c.  76.  That  it  was  so  chargeable  was  denied  by  the  defend- 
ants. The  language  adopted  in  the  Schedule  appended  to  the  Act  is 
calculated  to  raise  some  doubt.  That  doubt,  however,  as  it  appears  to 
me,  is  dispelled  on  reviewing  the  several  statutes  which  have  impose^ 
duties  on  newspapers,  observing  the  language  of  those  statutes,  and 
marking  the  general  course  of  former  legislation  upon  the  subject. 

The  first  duty  on  newspapers  and  pamphlets  was  imposed  for  thirty* 
two  years  from  the  1st  of  August,  1712,  by  the  10  Anne,  c.  19,  s.  101 ; 
which  thus  describes  the  ^subjects  of  taxation:  <<all  books  and  r^-tr^j 
papers  commonly  called  pamphlets,  and  all  newspapers  or  papers  *- 
containing  public  news,  intelligence,  or  occurrences,  which  shall  be  printed 
in  Great  Britain  to  be  dispersed  and  made  public ;"  and  exacts  « for 
every  such  pamphlet  or  paper  contained  in  half  a  sheet  or  lesser  piece 
of  paper  one  half-penny.    For  every  such  pamphlet  or  paper  (larger 
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than  half  and  not  exceeding  one  whole  sheet)  one  penny  for  every  copy* 
for  every  pamphlet  or  paper  being  larger  than  one  whole  sheet,  and 
not  exceeding  six  sheets  in  octavo  or  in  a  lesser  page,  or  not  exceeding 
twelve  sheets  in  quarto^  or  twenty  sheets  in  folio/'  2«.  for  every  sheet 
<<  contained  in  one  printed  copy  thereof.  For  every  advertisement 
twelve  pence."  «  The  Hoosehold  Narrative*'  exceeds  one  whole  sheet 
and  not  six  sheets,  and  would  have  fallen  within  the  third  class.  The 
next  statute  in  order  is  the  11  Oeo.  1,  c.  8,  passed  A.  n.  1T24.  By  the 
1st  section,  after  reciting  (amongst  other  things)  that  the  authors  or 
printers  of  several  journals,  mercuries,  and  other  newspapers  did,  with 
intent  to  defeat  the  payment  of  the  duty  granted  by  the  10  Anne,  c. 
19,  and  in  fraud  of  the  Crown,  so  contrive  as  to  print  their  said  journals 
and  newspapers  on  one  sheet  and  a  half  sheet  of  paper  each,  and  by 
that  means  they  neither  paid  the  duties  of  one  penny  for  each  sheet, 
nor  a  halfpenny  for  the  half-sheet,  but  entered  them  as  pamphlets,  and 
paid  only  3«.  for  each  impression  thereof;  it  was  enacted  and  declared 
that  such  journals,  mercuries,  and  newspapers  printed  on  one  sheet  and 
half-sheet  of  paper  should  not,  for  the  future,  be  deemed  pamphlets. 
And  by  the  2d  section,  from  the  25th  of  April,  1725,  there  should  be 
paid  for  every  sheet  of  paper  on  which  any  journal,  mercury,  or  other 
newspaper  whatsoever  should  be  printed,  a  duty  of  one  penny  sterling, 
and  for  every  half-sheet  thereof  the  sum  of  one  halfpenny  sterling. 

*10R1  ^y  ^^^  ^^  ^^^*  ^'  ^*  ^^'  ^*  ^'  ^'  ^'  ^'^^'^'  ^^  imposed  for  '''and 
-'  upon  every  newspaper  or  paper  containing  public  news,  intelli- 
gence, or  occurrences,  printed  in  Great  Britain  to  be  dispersed  and  made 
public,  whether  the  same  be  contained  in  half  a  sheet  or  any  less  piece 
of  paper,  or  in  any  other  paper  larger  than  half  a  sheet  and  7iot  exceed* 
ing  one  whole  eheety  over  and  above  all  other  rates  and  duties  by  an  Act 
made  in  the  tenth  year  of  the  reign  of  her  late  Majesty  Queen  Anne 
or  by  any  other  Act  imposed,  an  additional  duty  of  one  halfpenny.  By 
the  13  Geo.  S,  c.  65,  a.  n.  1773,  after  reciting  that  doubts  had  arisen 
whether  journals,  mercuries,  chronicles,  or  other  newspapers  printed  on 
more  than  one  sheet  and  a  half  of  paper  might  not  be  entered  as 
pamphlets  and  pay  only  8«.  for  each  impression  thereof,  instead  of  the 
duty  chargeable  on  each  sheet  of  each  copy  thereof,  it  was  enacted  and 
declared,  that  the  duties  charged  by  the  11  Geo.  1,  c.  8,  and  the  30 
Oeo.  2,  c.  19,  on  journals,  mercuries,  and  other  public  newspapers, 
were  meant  and  intended,  and  did  extend,  to  charge  with  the  said  duties 
respectively  every  sheet  and  every  half-sheet  of  paper  on  which  any 
journal,  mercury,  chronicle,  or  other  public  newspaper  or  paper  con* 
taining  public  news,  intelligence,  or  occurrences,  were  or  should  be 
printed,  whether  they  should  be  contained  in  a  greater  or  less  number 
of  sheets  or  half-sheets.  By  the  16  Geo.  3,  c.  34,  s.  7,  a.  d.  1776,  it 
was  enacted,  that  from  and  after  the  5th  of  July,  1776,  should  be  paid 
the  duty  following : — For  and  upon  every  newspaper  or  paper  contain* 
ing  public  news,  intelligence,  or  occurrences,  printed  in  Great  Britain 
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to  be  dispersed  and  made  pablic,  whether  the  same  be  contained  in  half 
a  sheet  or  any  less  piece  of  paper,  or  in  any  paper  larger  than  half  a 
sheet  and  not  exceeding  one  whole  sheet,  upon  every  sheet  and  half- 
sheet  thereof,  over  and  above  all  other  rates  and  duties  by  any  Act  of 
Parliament  imposed,  an  additional  duty  of  one  halfpenny.  The  29 
Geo.  8,  c.  50,  s.  1,  A.  n.  1789,  enacted,  that  for  and  upon  every  news- 
paper or  paper  containing  public  news,  intelligence,  *or  occur-  racing 
rences,  printed  in  Qreat  Britain  to  be  dispersed  or  made  public,  ^ 
whether  the  same  be  contained  in  half  a  sheet  or  any  less  piece  of 
paper,  or  in  any  paper  larger  than  half  a  sheet  and  not  exceeding 
one  whole  sheet,  upon  every  sheet  and  half-sheet  thereof  there  should 
be  charged,  over  and  above  all  other  rates  and  duties  by  any  Act 
of  Parliament  imposed,  an  additional  duty  of  one  halfpenny.  The  84 
Geo.  8,  c.  72,  a.  d.  1794,  authorizes  the  Commissioners  of  Stamps  to 
stamp  single  demy  paper  with  the  stamp  for  half  a  sheet ;  and  by  the 
2d  section  prescribes  the  limit  of  the  size  of  the  sheet  of  single  demy  to 
twenty-eight  inches  in  length  and  twenty  inches  in  breadth.  The  87 
Geo.  3,  c.  90,  s.  2,  a.  n.  1797,  imposes  for  and  upon  every  newspaper 
or  paper  containing  public  news,  intelligence,  or  occurrences,  printed  in 
Great  Britain  to  be  dispersed  and  made  public,  whether  the  same  be 
contained  in  half  a  sheet  or  any  less  piece  of  paper,  or  in  any  paper 
larger  than  half  a  sheet,  the  sum  of  one  penny  halfpenny.  The  44 
Geo.  8,  0.  98,  s.  22,  a.  n.  1804,  prohibits  the  printing  of  any  newspaper  ' 
or  paper  containing  public  news,  intelligence,  or  occurrences,  to  be  dis- 
persed and  made  public,  on  any  paper  exceeding  thirty-two  inches  in 
length  and  twenty-two  inches  in  breadth,  and  the  Commissioners  from 
stamping  with  the  stamp  denoting  the  duty  on  newspapers  any  such 
paper.  And  the  Schedule  (B)  to  that  Act  specifies,  for  pamphlets  or 
books,  or  papers,  commonly  so  called  (being  larger  than  one  whole  sheet 
and  not  exceeding  six  sheets  octavo  or  on  a  lesser  page,  or  not  exceed- 
ing twelve  sheets  in  quarto,  or  twenty  sheets  in  folio),  printed  in  Great 
Britain,  for  every  sheet  of  any  kind  of  paper  which  shall  be  contained 
in  one  copy  thereof,  2«.  The  Schedule  to  the  55  Geo.  8,  c.  185,  a.  d. 
1815,  is  as  follows : — <<  Newspaper  or  paper  containing  public  news, 
intelligence,  or  occurrences,  printed  in  Ghreat  Britain  to  be  dispersed 
and  made  public,  that  is  to  say,  for  every  sheet,  half-sheet,  or  other 
piece  of  paper  whereof  the  same  shall  consist,  4<i.  ^Pamphlets,  r^cii  a 
or  books,  or  papers  commonly  so  called,  printed  and  published  ^ 
in  Great  Britain,  containing  one  whole  sheet  and  not  exceeding  eight 
sheets  in  octavo  or  any  lesser  page,  or  not  exceeding  twelve  sheets  in 
quarto,  or  twenty  sheets  in  folio,  for  every  sheet  of  any  kind  of  paper 
contained  in  one  copy  thereof,  8s.  And  all  parts  or  numbers  of  any 
book  or  literary  work  published  in  parts  or  numbers,  exceeding  one 
whole  sheet  but  not  exceeding  eight  sheets  in  octavo  or  any  lesser  page, 
or  not  exceeding  twelve  sheets  in  quarto,  or  twenty  sheets  in  folio,  shall 
be  deemed  pamphlets/'    By  these  Acts,  papers  falling  under  ihe  de* 
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nomination  of  newspapers  are  made  liable  to  one  duty,  and  books  or 
papers  falling  under  the  denomination  of  pamphlets  to  another.  And 
as  the  new  enactment  introduced  into  the  65  Geo.  8,  c.  185,  for  the 
purpose  of  extending  the  latter  duty  to  parts  or  numbers  of  books  or 
literary  works  published  in  parts  or  numbers,  tends  to  show  thitt,  before 
the  passing  of  that  Act  of  Parliament,  such  publications  were  not  deemed 
by  the  legislature  to  have  been  liable  to  any  duty,  it  may  be  fairly  in- 
ferred that  pamphlets  and  books  or  papers  commonly  so  called  were  not 
liable  to  duty  upon  more  than  one  copy,  although  the  subjects  of  rela- 
tion or  discussion  therein  might  correspond  with  those  related  or  dis- 
cussed in  an  ordinary  newspaper.  The  language  is  remarkable.  The 
literary  work  must  attain  a  prescribed  magnitude.  If  included  in  one 
sheet,  it  was  not  liable  to  any  duty.  If  it  consisted  of  one  sheet  and  a 
half,  or  of  a  greater  quantity  of  paper,  it  became  liable  as  a  pamphlet 
to  the  stamp  duty.  After  the  passing  of  that  Act,  a  literary  treatise 
occupying  one  sheet  of  paper  or  less  than  a  sheet  of  paper  did  not  be- 
come liable  to  a  duty,  although  a  newspaper  published  on  the  same 
quantity  of  paper  was.  But  when  such  treatise  reached  or  exceeded  a 
certain  limit  and  thereby  became  a  pamphlet,  it  became  one  of  a  taxa- 
ble class  under  the  extended  operation  of  the  old  law.    The  60  Geo.  3  &  1 

*1111  ^^'  ^'  ^'  ^'  ^*  ^'  *^'  ^'  ^^^^'  after  reciting  that  pamphlets  and 
-*  printed  papers  containing  observations  upon  public  events  and  oc- 
currences tending  to  excite  hatred  and  contempt  of  the  government  and 
constitution  of  these  realms  as  by  law  established,  and  also  vilifying  our 
holy  religion,  had  lately  been  published  in  great  numbers  and  at  very  small 
prices,  and  it  was  expedient  that  the  same  should  be  restrained,  enactr. 
that  <<  from  and  after  ten  days  after  the  passing  of  this  Act  all  pamphlets 
and  papers  containing  any  public  news,  intelligence,  or  occurrences,  or 
any  remarks  or  observations  thereon,  or  upon  any  matter  in  Church  or 
State,  printed  in  any  part  of  the  United  Kingdom  for  sale,  and  pub- 
lished periodically,  or  in  parts  or  numbers,  at  intervals  not  exceeding 
twenty-six  days  between  thd  publication  of  any  two  of  such  pamphlets 
or  papers,  parts  or  numbers,  where  any  of  the  said  pamphlets  or  papers, 
parts  or  numbers  respectively  shall  not  exceed  two  sheets,  or  shall  be 
published  for  sale  for  a  less  sum  than  sixpence,  exclusive  of  the  duty 
by  this  Act  imposed  thereon,  shall  be  deemed  and  taken  to  be  news- 
papers within  the  true  intent  and  meaning  of"  (amongst  others). the  55 
Geo.  3,  c.  185.  It  may  be  fairly  inferred  from  the  terms  of  this  enact- 
ment, that,  until  the  9th  of  January,  1820,  all  pamphlets  and  papers 
containing  public  news,  intelligence,  or  occurrences,  or  any  remarks  or 
observations  thereon,  printed  in  any  part  of  the  United  Kingdom  for 
sale,  and  published  periodically,  or  in  parts  or  numbers,  were  not  liable 
as  newspapers  to  the  stamp  duty,  and  that  the  legislature  thereby  first 
imposed  that  burthen  upon  such  of  them  only  as  should  be  published 
periodically  at  intervals  not  exceeding  twenty-six  days,  and  should  not 
exceed  two  sheets,  or  bo  published  for  sale  for  a  less  sum  than  sixpence* 
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«The  Household  Narrative"  would  not  have  fallen  within  the  definitioh 
of  the  new  subject  of  newspaper  taxation,  as  the  interval  between  the 
publication  of  two  successive  numbers  would  have  exceeded  the  limit 
prescribed.  The  6  Geo.  4,  c.  119,  and  3  &  4  Will.  4,  *c.  23,  did  j-^  -  g 
not  alter  the  law  as  regarded  the  character  of  such  publications  ^ 
as  the  one  in  question.  They  however  assist  in  showing  the  course  of 
pamphlet  and  newspaper  taxation.  The  6  Geo.  4,  c.  119,  s.  1,  a.  d. 
1825,  after  reciting  that  it  was  expedient  to  remove  the  restrictions 
which  prevented  the  printing  of  newspapers  upon  paper  not  exceeding 
thirty-two  inches  in  length  and  twenty-two  inches  in  breadth ;  and  that 
it  was  expedient  to  allow  supplements  to  newspapers,  containing  adver- 
tisements only,  to  be  subjected  to  a  stamp  duty  not  exceeding  half  of 
the  stamp  duties  then  payable  on  newspapers,  and  to  allow  papers  not 
containing  public  news,  intelligence,  or  occurrences,  but  containing  only 
or  principally  advertisements,  to  be  printed  and  published  periodically, 
subject  to  the  like  reduced  stamp  duty,  enacts,  that  «  from  and  after 
the  commencement  of  this  Act,  any  newspaper  or  paper  containing 
public  news,  intelligence,  or  occurrences,  shall  and  may  be  printed  and 
published  in  Great  Britain  upon  a  single  sheet  or  piece  of  paper  duly 
stamped,  although  such  sheet  of  paper  shall  exceed  thirty-two  inches 
in  length  and  twenty-two  inches  in  breadth,  and  whatever  size  such  sheet 
or  piece  of  paper  may  be ;"  and  that  it  shall  be  lawful  for  the  Commis- 
sioners to  stamp  the  same.  By  the  2d  section  it  is  enacted,  that  there 
shall  be  paid  the  stamp  duty  following,  namely,  <<  For  every  supplement 
to  any  newspaper  or  paper  containing  public  news,  intelligence,  or 
occurrences,  printed  in  Great  Britain,  such  supplement  containing 
advertisements  only,  that  is  to  say,  for  every  sheet,  half-sheet,  or  other 
piece  of  paper  on  which  such  sapplement  shall  be  printed,  the  sum  of 
twopence ;  and  for  every  paper  printed  in  Great  Britain  weekly  or  oftener, 
or  at  intervals  not  exceeding  twenty-six  days,  containing  only  or  princi- 
pally advertisements,  and  not  containing  any  public  news,  intelligence, 
or  occurrences,  for  every  sheet,  half-sheet,  or  other  piece  of  paper,  the 
sum  of  twopence.''  The  3  &  4  Will.  4,  c.  23,  a.  d.  1833,  by  its  1st 
section  repeals  the  *duty  imposed  by  the  65  Geo.  3,  c.  185,  on  p^-  - « 
pamphlets.  And  the  3d  section  is  in  these  words : — "  In  order  •- 
to  provide  for  the  collection  of  the  duty  by  this  Act  granted  on  adver- 
tisements contained  in  or  published  with  any  pamphlet,  literary  work, 
or  periodical  paper,  one  printed  copy  of  every  pamphlet  or  literary  work, 
or  periodical  paper  (not  being  a  newspaper),"  i.  e.  not  falling  within  the  60 
G.  3  &  1  G.  4,  c.  9,  s.  1,  "containing  or  having  published  therewith  any 
advertisement  or  advertisements  liable  to  stamp  duty,  which  shall  be 
published  within  the  cities  of  London,  Edinburgh,  or  Dublin,  respectively, 
or  within  twenty  miles  thereof  respectively,  shall,  within  the  space  of 
six  days  next  after  the  publication  thereof,  be  brought,  together  with 
Ikll  advertisements  printed  therein  or  published  or  intended  to  be  pub- 
lished therewith,  to  the  head  office  for  stamps  in  Westminster^  Edinburgh, 
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or  Dublin,  nearest  to  which  such  pamphlet,  literary  work,  or  periodical 
paper  shall  have  been  published,  and  the  title  thereof,  and  the  Ghriatiaa 
name  apd  surname  of  the  printer  and  publisher  thereof,  with  the  num- 
ber of  advertisements  contained  therein  or  published  therewith." 

Such  having  been  the  previous  enactments  upon  the  subject,  the  6  k 
7  Will.  4,  c.  76,  repeals  the  60  Geo.  8  &  1  Geo.  4,  c.  9,  and  in  a  sche 
dule  describes  what  papers  shall  be  deemed  and  taken  to  be  newspapers 
chargeable  with  the  duties,  thus : — ^First,  <<  Any  paper  containing  pub- 
lic news,  intelligence,  or  occurrences,  printed  in  any  part  of  the  United 
Kingdom,  to  be  dispersed  and  made  public."  Secondly,  "Also  any 
paper  printed  in  any  part  of  the  United  Kingdom  weekly  or  oftener, 
or  at  intervals  not  exceeding  twenty-six  days,  containing  only  or  prin- 
cipally advertisements."  Thirdly,  "And  also  any  paper  containing 
any  public  news,  intelligence,  or  occurrences,  or  any  remarks  or  observa- 
tions thereon,  printed  in  any  part  of  the  United  Kingdom  for  sale,  and 
published  periodically  or  in  parts  or  numbers  at  intervals  not  exceeding 
^'ildl  ^^cQ^7~si^  ^^7^  ^between  the  publication  of  any  two  such  parts, 
^  papers,  or  numbers,  where  any  of  the  said  papers,  parts,  or  num- 
bers respectively  shall  not  exceed  two  sheets  of  fhe  dimensions  herein- 
after specified  (exclusive  of  any  cover,  or  blank  leaf,  or  any  other  leaf 
upon  which  any  advertisement  or  other  notice  shall  be  printed),  or  shall 
be  published  for  sale  for  a  less  sum  than  sixpence,  exclusive  of  the  duty 
.by  this  Act  imposed  thereon.  Provided  always,  that  no  quantity  of 
paper  less  than  a  quantity  equal  to  twenty-one  inches  in  length  and 
seventeen  inches  in  breadth,  in  whatever  way  or  form  the  same  may  be 
made  or  may  be  divided  into  leaves,  or  in  whatever  way  the  same  may 
be  printed,  shall,  with  reference  to  any  such  paper,  part,  or  number  as 
aforesaid,  be  deemed  or  taken  to  be  a  sheet  of  paper." 

The  introduction  of  the  third  description  seems  to  me  to  show  that 
the  extensive  construction  which  her  Majesty's  Attorney-General  sought 
to  put  on  the  first  description  cannot  be  maintained.  That  construction 
would  render  so  much  of  the  third  as  relates  to  papers  containing  pub- 
lic news,  intelligence,  or  occurrences,  wholly  unnecessary.  But,  con- 
struing it  as  the  legislature  at  the  time  of  passing  the  60  Geo.  S  &  1 
Geo.  4,  c.  9,  appears  to  have  construed  the  then  existing  law,  the  ope- 
ration of  which  they  were  then  extending,  the  third  description  would 
have  a  distinct  operation,  as  a  partial  re-enactment  of  the  1st  section 
of  that  statute.  I  think  it  has  that  distinct  operation,  and  plainly  indi- 
cates that,  without  its  introduction  into  the  schedule,  such  of  the  papers 
therein  described  as  might  be  published  periodically  at  intervals  of 
twenty-six  days,  were  not  to  be  deemed  newspapers  chargeable  with  the 
duties  under  the  first  generally  worded  description.  Its  operation  begins 
where  that  of  the  first  description  ends,,  and  is  limited  by  the  boundaries 
prescribed.  The  adoption  of  a  different  construction  of  the  first  and 
third  descriptions  of  the  proposed  subjects  of  the  duties  would  include 
registers,  magazines,  and  other  periodicab,  recording  recent  events^ 
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althoagh  published  at  interyals  of  three  or  ^twelve  months.  The  ^^^  ^ . 
language  of  the  former  Acts  excludes  the  notion  of  such  publi-  ^ 
cations  having  been  deemed  newspapers.  The  11  Geo.  1,  c.  8,  shows 
what,  in  1724,  was  deemed  a  newspaper.  It  is  there  described  as  a 
journal,  mercury,  or  other  public  newspaper.  The  13  Geo.  3,  c.  65, 
passed  in  1773,  describes  it  as  journal,  mercury,  chronicle,  or  other 
public  newspaper.  Begister  or  magazine  does  not  find  a  place  in  any 
of  the  enactments  on  this  subject.  The  <<  Gentleman's  Magazine"  has, 
ever  since  January,  1731,  been  published  monthly  in  parts,  and  although 
it  has  uniformly  recorded  amongst  other  things  the  public  events  and 
occurrences  of  the  preceding  month,  no  one  ever  dreamt  of  its  being 
taxable  as  a  newspaper. 

The  publication  in  question  is  either  a  pamphlet,  or  a  paper  as  con- 
tradistinguished from  a  pamphlet.  As  a  pamphlet  it  is  not  chargeable 
with  any  doty — the  8  &  4  Will.  4,  c.  23,  having  taken  off  the  duty 
imposed  by  the  55  Geo.  3,  c.  185,  and  the  6  &  7  Will.  4,  c.  76,  the  duty 
imposed  on  pamphlets  by  the  60  Geo.  3  &  1  Geo.  4,  c.  9,  s.  1.  I  am 
not  satisfied  it  is  not  a  pamphlet.  Bat  assuming  it  to  be  a  paper  as 
contradistinguished  from  a  pamphlet,  I  find  that,  as  a  paper  containing 
public  news,  intelligence,  and  occurrences,  printed  in  the  United  King- 
dom for  sale,  it  does  not  exceed  in  dimensions  two  sheets  of  paper 
twenty-one  inches  in  length  and  seventeen  inches  in  breadth,  and  that 
it  is  published  for  sale  for  a  less  sum  than  sixpence ;  but  that  it  is  pub- 
lished peroidically  in  parts  or  numbers  at  intervals  exceeding  twenty- 
six  days  between  the  publication  of  any  two  such  papers,  parts,  or 
numbers. 

As,  therefore,  <<The  Household  Narrative"  would  not  have  fallen 
within  the  definition  given  in  the  1st  section  of  the  60  Geo.  3  &  1  Ged. 
4,  c.  9,  and  been  liable  as  a  newspaper  to  a  duty,  so  is  it  in  my  judgment, 
according  to  the  true  construction  of  the  schedule  appended  to  the  6 
k  7  Will.  4,  c.  76,  excluded  from  that  liability.  I  think,  therefore, 
the  judgment  of  the  Court  should  be  given  for  the  defendants. 

*Parkb,  B. — ^I  think  that  in  this  case  the  Crown  is  entitled  r#i^/» 
to  our  judgment.  The  question  turns  upon  the  true  meaning  of  ^ 
the  first  and  third  of  three  clauses  in  the  schedule  of  the  6  &  7  Will. 
4,  c.  76.  I  agree  to  the  rule  laid  down  in  Denn  d.  Manifold  v.  Dia- 
mond, 4  B.  &  C.  243,*  that  a  tax  cannot  be  imposed  on  the  subject  ex- 
cept by  words  clearly  showing  the  intention  of  the  legislature  to  do  so ; 
but  I  think  that  the  terms  used  in  this  Act  of  Parliament  are  sufficiently 
plain,  and  show  the  intention  of  the  legislature  clearly  enough,  and 
especially  when  read  in  conjunction  with  those  of  the  prior  Acts  on  the 
same  subject.  The  duty,  by  the  6  &  7  Will.  4,  c.  76,  Sched.  (A.),  is 
imposed  on  <<any  paper  containing  public  news,  intelligence,  or  occur- 
rences, printed  in  any  part  of  the  United  Kingdom,  to  be  dispersed  and 
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made  public."  This  is  a  repetition  of  the  definition  of  a  newspaper 
contained  in  the  statute  first  imposing  a  duty — 10  Ann.  c.  19,  s.  101, 
in  the  subsequent  Acts  increasing  the  duties,  and  in  the  Acts  44  Geo. 
8,  c.  98,  and  55  Geo.  8,  c.  185,  for  consolidating  the  stamp  duties.  If 
this  provision  had  stood  alone  in  the  6  &  7  Will.  4,  c:  76,  Sched.  (A.), 
there  would  have  been  no  doubt  that  the  publication  in  question  was  a 
newspaper.  The  statute  does  not  enact  that,  if  it  contain  public  news^ 
intelligence,  or  occurrences,  alone  or  exclusively  of  other  matter, 
it  shall  be  deemed  a  newspaper;  if  it  had,  it  is  obvious  that  the 
enactment  would  have  been  avoided  by  adding  an  anecdote  from 
ancient  history  or  some  other  matter;  on  the  other  hand,  it  does 
not  provide  that  if  it  contain  any  news,  it  shall  be  deemed  a  news- 
paper; otherwise  an  historical  or  literary  work  might  be  so  con- 
sidered which  comprised  some  narrative  of  a  very  recent  event; 
«The  Law  Magazine,"  for  instance,  which  contains  a  summary  of 
the  events  of  the  last  quarter.  The  enactment  uses  the  term  « con- 
taining news" — an  indefinite  term,  which  cannot  mean  either  exclusively 
♦1171  *^^^^  ^^  *^y  ii^^s,  for  the  reasons  before  given,  and  by  which, 
^  therefore,  I  think  is  to  be  understood  a  paper  whose  main  or 
general  object  is  to  give  to  the  public  information  as  to  recent  events. 
Upon  referring  to  the  paper  in  question,  a  printed  copy  of  which  is  an- 
nexed to  the  case,  I  have  no  doubt  that  it  would  fall  within  this  defini- 
tion of  a  newspaper.  But  it  is  contended  that  the  subsequent  enactment 
controls  and  limits  the  previous  definition,  and  that  nothing  is  a  news- 
paper under  the  statute  except  that  which  answers  both  definitions. 
The  subsequent  clause  is  as  follows: — «And  also"  (words  clearly 
cumulative,  not  restrictive),  ^'any  paper  containing  any  public  news, 
intelligence,  or  occurrences,  or  any  remarks  or  observations  thereon, 
printed  in  any  part  of  the  United  Kingdom  far  Male,  and  published 
periodically,  or  in  parts  or  numbers,  at  intervals  not  exceeding  twenty^ 
$ix  days  between  the  publication  of  any  two  such  papers,  parts,  or 
numbers,  where  any  of  the  said  papers,  parts,  or  numbers  respectively 
shall  not  exceed  two  sheets  of  the  dimensions  hereinafter  specified 
(exclusive  of  any  cover  or  blank  leaf,  or  any  other  leaf  upon  which  any 
advertisement  or  other  notice  shall  be  printed) ;  or  shall  be  published 
for  sale  for  a  less  sum  than  sixpence,  exclusive  of  the  duty  by  this  Act 
imposed  thereon."  This  clause  is  taken  with  some  alterations  from  the 
60  Geo.  8  &  1  Geo.  4,  c.  9,  which  is  avowedly  for  the  purpose  of 
restraining  the  publication  of  papers  upon  political  subjects,  published 
in  great  numbers  and  at  small  prices,  and  therefore  makes  them  liable  to 
the  stamp  duties,  which  they  were  not  before.  It  provides  that  <^  from 
and  after  ten  days  after  the  passing  of  this  Act,  all  pamphlets  and 
papers  containing  any  public  news,  intelligence,  or  occurrences,  or  any 
remarks  or  observations  thereon,  or  upon  any  matter  in  Church  or  State, 
printed  in  any  part  of  the  United  Kingdom  for  sale,  and  published 
periodically^  or  in  parts  or  numbers,  at  intervals  not  exceeding  t^venty- 
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six  days  between  the  publication  of  any  two  sach  pamphlets  or  papers, 
parts  or  numbers,  where  ^any  of  the  said  pamphlets  or  papers,  ^^^  ^  ^ 
parts  or  numbers  respectively  shall  not  exceed  two  sheets,  or  ^ 
shall  be  published  for  sale  for  a  less  sum  than  sixpence,  exclusive  of  the 
duty  by  this  Act  imposed  thereon,  shall  be  deemed  and  taken  to  be 
newspapers  within  the  true  intent  and  meaning"  of  the  stat.  38  Geo.  8, 
c.  78,  arid  other  statutes,  including  the  55  Geo.  8,  c.  185.     I  cannot 
suppose  that  an  enactment  clearly  meant  to  extend  the  limits  of  taxa- 
tion, could  be  introduced  into  this  Act,  the  6  &  7  Will.  4,  for  the  pur- 
pose of  ^arrowing  them,  especially  after  another  clause  which  e:(tend8 
the  tax  to  papers  containing  only  or  principally  advertisements ;  nor 
does  the  language  used  bear  that  construction.     The  words  used  are, 
«and  aho  any  paper,  &c."    A  newspaper  is,  therefore,  not  merely  a 
paper  containing  public  news,  &c.,  printed  to  be  dispersed  and  made 
publicj  that  is,  not  merely  a  paper  whose  main  or  general  object  is  to 
give  intelligence  of  recent  events,  to  be  dispersed  and  made  public ;  but 
any  paper  containing  either  any  public  news,  intelligence,  or  occurrences, 
or  any  remarks  or  observations  thereon,  printed  for  sale,  though  its 
main  or  general  object  may  not  be  to  give  intelligence  of  recent  events, 
and  though  it  may  not  be  to  be  dispersed  and  made  public  after  the 
usual  manner  of  newspapers,  pr  within  the  meaning  of  those  terms,  pro- 
vided it  be  published  periodically  or  in  numbers,  at  intervals  not  exceed- 
ing twenty-six  days,  where  any  of  the  parts  or  numbers  shall  be  two 
sheets  or  less,  or  shall  be  published  for  sale  for  less  than  sixpence.     The 
object  clearly  was  to  extend  the  duty  to  some  other  publications  than 
those  falling  within  the  first  clause.     These  enactments,  thus  read  to* 
gether,  are  clear  enough,  and  perfectly  consistent.     Three  descriptions 
of  publications  are  newspapers :  first,  a  paper  whose  main  object  is  to 
give  news  or  intelligence  of  recent  events,  and  which  is  printed  to  be 
dispersed  and  made  public;  secondly,  any  paper  printed  weekly  or 
oftener,  or  at  intervals  not  exceeding  twenty-six  days,  containing  only 
or  principally  advertisements ;  thirdly,  any  paper  which  *contains  p^-  -  q 
any  news,  intelligence,  or  occurrences,  or  any  remarks  or  observa-  *- 
tions  thereon,  though  its  chief  object  be  not  the  giving  of  news  of  recent 
events  to  the  public,  or  any  remarks  on  such  news,  if  it  is  printed  for 
sale  and  published  in  any  way^  and  provided  such  publication  is  at 
mtervals  of  twenty-six  days  or  less,  and  if  each  paper  is  two  sheets  or 
less,  or  if  each  paper  is  published  for  sale  at  less  than  sixpence,  and 
though  such  publication  may  possibly  not  be  construed  to  be  a  disper- 
sion and  making  public  in  the  way  that  a  paper  is,  whose  main  object 
is  to  give  public  news.     The  publication  in  question  is  not  within  the 
last  clause,  because  it  is  published  at  greater  intervals  than  twenty-six 
days ;  but  it  is  within  the  first,  because  its  general  object  is  to  give  the 
public  intelligence  of  recent  occurrences,  and  is  therefore  liable  to  the 
duty. 

But  it  is  said  that  the  term  «  news*'  is  indefinite,  and  that  the  legis- 
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lature  could  not  have  intended  io  leave  this  term  undefined ;  and  that 
the  most  reasonable  construction  of  the  last  clause  is,  that  the  legisTa* 
ture  intended  to  define  it  bj  providing  that  nothing  should  be  deemed 
news  that  was  contained  in  a  paper  published  in  numbers  at  greater 
intervals  than  twenty-six  days.  I  cannot  think  that  the  legislature,  if 
they  had  any  intention  to  define  the  term  <<news/'  would  not  have 
adopted  clear  language  to  effect  that  purpose,  and  would  not  have  fixed 
the  time  after  which  events  were  not  to  answer  the  description  of  news : 
for  instance,  all  events  that  have  occurred  more  than  twenty^ix  days 
ago.  There  is  not  a  word  to  indicate  any  such  intention  in  this  clause ; 
and  it  cannot  be  supposed  that  they  meant  to  adopt  a  definition  which 
would  make  the  same  event  or  occurrence  a  matter  of  recent  occurrence 
or  news  if  narrated  in  a  daily  or  weekly  paper,  but  not  if  contained  in 
a  monthly  paper  published  the  same  day,  or  the  day  after  the  occurrence. 
They  certainly  have  not  fixed  any  period  after  which  events  should  cease 
to  be  deemed  news,  and  probably  they  thought  it  unnecessary  that  they 
*1901  ^^^^^^  ^^  ^^*  Most  likely  the  experiment  would  never  be  *tried 
-*  of  publishing  a  paper  whose  general  object  should  be  to  give  a 
narrative  of  facts  which  had  all  occurred  more  than  a  given  period,  say 
a  month,  before. 

Pollock,  C.  B. — This  is  an  information  for  penalties  and  for  duty 
under  the  6  &  7  Will.  4,  c.  76:  and  the  question  is,  whether  the  publi- 
cation called  <(The  Household  Narrative  of  Current  Events,"  a  copy 
of  which  is  appended  to  the  case  before  us,  is  a  newspaper  within  the 
meaning  of  the  Act,  and  liable  to  be  stamped  as  such.  If  it  be,  the 
defendants  are  liable  to  penalties  for  having  issued  it  without  a  stamp, 
and  the  Grown  is  entitled  to  our  judgment ;  if  it  be  not,  then  the  de» 
fendants  are  entitled  to  our  judgment.  The  question  is  not  free  from 
doubt,  and  I  say  so  especially  after  hearing  the  judgment  of  my  Brother 
Parke  ;  but  neither  the  arguments  of  the  counsel  for  the  Crown,  nor 
the  judgment  of  my  learned  Brother,  have  satisfied  me  that  this  publi- 
cation is  liable  to  be  stamped  as  a  newspaper ;  and  consequently  our 
judgment  (in  my  opinion)  ought  to  be  for  the  defendants. 

The  material  part  of  j;he  statute  is  that  portion  of  Schedule  (A.) 
(there  is,  however,  no  other  schedule)  which  contains  a  definition  of 
newspapers.  It  says,  the  following  shall  be  deemed  and  taken  to  be 
newspapers  chargeable  with  the  said  duties : — 1.  «  Any  paper  containing 
public  news,  intelligence,  or  occurrences,  printed  in  any  part  of  the 
United  Kingdom,  to  be  dispersed  and  made  public ;" — this  expression 
does  not  differ  much  from  what  is  found  in  the  first  statute  that  imposed 
a  duty  on  newspapers,  viz.  the  10  Ann.  c.  19,  s.  101 ;  and  which  con- 
tinued in  force  till  it  was  repealed  by  the  present  statute.  The  language 
of  that  statute  is — ^^  And  for  and  upon  all  newspapers  or  papers  con- 
taining public  news,  intelligence,  or  occurrences,  which  shall  be  printed 
in  Great  Britain,  to  be  dispersed  and  made  public."     Whatever  the 
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statute  of  Anne  meant,  the  statute  of  William  means,  and  neither  more 
nor  less.  I  say  not  mare^  because  by  its  very  title  the  statute  of  Will. 
4  is  an  Act  to  *<<  redttee*'  the  duties  on  newspapers ;  and  its  pre-  r^i-ioi 
amble  recites  that  it  is  expedient  to  <<  reduce"  them.  It  must  ^ 
therefore  be  taken  that  no  new  duty  was  imposed ;  and  if  therefore  this 
publication  "  The  Household  Narrative"  would  not  have  been  liable  to 
a  stamp  duty  before  the  6  &  7  Will.  4,  it  is  not  so  now.  Now  the  60 
Geo.  3  &  1  Geo.  4,  c.  9  (passed  in  1819),  intituled  <<  An  Act  to  subject 
certain  Publications  to  the  Duties  of  Stamps  upon  Newspapers,"  by  the 
1st  section  ejiacts,  that  <<  all  pamphlets  and  papers,  containing  any  public 
news,  intelligence,  or  occurrences,  or  any  remarks  or  observations  thereon, 
or  upon  any  matter  in  Church  or  State,  printed  in  any  part  of  the 
United  Kingdom  for  sale,  and  published  periodically  or  in  parts  or  num- 
bers, at  intervals  not  exceeding  twenty-eix  daye  between  the  publication 
of  any  two  such  pamphlets  or  papers,  parts  or  numbers,"  (the  size  is 
then  alluded  to)  "  not  exceeding  two  sheets,"  and  (the  price)  «<  for  a  less 
sum  than  sixpence,  exclusive  of  duty,"  shall  be  deemed  and  taken  to  be 
newspapers  within  the  meaning  of  the  88  Geo.  3,  c.  78,  and  other  sta- 
tutes imposing  duties  upon  and  regulating  the  publication  of  newspapers ; 
— and  in  the  4th  section  it  notices  ^^  pamphlets  and  papers  containing 
any  public  news,  intelligence,  or  occurrences,  or  any  such  remarks  or 
observations  as  aforesaid,  printed  for  sale,  and  published  periodically  or 
in  parts  or  numbers,  at  intervals  exceeding  twenty-six  days"  between 
two  nambers — ^not  exceeding  two  sheets,  at  a  less  price  than  sixpence— 
and  it  does  not  make  them  liable  to  stamp  duty,  but  enacts  that  they 
shall  be  published  on  the  first  day  of  every  calendar  month,  or  within 
two  days  before  or  after.  It  appears  to  me  that  this  is  a  legislative 
recognition  that  a  paper  published  at  greater  intervals  than  twenty-six 
days  has  not  the  character  of  a  newspaper,  though  it  may  be  a  chronicle 
of  events,  bringing  up  its  narrative  to  a  very  recent  period ;  and  I  think, 
as  (<The  Household  Narrative"  is  published  at  intervals  exceeding 
twenty-six  days,  it  would  be  difficult,  with  that  statute  before  us,  to  say 
it  was  ^liable  to  duty  under  that  Act.  If  it  was  not,  then,  for  p^^  ^^ 
the  reasons  already  given,  it  is  not  now.  ^ 

A  reference  to  some  other  publications  may  illustrate  this.  If  Mr. 
Macaulay  were  to-morrow  to  publish  a  continuation  of  his  history  up  to 
last  Saturday,  its  news  would  be  as  recent  as  that  of  any  of  the  Sunday 
papers ;  but  in  the  opinion  of  every  one  it  would  not  require  a  stamp. 
So  the  Annual  Registers,  if  published  in  the  first  week  of  the  new  year, 
are  not  in  the  nature  of  newspapers,  and  do  not  require  a  stamp. 
Some  of  the  monthly  magazines  have  been  purely  literary — at  least 
many  of  their  numbers  are  so— -but  several  of  them  contain  regular 
monthly  statements  of  births,  marriages,  and  deaths,  bankruptcies, 
commercial  intelligence,  and  the  proceedings  of  both  houses  of  parlia- 
ment while  they  sit,  yet  they  are  notoriously  unstamped,  and  no  elaim 
(that  I  am  aware  of)  has  ever  been  made  upon  thexn  for  the  payment 
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of  duty,  or  of  penalties  for  its  non-payment.  I  do  not  see  in  any  of 
the  statutes  any  distinction  between  a  publication  chiefly  or  wholly  con- 
sisting of  intelligence,  and  one  containing  such  intelligence  mixed  with 
other  matter ;  nor  do  I  find  anything  about  the  main  object  of  a  publi- 
cation ;  and  I  cannot,  from  the  distinction  between  the  two  expressions, 
<<  containing  news"  and  «  containing  any  news,"  come  to  the  conclusion 
at  which  my  Brother  Parke  has  arrived. 

Looking,  therefore,  at  the  whole  course  of  the  statutes  on  this  sub- 
ject, I  think  it  has  been  considered  by  the  legislature,  that  a  certain 
infrequency  of  publication  gives  to  a  periodical  the  character  of  a 
chronicle  or  history,  and  not  that  of  a  newspaper ;  and  however  it  may 
afford  useful  information,  as  it  is  not  likely  successfully  to  compete 
with  the  daily  or  weekly  papers,  it  has  not  been  rendered  liable  to  the 
stamp  duty.  An  interval  of  more  than  twenty-six  days  is  what  I  think 
the  law  has  fixed  as  the  criterion — if  the  interval  be  twenty-six  days  or 
less,  it  is  a  newspaper;  if  it  be  more,  it  is  a  chronicle — and  the  whole 
i^-icyryi  questiou  *turns  on  the  distinction  between  news  and  history, 
^  which  I  think  has  been  settled  by  the  legislature. 

For  these  reasons  I  therefore  agree  with  my  Brothers  Platt  and 
Martin,  that  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


Robinson,  Appellant,  Lawrence,  Respondent.    Dee.  1. 

The  Judge  of  &  conotj  court  hu  power  to  nonsuit  thA  plaintiff  in  aU  caset  in  which  the  Judge 

of  a  Buperior  Court  can  do  so. 
In  an  appeal  from  the  county  courts  as  a  general  rule,  the  successful  party  is  entitled  to  costs. 

This  was  an  appeal  by  the  defendant  from  the  County  Court  of 
Hertfordshire. — The  case  stated  that  the  plaintiff  levied  a  plaint,  and 
issued  a  summons  for  50Z.  for  money  had  and  received,  abandoning  the 
excess  of  his  claim  above  that  amount.  The  defendant  gave  notice  of 
a  set-off  equivalent  to  the  plaintiff's  claim.  The  Judge  having  heard 
the  evidence  on  both  sides,  after  some  deliberation,  intimated  that  in 
his  opinion  the  defendant  had  established  his  plea  of  set-off,  but  gave 
the  plaintiff  the  option  of  being  nonsuited.  To  this  the  defendant  ob- 
jected ;  but,  with  the  leave  of  the  Judge,  a  nonsuit  was  entered. 

In  last  Trinity  Vacation  (July  10) 

LubK  argued  for  the  appellant. — Under  the  circumstances  of  the  case, 
the  Judge  had  no  power  to  nonsuit  the  plaintiff.  Formerly,  by  the  rule 
of  the  common  law,  a  plaintiff  might  have  withdrawn  from  the  cause 
at  any  stage  of  the  proceedings ;  and  before  the  2  Hen.  4,  c.  7,  he 
might  have  done  so  even  after  verdict.    But  the  practice  and  proceed 
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ingB  of  the  county  courts  being  regulated  by  statute,  the  power  of  the 
judge  to  direct  a  nonsuit  is  confined  to  those  cases  for  which  the  statute 
expressly  provides.  If  the  judge  had  power,  independently  of  the 
statutes,  to  direct  a  nonsuit  in  those  cases  in  which  a  Judge  of  a  supe- 
rior Court  has  such  power,  the  enactments  would  be  unnecessary.  The 
inference  therefore  is,  that  a  ""nonsuit  can  only  be  entered  in  ^^^  ^ . 
those  cases  expressly  allowed  by  the  County  Court  Acts.  The  '■ 
intention  of  the  legislature  in  passing  these  enactments  was,  to  give  a 
summary  and  final  remedy  to  the  suitor.  The  present  case  does  not 
fall  within  either  the  79th  or  the  89th  sects,  of  the  9  &;  10  Yict.  c* 
95,(a)  which  give  the  judge  a  power  of  nonsuiting.  The  10th  sect,  of 
the  IS  k  14  Vict.  c.  61,  which  empowers  the  judge  to  award  the  defend- 
ant costs  in  case  the  plaintiff  does  not  appear,  affords  an  argument  that 
the  plaintiff  cannot  withdraw  from  the  cause.  In  Webster  v.  Mason, 
1  Dowl.  P.  C.  705,  Coleridge,  J.,  expressed  a  doubt  whether  the  judge 
of  a  Court  of  Requests  had  power  to  direct  a  nonsuit. 

[No  counsel  appeared  for  the  respondent.] 

Cur.  adv.  vult. 

Parke,  B.,  now  said — This  case  was  argued  before  my  Brother  Mar- 
tin and  myself  at  the  Sittings  after  last  Trinity  Term.  The  question 
was,  whether  or  not  the  plaintiff  in  an  action  for  money  had  and  re- 
ceived, in  which  there  was  a  plea  of  set-off,  after  the  judge  had  taken 
time  to  consider,  and  before  the  judge  had  delivered  his  verdict,  could 
be  nonsuited :  and  whether  the  judge  had  power  to  direct  a  *non-  r^ioc 
suit,  according  to  the  Acts  of  Parliament  which  regulate  the  ^ 
county  courts.  At  common  law,  whenever  the  plaintiff  ought  to  appear 
in  Court,  he  was  at  liberty  to  withdraw :  Co.  Litt.  188  b,  189  a.  In 
the  present  case,  when  the  judge  was  about  to  deliver  his  opinion,  and 
indeed  by  the  permission  of  the  judge,  the  plaintiff  withdrew.  We 
have  looked  through  the  County  Court  Acts,  but  do  not  find  any  clause 
contained  in  them  that  prohibits  the  plaintiff  from  exercising  this  com- 
mon law  right.  We  therefore  think  that  in  this  case  the  plaintiff  was 
at  liberty  to  be  nonsuited,  and  that  the  judge  was  right  in  permitting 
him  to  be  nonsuited. 

We  have  also  taken  the  point  with  respect  to  the  costs  of  the  appeal 
into  our  consideration,  and  have  consulted  some  of  the  members  of  this 

(a)  SeetioB  70  enacU :  "  That  if,  upon  the  day  of  the  retnrn  of  any  gnmmonsy  or  at  any  con- 
turaaUon  or  acyoamment  of  the  said  Coart»  or  of  the  cause  for  which  the  said  enmmoDS  ehaU 
hare  been  issned,  the  plaintiff  shall  not  appear,  the  oanse  shall  be  struck  out ;  and  if  he  shaU 
appear,  but  shall  not  make  proof  of  his  demand  to  the  satisfaction  of  the  Court,  it  shall  bO  law- 
ful for  the  Judge  to  nonsuit  the  plaintiff,  or  to  give  judgment  for  the  defendant ;  and  in  either 
sue,  where  the  defendant  shall  appear  and  shall  not  admit  the  demand,  to  award  to  the  defend- 
ant, by  way  of  costs  and  satisfaction  for  his  trouble  and  attendance,  such  sum  as  the  Judge  in 
his  discretion  may  think  fit,"  Ao. 

Sect.  89  enacts :  **  That  every  order  and  judgment  of  any  Court  holden  under  this  Act,  except 
as  herein  prorided,  shall  be  final  and  conclusive  between  the  parties ;  but  the  Judge  shall  hare 
power  to  nonsuit  the  pliuntiff  in  every  caae  in  which  satisfactory  proof  shaU  not  be  given  to  him^ 
••titling  either  the  plaintiff  or  defendant  to  the  judgment  of  the  Court,"  Ao. 
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Court  and  otiier  Jadges,  and  the  opinion  of  all  of  them  is,  that  in  these 
cases  the  costs  of  the  appeal  ought  to  follow  the  result ;  if  the  appellant 
succeeds,  he  ought  to  have  the  costs ;  if  the  respondent  succeeds,  he 
ought  to  have  the  costs.  If  the  appellant  is  not  to  have  the  costs  when 
the  judge  is  wrong,  the  effect  would  he  a  denial  of  justice :  in  a  county 
court,  the  costs  are  often  much  more  important  in  amount  than  the  debt 
itself.  In  this  case,  we  are  of  opinion  that  the  respondent  is  entitled 
to  costs. 

Appeal  dismissed,  with  costs.(a) 

(a)  Hmnp  VL  Wkat. 

Tns  w«8  Ml  appeal  from  a  oovntj  eovrt^  whieh  was  aigaed  in  last  Trinity  Vaeation  ( Jalj  10). 
This  Coart  expreised  an  opinion  in  farour  of  the  appellant^  but  took  time  to  oonsult  the  Jadgea 
of  the  other  Coarts,  in  order  that  a  general  role  might  be  adopted  ae  to  the  ooata  of  appeal. 

Parks,  B.,  in  the  present  Vacation  (Dee.  1),  eaid — ^We  hare  oonralted  the  Judges  of  the  other 
Gouts,  and  thej  are  all  of  opinion  that  the  ooets  of  the  appeal  onght  to  follow  the  erent  It 
was  so  decided  by  this  Court  in  the  case  of  Robinson  «.  Lawrenee;  and  indeed,  if  the  appellaat 
did  not  hare  his  oosts  when  the  judge  was  wrong,  there  would  be  a  manifest  failure  of  justiee. 

Appeal  afllrmed,  with  eotCik 


*126l  *^^^  Lancashirb  and  Torkshirb  Railway  Cohpakt  v.  Ths 
-'       East  Lancashirb  Railway  GoMPAirr.    Dec.  2. 

Bj  an  agreement  made  between  **  The  Manchester,  Bolton,  and  Bury  Railway  Company,"  and 
<<The  Bury  and  Roesendale  Railway  Company,"  it  was  agreed:  <' first,  that  they  would 
mutually  concur,  at  the  expense  of  tiie  Bury  and  Rossendale  Company,  in  obtaining  an  Aet 
of  Parliament  for  a  line  of  railway  from  the  Manchester  and  Bolton  Railway  to  Bury  and 
Rawtenstall :  secondly,  that  the  Bury  and  Rossendale  Railway  Company  should  hare  the  use 
of  the  Manchester  and  Bolton  Company's  station  at  Salford,  but  not  to  impede  the  Manchester 
and  Bolton  Company's  traffic,  paying  such  charge  for  such  requisite  additional  accommodation 
to  the  same,  arising  from  the  traflSc  of  the  Bury  and  Rossendale  Company,  as  any  three  indif- 
ferent persons,  to  whom  it  should  be  referred  in  the  usual  way,  should  determine :  thirdly,  thai 
the  traffic  of  the  Manchester,  Bury,  and  Roesendale  Company,  whether  of  passengers,  mer- 
chandise, or  coal  (that  is,  traffic  using  both  lines  or  any  portions  thereof),  between  Salford  and 
Rawtenstall,  or  any  pointo  intermediate  to  these,  should  be  carried  on,  as  respecte  engine- 
power  and  carriages,  clerks,  and  porters,  and  aU  other  expenses  (except  the  maintenance  of  tha 
Manchester  and  Bolton  Railway),  at  the  eoste  and  charge  of  the  Bury  and  Rossendale  Rail- 
way Company,  who  should  pay  to  the  Manchester  and  Bolton  Railway  Company,  for  the  uaa 
of  their  railway,  and  in  respect  to  the  traffie  therein  specified,  a  pro  raUl  proportion  (according 
to  the  distance  passed  over  the  two  lines  respectively)  of  all  and  singular  the  gross  rates,  tolls, 
and  proceeds  arising  from  the  said  traffic :  with  this  proviso,  that  nothing  therein  contained 
nor  elsewhere  provided,  should  authorise  the  Manchester  and  Bolton  Railway  Company  to 
reoeire,  for  the  use  of  their  railway  between  the  point  of  junction  of  it  with  the  Bury  and 
Rossendale  Railway  and  Salford,  for  a  greater  distance  than  half  the  length  between  suck 
point  of  junction  and  the  terminus  of  the  Manchester  and  Bolton  Railway  at  Salford ;  never- 
theless, the  Manchester  and  Bolton  Railway  Company  should  be  entitled  to  charge,  for  the  use 
of  such  portion  of  their  railway,  for  a  length  of  two  miles  at  the  least"    After  the  making  of 
this  agreement,  the  Manchester,  Bolton,  and  Bury  Railway  Company  was  incorporated  with 
the  Manchester  and  Leeds  Railway  Company,  and  ultimately  became  "  The  Lancashire  and 
Yorkshire  Railway  Company ;"  and  the  Bury  and  Rossendale  Railway  Company  became  «Tlia 
Manchester,  Bury,  and  Rossendale  Railway  Company,"  and,  having  been  extended  to  certain 
other  places,  became  "  The  East  Lancashire  Railway  Company ;"  and,  by  subsequent  Acts  of 
Parliament,  certain  otl^er  railways  were  incorporated  with  it>  so  as  to  form  an  extensive  lin« 
«f  railway.    A  apedal  verdict  having  found  that  the  length  of  the  Maaoheeter,  Bolton^  and 
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Buy  Railway,  from  the  station  at  Salford  to  its  point  of  Jnnction  with  the  Manchester,  Buty, 
and  Roijendale  Railwaj  at  ClifV>n,  was  fonr  miles  and  no  more : — Held,  first,  that,  on  the  tmo 
eonstraction  of  the  aboye  agreement,  the  Lancashire  and  Yorkshire  Railway  Company  were  not 
entiUdd  to  charge  the  Bast  Laneashire  Railway  Company  that  proportion  for  the  whole  amount 
reeeived  as  toUs,  which  the  whole  distanoe  of  two  miles  to  be  charged  on  this  part  bears  to  the 
whole  distance  travelled  on  the  line  of  the  Bast  Lancashire  Company  alone,  bat  that  the  rate 
per  mile  for  the  charge  was  first  to  be  settled  by  the  relative  distances  aetaally  travelled  on 
each ;  and  when  so  settled,  a  distanoe  of  two  miles  was  to  be  paid  for  at  that  rate. — Secondly^ 
that  the  agreement  was  not  affected  by  the  subsequent  Acts  of  Parliament,  and  consequently 
did  not  extend  beyond  the  traffic  along  the  Bury  and  Rossendale  Railway  alone. 

Debt  for  tolls  and  duties,  payable  from  the  defendants  to  the  plain- 
tiffs in  respect  of  the  passage  and  conveyance  of  divers  steam  engines, 
trucks,  carriages,  and  wagons  of  the  defendants,  and  of  divers  persons, 
goods,  chattels,  and  merchandise,  along  a  certain  railway  of  the  plain- 
tiffs. The  defendants  paid  a  certain  sum  into  court  in  satisfaction  of 
a  portion  of  the  plaintiffs*  demand ;  and  pleaded,  as  to  the  residue,  nevei 
indebted,  and  payment.  The  cause  came  on  for  trial  before  Wightman, 
J.,  at  the  Liverpool  Summer  Assizes,  1849,  when  a  special  verdict  was 
taken,  which  found  the  following  facts : — 

*By  the  6  &  7  Will.  4,  c.  cxi.,  for  making  a  railway  from  p^n^QT 
Manchester  to  Leeds,  certain  persons  were  incorporated  by  the  ^ 
name  of  <<  The  Manchester  and  Leeds  Railway  Company ;"  which  Act 
was  altered  and  amended  by  divers  subsequent  Acts ;  and  by  the  10  & 
11  Vict.  c.  clxiii.,  the  name  of  the  Company  was  changed  to  that  of 
((The  Lancashire  and  Yorkshire  Railway  Company,"  the  plaintiffs  in 
this  action.  By  the  7  &  8  Vict.  c.  Iz.,  for  making  a  railway  from  the 
Manchester  and  Bolton  Railway,  in  the  parish  of  Eccles,  to  the  parish 
of  Whalley,  all  in  the  county  palatine  of  Lancaster,  certain  persons 
irere  incorporated  by  the  name  of  «  The  Manchester,  Bury,  and  Rossen- 
dale  Railway  Company  ;'*  which  name  was  by  the  9  &  10  Vict.  c.  ci., 
changed  to  «  The  East  Lancashire  Railway  Company,"  the  now  defend- 
ants. By  the  1  &  2  Will.  4,  c»  Iz.,  intituled  «  An  Act  to  enable  the 
Company  of  Proprietors  of  the  Canal  Navigation  from  Manchester  to 
Bolton  and  to  Bury  to  make  a  Railway  from  Manchester  to  Bolton  and 
to  Bury,  in  the  County  Palatine  of  Lancaster,  upon  or  near  the  Line 
of  that  Canal  Navigation,  and  to  make  a  collateral  Branch  to  communi- 
cate therewith,  afterwards  known  and  cited  in  Acts  of  Parliament  by 
the  short  title  of  ( The  Manchester,  Bolton,  and  Bury  Canal  and  Rail- 
way Act,  1881,'"  certain  persons  were  incorporated  by  the  name  of 
« The  Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Bury 
Canal  Navigation  and  Railway;"  and  were  thereby  authorized  (inter  alia) 
to  make  a  railway  or  railways,  with  proper  works  and  conveniences  con- 
nected therewith,  for  the  passage  of  wagons  and  other  carriages  properly 
constructed,  commencing  from  the  river  Irwell,  in  the  township  of  Sal- 
ford,  in  the  county  aforesaid,  and  eztending  and  passing  through  Clifton 
and  other  places  in  the  said  county,  and  terminating  in  the  town  of 
Bolton  in  that  county;  and  were  thereby  authorized  to  receive  r^^aa 
eertam  rates,  tpUs,  and  duties  for  and  in  respect  of  ^passengers  ^ 
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and  goods  passing  over  the  last-mentioned  railway  or  any  part  thereof, 
and,  in  case  of  refusal  or  neglect  of  payment  thereof,  to  sue  for  and 
recover  the  same  by  an  action  of  debt  in  any  of  her  Majesty's  Courts 
of  record.  This  statute  was  amended  by  the  statute  2  Will.  4,  intituled 
<<  An  Act  to  enable  the  Company  of  Proprietors  of  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Railway  to  alter  some  Parts 
of  the  said  Canal  Navigation,  to  alter  and  amend  the  Line  of  the  said 
Railway,  to  make  further  collateral  Branches  thereto,  and  for  amending 
the  Powers  and  Provisions  of  the  Act  relating  to  the  said  Canal  and 
Railway,"  and  also  by  two  other  Acts,  passed  in  the  5  Will.  4  and  1 
Vict,  respectively.  The  railway  thu^  authorized  to  be  constructed  from 
the  river  Irwell  through  Clifton  to  Bolton,  with  divers  works  connected 
therewith,  was  accordingly  constructed  by  the  Company  so  incorporated 
by  the  name  of  "The  Company  of  Proprietors  of  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Railway;"  and  which  last- 
mentioned  railway  was  commonly  called  and  known  and  mentioned  in 
divers  Acts  of  Parliament  by  the  name  of  "  The  Manchester  and  Bolton 
Railway ;"  and  .amongst  other  works  so  authorized  was  constructed  a 
station  at  the  commencement  of  that  railway  n^ar  the  river  Irwell,  in 
the  township  of  Salford,  near  Manchester,  and  also  certain  warehouses, 
buildings,  and  conveniences  connected  therewith  at  Salford.  After- 
wards, on  the  14th  November,  1843,  the  following  memorandum  of 
agreement  was  made  between  J.  Barnes  on  behalf  of  the  Company  of 
proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation  and 
Railway,  and  signed  by  him  on  behalf  of  that  Company ;  and  J.  Grundy 
on  behalf  of|  certain  persons  then  intending  to  form  a  Company,  pro- 
posed to  be  called  "The  Bury  and  Rossendale  Railway  Company,"  but 
who  were  afterwards  incorporated  by  the  name  of  «  The  Manchester, 
♦19Q1  -"^^^y*  *^^  Rossendale  Railway  ^Company,"  and  subsequently  by 
•^  the  name  of  "The  East  Lancashire  Railway  Company,"  and 
which  memorandum  or  agreement  was  duly  signed  by  him  on  their 
behalf. 

"  Memorandum  of  Agreement. — It  is  hereby  mutually  agreed  between 
the  parties  undersigned,  for  themselves,  and  on  behalf  of  the  Company 
of  proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation 
and  Railway,  and  the  Bury  and  Rossendale  Railway  Company : 

"  First,  that  they  will  mutually  concur,  co-operate,  and  aid,  at  the 
expense  of  the  Bury  and  Rossendale  Company,  in  obtaining  an  Act  of 
Parliament  in  the  ensuing  session  for  a  line  of  railway  from  the  Man- 
chester and  Bolton  Railway  to  Bury  and  Rawtenstall. 

"  Secondly,  that  the  Bury  and  Rossendale  Railway  Company  shall 
have  the  use  of  the  Manchester  and  Bolton  Company's  station  at  Sal- 
ford, but  not  to  impede  the  Manchester  and  Bolton  Company's  traffic, 
paying  such  charge  for  such  requisite  additional  accommodation  to  the 
same,  arising  from  the  traffic  of  the  Bury  and  Rossendale  Company,  as 
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any  three  indifferent  persons,  to  whom  it  shall  be  referred  in  the  usual 
way,  shall  determine. 

<<  Thirdly,  that  the  traffic  of  the  Manchester,  Bury,  and  Rossendale 
Company,  whether  of  passengers,  merchandise,  or  coal  (that  is,  traffic 
nsing  both  lines  or  any  portions  thereof),  between  Salford  and  Rawten- 
stall,  or  any  points  intermediate  to  these,  shall  be  carried  on,  as  it  respects 
engine  power  and  carriages,  clerks,  porters,  and  all  other  expenses 
(except  the  maintenance  of  the  Manchester  and  Bolton  Railway),  at 
the  costs  and  charge  of  the  Bury  and  Rossendale  Railway  Company, 
who  shall  pay  to  the  Manchester  and  Bolton  Railway  Company  for  the 
use  of  their  railway,  and  in  respect  to  the  traffic  herein  specified,  a  pro 
rat&  proportion  (according  to  the  distance  passed  over  the  two  lines 
respectively)  of  all  and  singular  the  gross  rates,  tolls,  and  proceeds 
arising  from  the  said  traffic,  with  no  other  deduction  from  the  same 
than  that  hereinafter  ^mentioned ;  and  with  this  proviso,  that  p^^  ^^ 
nothing  herein  contained  nor  elsewhere  provided  shall  authorize  *• 
the  Manchester  and  Bolton  Railway  Company  to  receive  for  the  use  of 
their  railway  between  the  point  of  junction  of  it  with  the  Bury  and 
Rossendale  Railway  and  Salford,  for  a  greater  distance  than  half  the 
length  between  such  point  of  junction  and  the  terminus  of  the  Man- 
chester and  Bolton  Railway  in  Salford ;  nevertheless  the  Manchester 
and  Bolton  Railway  Company  shall  be  entitled  to  charge  for  the  use 
of  such  portion  of  their  railway  for  a  length  of  two  miles,  at  the  least. 

<(  Fourthly,  that  previous  to  such  apportionment  of  the  gross  rates, 
tolls,  and  proceeds  referred  to  in  clause  3,  the  Bury  and  Rossendale 
Railway  Company  shall  be  entitled  to  deduct  so  much  of  the  passenger 
duty  as  shall  be  paid  by  them ;  and  afterwards  farther  to  deduct  from 
the  proceeds  of  all  such  of  the  said  traffic  as  shall  have  been  conveyed 
in  their  carriages,  wagons,  and  trucks,  and  by  power  provided  at  their 
expense,  the  further  sum  of  12|  per  cent.,  and  no  more,  from  the  pro- 
ceeds arising  from  passenger  traffic,  including  gentlemen's  carriages, 
horses  and  parcels,  and  SO  per  cent.,^and  no  more,  from  the  proceeds 
arising  from  merchandise  or  coal  traffic,  including  stone. 

« Fifthly,  that  the  Manchester  and  Bolton  Railway  Company  will, 
if  required,  subscribe  75,000?.,  by  taking  shares  to  this  amount,  towards 
the  expense  of  constructing  the  Bury  and  Rossendale  Railway. 

(<  Sixthly,  that  the  Manchester  and  Bolton  Railway  Company  shall 
be  represented  in  the  Bury  and  Rossendale  Railway  Company,  as  to 
the  number  of  directors  and  votes  at  meetings  of  proprietors,  in  pro 
rat&  proportion  with  the  amount  of  their  subscription  to  the  capital  of 
the  Company." 

The  special  verdict  then  found  that  the  parties  making  and  signing 
this  agreement  had  power  from  their  respective  Companies  to  do  so  on 
their  behalf;  and  that  the  *agreement  was  afterwards  ratified  by  r^iq^ 
a  certain  deed  or  agreement  bearing  date  the  22d  January,  1844,  *- 
and  sealed  with  the  common  seal  of  the  Company  of  proprietors  of  the 
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Manchester,  Bolton,  and  Bary  Canal  Navigation  and  Railway,  and  signed 
and  sealed  by  J.  Grundy  on  behalf  of  the  directors  of  the  Manchester, 
Bury,  and  Rossendale  Railway  Company  afterwards  incorporated  aa 
aforesaid. 

By  the  said  Act  of  the  7  &  8  Vict,  c*  be.,  the  Manchester,  Bury,  and 
Rossendale  Company  were  authorized  to  make  a  railway,  commencing 
by  a  junction  with  the  Manchester  and  Bolton  Railway  in  the  township 
of  Clifton,  in  the  parish  of  Eccles,  and  passing  through  Clifton,  Ros- 
sendale, and  other  places  therein  mentioned,  all  in  the  county  palatine 
of  Lancaster,  and  terminating  in  the  township  of  Lower  Booths,  in  the 
parish  of  Whalley,  in  the  said  county ;  and  as  soon  as  the  junction 
between  the  railway  thereby  authorized  to  be  made  and  the  Manchester 
and  Bolton  Railway  at  Clifton  should  be  effected,  and  the  railway  opened 
to  passenger  traffic  to  Bury,  the  Company  should  at  all  times  be  enti- 
tled to  use  so  much  of  the  Manchester  aud  Bolton  Railway  as  lies 
between  the  point  of  junction,  and  the  present  terminus  of  the  same 
railway  in  Salford,  with  their  own  engines,  coaches,  wagons,  and  other 
carriages  for  the  conveyance  by  them  of  all  such  passengers,  cattle^ 
goods,  wares,  merchandise,  articles,  matters,  and  things  of  every  descrip* 
tion,  and  of  such  only  as  should  have  first  bon&  fide  passed  the  railway 
thereby  authorized  to  be  made  from,  or  should  afterwards  bonfi  fide  pass 
along  the  last-mentioned  railway  to,  any  of  the  usual  and  accustomed 
stations  or  stopping-places  therein ;  subject  only  to  the  payment  by 
way  of  toll  to  the  said  Company  of  proprietors  of  such  charges,  &c., 
as  might  have  been  or  hereafter  might  be  determined  by  mutual  agree- 
ment between  the  two  Companies ;  and  also,  for  the  purposes  of  such 
traffic  only,  to  use  the  station  at  Salford  and  the  conveniences  connected 
»i  09-1  therewith,  but  not  so  as  to  impede  the  traffic  of  '''the  said  Com- 
-^  pany  of  4)roprietors ;  and  all  the  powers  and  remedies  for  the 
recovery  of  tolls,  rates,  and  duties  under  the  existing  Acts  of  the  said 
Company  of  proprietors,  should  be  applicable  to  the  recovery  from  the 
Company  thereby  incorporated  of  payments  due  in  respect  of  the  above 
traffic. 

The  verdict  then  set  out  some  other  parts  of  that  statute ;  and  found 
as  a  fact  that  the  length  of  the  Manchester  and  Bolton  Railway  from 
the  commencement  thereof  from  the  river  Lrwell  near  Manchester,  that 
is^  at  the  station  at  Salford,  to  the  point  where  the  said  junction  is 
made  therewith  by  the  Manchester,  Bury,  and  Rossendale  Railway  at 
Clifton,  is  four  miles  and  no  more;  and  that  the  entire  length  of 
that  which  was  the  Manchester,  Bury,  and  Rossendale  Railway  is  four- 
teen miles  and  no  more ;  and  that  the  length  of  so  much  thereof  as 
extends  from  the  junction  at  Clifton  to  Bury  is  six  miles  and  no  more. 

By  the  8  &  9  Vict.  c.  xxxv.,  certain  persons  were  incorporated  by 
the  name  of  «  The  Blackburn,  Burnley,  Accrington,  and  Colne  Exten- 
sbn  Railway  Company;"  and  were  thereby  authorized  to  make  and 
construct  a  railway  and  works  connected  therewitbi  commencing  by  a 
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junction  with  the  Manchester^  Bury,  and  Rossendale  Railway,  in  the 
township  of  Tottington  Higher  End,  in  the  parbh  of  Bary,  and  passing 
through  divers  places  therein  mentioned  to  Accrington  in  the  said 
connty,  and  thence  by  means  of  two  diverging  lines  of  railway,  the 
one  passing  through  divers  places  therein  mentioned  and  terminating  at 
or  near  Blackburn,  either  by  a  distinct  terminus  or  by  a  junction  with 
the  then  intended  Blackburn  and  Preston  Railway,  and  the  other  of 
such  diverging  lines  passing  through  Burnley  and  other  places  therein 
named,  and  terminating  at  or  near  Colne  in  the  said  county ;  and  the 
last-mentioned  Company  were  empowered  to  demise  or  lease  the  railway 
and  works  thereby  authorized  to  the  Manchester,  Bury,  and  Rossendale 
Railway  Company,  for  any  term  which  *might  be  mutually  rui-iQQ 
agreed  upon ;  and  the  Manchester,  Bury,  and  Rossendale  Rail-  ^ 
way  Company  were  also  empowered,  if  they  should  think  fit,  to  pur- 
chase the  undertaking  thereby  authorized ;  and  the  Company  thereby 
incorporated  were  authorized  to  sell  the  undertaking,  either  before  or 
after  completion,  upon  such  terms  as  should  be  mutually  agreed  upon, 
and  to  convey  the  same  to  the  Manchester,  Bury  and  Rossendale  Rail- 
way Company ;  and  that,  upon  such  conveyance  being  made,  the  under- 
taking should  become  and  form  part  of  the  undertaking  of  the  Man- 
chester, Bury,  and  Rossendale  Railway;  and  the  said  undertakings, 
when  80  united,  should  be  called  <«  The  East  Lancashire  Railway ;"  and 
all  the  rights,  privileges,  and  authorities  of  the  Company  incorporated 
thereby  should  thereupon  vest  in  the  Manchester,  Bury,  and  Rossen- 
dale Railway  Company.  The  Manchester,  Bury,  and  Rossendale  Rail- 
way Company  having  become,  and  being  now  called,  the  East  Lanca- 
shire Railway  Company  by  virtue  of  the  8  &  9  Vict.  c.  ci.,  by  indenture 
of  the  4th  of  August,  1845,  between  the  Blackburn,  Burnley,  Accring- 
ton, and  Colne  Extension  Railway  Company  and  the  East  Lancashire 
Railway  Company,  and  sealed  with  their  common  seals,  the  undertaking 
and  works  of  the  Blackburn,  Burnley,  Accrington,  and  Colne  Exten- 
sion Railway  Company,  were  duly  conveyed  to  and  became  vested  in 
the  East  Lancashire  Railway  Company,  according  to  the  provisions  of 
the  statute. 

By  agreement  under  seal  of  the  19th  of  March,  1846,  between  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway  Company 
of  the  first  part,  the  Manchester  and  Leeds  Railway  Company  of  the 
second  part,  and  the  East  Lancashire  Railway  Company  of  the  third 
part,  it  was  provided  (inter  alia)  that  the  agreement  of  the  22d  of 
January,  1844,  and  the  provisions  of  the  statute  afiecting  the  Bolton 
Company,  should  be  confirmed  by  an  Amalgamation  Act  of  Parliament 
to  be  obtained  if  possible ;  ^subject  to  this  alteration,  that  the  p^^ » . 
East  Lancashire  Company,  in  respect  of  their  traffic  passing  from  *• 
the  Manchester  and  Bolton  line  to  the  Victoria  station  or  elsewhere, 
should  be  liable  to  pay  to  the  Bolton  or  amalgamated  Company,  for  the 
use  of  the  Manchester  and  Bolton  line  between  Clifton  and  Siftlford,  the 
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same  sums  only  by  way  of  toll  as  were  set  forth  in  the  agreement  of  the 
22d  of  January,  1844.  The  Victoria  station  here  mentioned  is  a  station 
partly  belonging  to  the  Manchester  and  Leeds  Railway  Company,  now 
called  the  Lancashire  and  Yorkshire  Railway  Company,  and  partly  to 
the  London  and  North  Western  Railway  Compajoy,  and  is  connected 
with  the  station  of  the  Manchester  and  Bolton  Railway  at  Salford  by 
a  short  Railway  Branch,  of  the  length  of  1290  yards,  being  part  of  one 
of  the  lines  of  railway  of  the  London  and  North  Western  Railway  Com- 
pany ;  by  means  of  which  passengers  and  goods  passing  on  the  Man- 
chester and  Bolton  Railway  may  be  forwarded  to  the  Victoria  station, 
and  from  thence  by  other  lines  of  railway  belonging  to  the  Manchester 
and  Leeds  Railway  Company ;  and  passengers  and  goods  coming  from 
such  other  lines  of  railway  may  be  forwarded  to  and  along  the  Man- 
chester and  Bolton  Railway,  which  became  vested  in  the  Manchester 
and  Leeds  Railway  Company. 

By  the  9  &  10  Vict.  c.  ccclzxviii.,  the  Manchester,  Bolton,  and  Bury 
Canal  Navigation  and  Railway,  and  all  its  real  and  personal  estate  and 
effects,  rights,  privileges,  powers,  and  authorities,  were  vested  in  the 
Manchester  and  Leeds  Railway,  now  called  <<  The  Lancashire  and  York- 
shire Railway  Company;"  and  it  was  thereby  enacted,  that  the  Man- 
chester and  Leeds  Railway  Company  might  receive  the  rates,  tolls,  and 
charges  therein  mentioned,  for  and  in  respect  of  the  passing  of  passen- 
gers and  goods  and  carriages  over  the  Manchester  and  Bolton  Railway, 
with  a  proviso,  that  with  respect  to  such  passing  over  that  railway  for 
a  less  distance  than  six  miles,  the  Manchester  and  Leeds  Railway  Com- 
♦1  ^^1  P^^J  ^^S^^  demand  tolls  as  for  six  miles.  That  '^'statute  like- 
-*  wise  confirmed  the  agreements  of  the  22d  of  January,  1844,  and 
the  19th  of  March,  1846,  unless  where  inconsistent  with  its  provisions ; 
and  enacted  that  all  the  powers,  authorities,  rights,  privileges,  pro- 
visions, directions,  matters,  and  things  applicable  to  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Railway,  and  contained  in  any 
Acts  relating  to  the  East  Lancashire  Railway  Company,  save  only  as 
altered  by  itself,  should  be  exercised  by  and  be  applicable  to  the  Man- 
chester and  Leeds  Railway  Company ;  provided  that  nothing  contained 
in  that  Act  should  prejudice,  &c.,  any  of  the  rights,  &c.,  vested  in  the 
East  Lancashire  Railway  Company  by  virtue  of  the  last-named  Acts  of 
Parliament,  relating  to  the  use  of  the  Manchester,  Bolton,  and  Bury 
Railway,  and  the  stations,  warehouses,  buildings,  and  conveniences  con- 
nected therewith. 

By  the  7  &  8  Vict.  c.  xxxiv.,  certain  persons  were  incorporated  by 
the  name  of  <<  The  Blackburn  and  Preston  Railway  Company,"  for  the 
purpose  of  making  a  railway  from  Blackburn,  in  Lancashire,  and  termi- 
nating by  a  junction  with  the  North  Union  Railways ;  and  by  the  8  & 
9  Vict.  c.  ciii.,  certain  alterations  were  allowed  to  be  made  in  that  line ; 
and  by  the  9  &  10  Vict.  c.  cclxvi.,  the  Company  were  empowered  to 
make,  certain  branch  railways.    By  the  9  &  10  Vict.  c.  cccii.,  the  Black- 
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burn  and  Preston  Railway  Company  was  consolidated  with  the  East 
Lancashire  Railway  Company ;  with  the  proviso,  that  the  tolls,  rates, 
and  charges  to  be  taken  by  the  Company  in  respect  of  the  passage  and 
conveyance  respectively  of  all  goods,  articles,  matters,  and  things  upon 
the  said  railway  and  the  Manchester  and  Bolton  Railway,  between  its 
point  of  junction  at  Clifton  and  its  then  present  terminus  at  Salford, 
should  be  computed  at  such  rates  as  if  the  railways  thereby  amalga- 
mated, and  the  Manchester  and  Bolton  Railway,  formed  one  line  of  rait 
way.     By  <»  The  Liverpool,  Ormskirk,  and  Preston  Railway  Act,  1846*' 
(9  &  10  Vict.  c.  ccclxi.),  certain  persons  were  incorporated  by  the  name 
of  "  The  *Liverpool,  Ormskirk,  and  Preston  Railway  Company ;"  p^-  og 
and  were  authorized  to  construct  certain  railways  therein  men-  ^ 
tioned,  and  particularly  a  certain  railway  from  a  place  near  Liverpool 
to  a  place  near  Preston,  and  to  connect  the  same  with  the  Blackburn 
and  Preston  Railway,  and  were  authorized  to  demise  or  lease  their  un- 
dertaking to  the  East  Lancashire  Company,  or  to  sell  and  convey  it  to 
them ;  and  it  was  accordingly  so  conveyed  by  indenture  of  the  dth  of 
October,  1846.     By  the  10  &  11  Vict.  c.  cclxxxix.,  the  East  Lancashire 
Railway  Company  were  empowered  to  extend  their  railway  into  Preston. 
By  the  9  &  10  Vict.  c.  cccxc,  certain  persons  were  incorporated  hy 
the   name  of  <<The  West   Riding  Union  Railways  Company,"  and 
authorized  to  make  certain  railways  communicating  with  the  Manches^ 
ter  and  Leeds  Railway,  and  to  receive  for  the  use  thereof  certain  rate3» 
tolls,  and  charges  for  the  passage  of  passengers  and  goods  over  and 
upon  the  said  railways,  with  a  proviso,  that  with  respect  to  the  pass- 
ing of  the  same  over  the  said  railways  for  a  less  distance  than  six  miles^ 
the  Conapany  might  demand  tolls  for  six  miles ;  and  that  from  and  after 
the  undertaking  thereby  authorized  should  have  been  united  to  and 
amalgamated  with  the  Manchester  and  Leeds  Railway  Company,  the 
maximum  rates  of  charge  for  the  conveyance  of  passengers,  &c.,  in« 
eluding  the  tolls  for  the  use  of  the  said  railways,  the  locomotive  power, 
and  every  other  expense  incidental  to  such  conveyance,  except  Govern- 
ment duty,  should  be  applicable  to  the  Manchester  and  Leeds  Railway, 
and  to  all  other  railways  which  then  were  t>r  might  thereafter,  by  virtue 
of  any  Act  or  Acts  of  Parliament  to  be  passed  in  that  session,  be  oi' 
become  united  to  or  amalgamated  with  the  Manchester  and  Leeds  Rail- 
way Company ;  with  a  proviso  that  nothing  in  that  Act  contained  should 
authorize  the  Manchester  and  Leeds  Railway  Company  to  charge  any 
higher  rate  upon  any  railway  then  amalgamated  with  or  united  to,  or' 
which  might  by  virtue  *of  any  Act  or  Acts  passed  during  the  then  ^^^  o^ 
present  session  of  Parliament,  be  amalgamated  with  or  united  to  ^ 
the  Manchester  and  Leeds  Railway,  than  the  maximum  rate,  allowed  by 
the  respective  Acts  severally  applicable  to  such  railway,  previous  to  such 
amalgamation  ;  and  by  the  last-mentioned  Act,  the  West  Riding  Union- 
Railways  Company,  thereby  incorporated,  was  thereby  united  to  and 
mcorporatec*  with  the  Manchester  and  Leeds  Railway  Company,  after-^ 

l2 
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wards  and  now  called  « Hie  Lancashire  aad  Torkshire  Railway  Com- 
pany," in  pursuance  of  the  10  k  11  Viet.  c.  cbiii. 

The  special  verdict  then  proceeded  to  find  that  the  Manchester,  Bury, 
and  Rossendale  Railway  Company  until  its  change  of  name,  and  subse- 
quently as  the  East  Lancashire  Company,  used  so  much  of  the  railway, 
formerly  the  Manchester  and  Bolton  Railway,  as  lies  between  the  point 
of  junction  and  the  terminus  of  that  railway  in  Salford ;  that  between 
Clifton  and  Salford  there  are  two  other  stati<>n8,  the  Pendleton  and  Wind- 
sor Bridge ;  and  that  the  length  of  the  railway  of  the  defendants,  from  the 
commencement  at  the  junction  at  Clifton  to  New  Hall  Hey  Bridge,  is 
fourteen  miles ;  and  that  the  entire  length  of  the  defendants'  railway 
is  seventy-two  miles :  and  that  between  the  29th  April  and  the  Ist  June, 
1849,  divers  steam-engines,  trucks,  carriages,  and  wagons  of  the  defend- 
ants, with  passengers,  goods,  chattels,  and  merchandise,  did  pass  over 
that  part  of  the  railway  of  the  plaintiffs,  formerly  called  the  Manchester 
and  Bolton  Railway,  which  lies  between  Salford  and  the  junction  at 
Clifton,  to  and  from  the  usual  and  accustomed  stations  or  stopping- 
places  on  the  said  railway  of  the  defendants ;  and  that  some  of  such 
steam-engines,  &c.,  came  from,  and  other  part  thereof  passed  on  to, 
stations  and  places  on  that  part  of  the  railway  of  the  defendants  which 
lies  beyond  the  line  of  that  portion  of  the  defendants'  railway  which 
was  formerly  called  the  Manchester,  Bury,  and  Rossendale  Railway ; 
*1  ^Rl  ^^^^  ^^^^  passing  as  '^'aforesaid  was  by  the  sufferance  and  per- 
-'  mission  of  the  plaintiffs ;  and  that  payment  of  the  tolls  and 
duties  claimed  by  the  plaintiffs  in  this  aption  was  duly  claimed  on  their 
behalf. 

Tomlinaon  (J.  ffendenon  with  him)  argued  for  the  plaintiffs  in 
Michaelmas  Term  (Nov.  14). — The  special  verdict  raises  two  questions : 
first,  as  to  the  rate  of  charge  for  carriages  and  passengers  traversing 
the  whole  or  any  part  of  the  plaintiffs'  line  between  the  point  of  iti 
junction  at  Clifton  with  the  defendants'  line  and  the  Salford  station, 
which  distance  is  found  to  be  four  miles :  secondly,  whether  the  agree* 
ment  extends  to  traffic  beyond  the  original  Manchester,  Bury,  and 
Rossendale  line.  Both  questions  depend  upon  the  construction  of  the 
agreement  of  the  14th  November,  1848.  With  respect  to  the  first 
question,  the  plaintiffs  are  by  that  agreement  entitled  to  charge  <<  a  pro 
rat&  proportion,  according  to  the  distance  passed  over  the  two  lines  re- 
spectively." The  word  ^<  distance"  there  means  the  actual  distance 
traversed  on  the  defendants'  line,  and  the  conventional  distance,  that  is 
the  two  miles,  on  the  plaintiffs'  line ;  so  that  they  have  a  right  to  charge 
that  proportion  of  the  whole  amount  received  by  the  defendants  for  toll 
which  the  two  miles  bear  to  the  whole  distance  traversed  on  the  defend* 
ants'  line.  Thus,  assuming  that  the  defendants  travelled  six  miles  on 
their  line,  and  also  used  the  plaintifi'  line,  the  latter  would  be  entitled 
to  charge  in  the  proportion  which  two  bears  to  eight,  that  is,  one-fourth; 
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or  if  tlie  defendants  travelled  bat  four  miles  on  their  line,  the  charge 
would  be  in  the  proportion  which  two  bears  to  six,  that  is,  one-third.— 
Secondly,  the  agreement  of  the  14th  of  November,  1843,  is  limited  to 
the  traffic  on  the  original  Manchester,  Bury,  and  Rossendale  line.  It 
is  clear  that,  at  the  time  the  agreement  was  executed,  no  other  line 
was  contemplated  by  the  parties^  The  252d  section  of  the  7  &  8  Vict. 
c*  Ix.  authorizes  the  use  of  the  '''station  at  Salford  for  such  pur-  ^^^  oq 
poses  only.  The  253d,  254th,  and  255th  sections  of  that  statute  ^ 
also  support  the  construction  contended  for.     [He  then  referred  to  the 

8  &  9  Vict.  c.  XXXV.  ss.  15,  88,  40,  42 ;  8  &  9  Vict.  c.  ci.  s.  6;  7  &  8 
Vict.  c.  Ix.  ss.  252,  253,  254,  255,  256 ;  9  &  10  Vict.  c.  cccii.  s.  27 ; 

9  &;  10  Vict.  c.  ccclxxviii.  ss.  12,  13,  41 ;  9  &  10  Vict.  c.  cccxc.  s.  26 ; 

10  &  11  Vict.  c.  cclxxxix.  s.  89 ;  and  argued  that  the  effect  of  these 
enactments  was  to  extend  the  benefit  of  the  contract  to  the  new  Com* 
panies,  but  not  to  alter  or  extend  the  contract  itself.] 

Sugh  Hill  for  the  defendants  argued,  first,  that  the  expression  «  pro 
rat&"  in  the  agreement  meant  « mileage,"  and  that  the  toll  was  to  be 
charged  for  the  proportion  which  the  distance  of  two  miles  bears  to  the 
actual  aggregate  distance  traversed  on  both  lines. — Secondly,  he  referred 
to  the  above  enactments,  and  argued  that  they  extended  the  agreement 
to  the  traffic  throughout  the  whole  of  the  defendants'  lines. 

Tomlinmm  replied* 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbrson,  B. — The  questions  raised  upon  the  argument  of  the  spe- 
dal  verdict  in  this  case  were  two :  first,  as  to  the  construction  of  a 
certain  agreement  of  the  14th  November,  1843 ;  made  between  «  The 
Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
Navigation  and  Railway,"  and  «The  Bury  and  Rossendale  Railway 
Company ;"  and  secondly,  whether  this  agreement  extends  beyond  the 
traffic  along  the  Bury  and  Rossendale  Railway  alone,  to  the  traffic  along 
the  whole  railway  of  the  present  defendants.  The  agreement  was  as 
follows : — [His  Lordship  read  the  agreement.] 

At  the  time  of  this  agreement,  the  contracting  parties  *were,  ri^^An 
is  mentioned  therein,  <(The  Manchester,  Bolton,  and  Bury  *- 
Canal  Navigation  and  Railway  Company,*'  and  «The  Bury  and  Rossen- 
dale Railway  Company."  The  former  of  these  Companies  was  after- 
wards, by  9  &  10  Vict.  c.  ccclxxviii.,  incorporated  with  the  Manchester 
and  Leeds  Railway  Company,  and  ultimately  became  «<  The  Lancashire 
and  Yorkshire  Railway  Company,"  the  present  plaintiffs.  The  latter 
Company  became  <<  The  Manchester,  Bury,  and  Rossendale  Company," 
and  was  extended  to  Blackburn,  Burnley,  Accrington,  and  Colne,  and 
then  became  ^<The  East  Lancashire  Railway  Company;"  and  by  divers 
aubsequent  Acts  of  Parliament  certain  other  railways  were  incorporated 
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with  it ;  via.  the  Blackburn  and  Preston  Railway,  and  the  Liverpool, 
Ormskirk,  and  Preston  Railway,  so  as  to  form  an  extensive  line  of  rail- 
ways altogether. 

The  question  raised  by  the  special  verdict  is,  first,  what  is  the  proper 
rate  of  charge  for  carriages  and  passengers  traversing  the  whole  or  any 
part  of  the  space  between  the  point  of  junction  and  the  Salford  station, 
which  is  found  by  special  verdict  to  be  of  the  length  of  four  miles,  and 
no  more  ?  As  to  the  rate  of  charges  for  passing  these  four  miles  between 
Clifton  and  Salford,  Mr.  Tomlins<m  for  the  plaintifis  contended,  that 
the  plaintiffs  were  entitled  to  charge  that  proportion  of  the  whole  amount 
received  as  tolls  which  the  whole  distance,  viz.  two  miles,  to  be  charged 
for  on  this  part,  bears  to  the  whole  distance  travelled  on  the  defendants' 
line  alone.  Thus,  on  a  journey  from  Bury  to  Salford,  ten  miles  alto- 
gether, composed  of  six  miles  from  Bury  to  the  junction  and  four  from 
the  junction  to  Salford,  of  which  only  two  would  be  charged  for,  they 
would  be  entitled  to  that  proportion  of  tenpence,  the  toll  for  the  whole 
journey,  which  two  bears  to  eight  miles,  the  aggregate  of  six  miles  on  the 
defendants'  and  two  on  the  plaintiffs'  railway,  or  one-fourth,  viz.  2^(2. 

Mr.  Sillj  on  the  other  hand,  argued,  that  in  that  case  it  was  to  be  in 
n.'iA't-]  *^®  same  proportion  which  two  bears  to  ten ;  *the  proportion  of 
•^  two  miles  to  the  whole  distance  travelled,  or  2d. :  and  this  latter 
we  hold  to  be  the  true  construction. 

The  defendants  are  to  pay  the  plaintiffs  a  pro  rat&  proportion  accord- 
ing to  the  distance  travelled  over  each  railway,  but  the  plaintiffs  are 
not  to  receive  for  the  use  of  their  railway  for  a  greater  distance  than 
half  the  length  between  the  point  of  junction  and  the  terminus,  nor  for 
a  less  distance  than  two  miles.  Now,  as  it  turns  out  that  the  whole 
distance  is  four  miles,  the  limits  as  to  the  maximum  and  minimum  charge 
coincide ;  the  rate  per  mile  therefore  for  the  charge  is  first  to  be  set- 
tled by  the  relative  distances  actually  travelled  on  each ;  and  when  so 
settled  a  distance  of  two  miles  is  to  be  paid  for  at  that  rate.  This  is 
the  plain  and  literal  construction  of  the  agreement,  and  we  think  the 
true  one. 

Then  we  arrive  at  the  second  question,  to  what  railway  does  the 
agreement  extend  ?  It  appears  quite  clear,  that  at  the  time  when  the 
agreement  was  made  the  question  admitted  of  no  reasonable  doubt* 
The  traffic  of  the  Manchester,  Bury,  and  Rossendale  line  could  alone 
have  been  then  contemplated,  for  there  was  no  other ;  and  the  nature 
of  the  agreement  itself  strongly  tends  to  show  that  it  must  have  been 
80  limited,  for  it  was  an  agreement  to  give  accommodation  at  the  Sal- 
ford station  to  the  traffic  of  the  projected  railway.  Now  that  accom- 
modation is  of  necessity  limited  by  the  station  itself.  It  is  one  thing 
to  accommodate  traffic  arising  on  a  railway  of  fourteen  miles,  and  quite 
another  thing  to  do  the  same  for  a  more  extended,  and  indeed,  as  here 
contended  for,  an  indefinitely  extended,  railway.  Unless,  therefore, 
we  find  an  express  extension  of  this  agreement  to  the  traffic  of  the  pre* 
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sent  railways,  we  ought  not  to  hold  it  as  so  extended.  It  is  clear  to 
us  that  the  accommodation  given  must  have  been  limited,  and  unless  we 
stop  at  the  railway  existing  we  can  find  no  limit  whatever. 

Now,  looking  to  the  different  Acts  of  Parliament  *  whereby  the  rjn-.  io 
original  Manchester,  Bury,  and  Rossendale  Railway  has  been  ^ 
extended  and  incorporated  with  others,  till  at  length  it  has  become  the 
aggregate  now  called  <<  The  East  Lancashire  Railway,"  we  do  not  find 
provisions  extending  and  at  the  same  time  limiting  this  accommodation. 
We  think  that  these  provisions  amount  to  no  more  than  this,  that  the 
agreement  has  been  made  applicable  to  those  other  railways,  although 
they  were  not  parties  who  made  the  original  contract,  but  that,  in  its 
terms,  it  remains  as  limited  as  before.  They  are  entitled  to  all  its  pro- 
visions and  benefits,  quite  as  much  as  if  they  had  been  the  original  con- 
tracting parties  to  it.  But  the  contract  itself  remains  as  before.  If 
they  wish  the  traffic  beginning  on  these  lines,  and  passing  over  the  ori- 
^al  Manchester,  Bury,  and  Rossendale  Railway,  and  from  it  over  the 
Railway  extending  from  the  point  of  junction  to  the  Salford  station,  or 
over  any  part  thereof,  to  pass  at  the  rates  provided  for  by  this  agree- 
ment, they  cannot  do  so  without  a  fresh  and  additional  agreement  to 
that  effect.  It  is  a  very  different  thing  to  say,  that  any  trafiic  coming 
by  coach  or  wagon  or  on  foot  to  the  original  Railway  was  contemplated, 
for  that  of  necessity  has  the  limit  arising  out  of  the  very  nature  of  such 
a  mode  of  access ;  but  the  extension  of  the  Railway  itself  would,  we 
think,  clearly  not  be  within  the  original  agreement,  for  such  additional 
traffic  is  really  quite  unlimited  in  its  nature  and  extent,  and  it  is  clear 
that  the  agreement  was  for  a  limited  accommodation  only. 

The  second  question  will  therefore  be  decided  against  the  defendants; 
and  the  result  will  be  a  verdict  foif  the  plaintiffs,  inasmuch  as  the  money 
paid  into  Court  will  not  be  sufficient,  unless  both  questions  are  deter- 
mined in  favour  of  the  defendants.  The  amount  we  must  leave  the 
parties  themselves  to  arrange. 

Judgment  for  the  plaintiffs. 

VOL.  vn. — 14 
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*148]  ^CoTTBB  V.  Richardson.    Dee.  5. 

The  plalntiir,  in  coiisidention  of  5302,  to  be  paid  by  A.,  demised  to  him  eertain  premiaef  for  the 
term  of  fifty-fi^e  yean,  at  the  yearly  reot  of  841,  aod  anbjeot  to  coreoanta  to  repair,  Ac.  The 
oonsideradon  not  having  been  pi^d,  A.  assigned  to  the  plaintiff  the  residae  of  the  term  then 
nnezpired,  subject  to  the  rent  and  oovenants,  and  with  a  power  of  sale.  In  pursuance  of  that 
power,  the  plaintiff,  in  consideration  of  500/.,  **  bargained,  sold,  assigned,  transferred,  and  set 
ovei^'  to  the  defendant  the  said  premises,  to  hold  "  for  the  residue  of  the  said  term  of  fifty -ffre 
years,"  subject  to  the  yearly  rent  of  $4L,  and  the  oovenants  contained  in  the  lease  to  A. ;  and 
the  defendant  covenanted  to  pay  the  rent  and  perform  the  covenants.  The  defendant  having 
entered  on  the  premises : — Held,  that^  although  the  mortgage  by  A.  to  the  plaintiff  operated  as 
a  merger  of  the  term  originally  granted,  yet  the  assignment  by  the  plaintiff  to  the  defendant 
created  a  new  lease  for  the  residue  of  the  unezirfred  tem,  and  consequently  the  defendant  was 
liable  on  the  covenants. 

Covenant. — The  declarcktion  stated  that,  by  an  indenture  dated  the 
28d  September,  1880,  and  referred  to  in  the  recitak  of  the  indenture 
next  hereinafter  mentioned,  then  made  between  the  plaintiff  as  sole 
executor  of  William  Cottee  of  the  one  part,  and  Daniel  Allen  of  the 
other  part,  the  plaintiff,  in  consideration  of  the  sum  of  580^.,  to  be  paid 
by  D.  Allen  to  the  plaintiff,  did  demise  and  lease  unto  D.  Allen,  his 
executors,  administrators,  and  assigns,  all  that  messuage  or  tenement, 
therein  described,  partly  leased  to  Francis  Taylor  and  in  the  occup»> 
tion  of  certain  persons,  together  with  the  right  of  way  and  free  egresB 
and  regress  to  the  said  premises :  To  have  and  to  hold  the  said  messuage 
and  premises,  with  the  appurtenances,  subject  to  the  said  lease  to  F. 
Taylor  of  part  thereqf,  unto  the  said  D.  Allen,  his  executors,  &c.,  from 
the  25th  of  September  then  instant,  for  the  term  of  fifty-five  years,  at 
the  yearly  rent  of  84/.  [The  declaration  then  stated  that  D.  Allen 
covenanted  with  the  plaintiff  to  pay  him  as  such  executor,  during  the 
continuance  of  the  term,  the  rent  of  842.,  and  also  to  repair  the  pr^ 
mises.]  That  afterwards,  on  the  7th  of  July,  1882,  by  another  inden^ 
ture  then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant 
of  the  other  part,  after  reciting  the  lease  of  the  28d  of  September,  1880^ 
and  that  the  5302.  was  not  paid,  but  that  the  plaintiff  had  agreed  to 
take  with  other  security  a  mortgage  of  the  said  leasehold  premises  for 
the  same,  payable  as  thereinafter  mentioned :  It  was  witnessed  that  D. 
Allen  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  the  premises  comprised  in 
♦14.41  *^^  demised  by  the  thereinbefore  in  part  recited  *indenture  of 
^  lease  of  the  28d  of  September,  1830,  with  their  appurtenances, 
and  the  right,  title,  and  interest  of  the  said  D.  Allen  therein  :  To  hold 
the  same  unto  the  plaintiff,  his  executors,  &c.,  for  all  the  residue  then 
unexpired  of  the  term  of  fifty-five  years,  created  by  the  said  therein- 
before recited  indenture  of  lease,  subject  to  the  rents  and  covenants  in 
the  same  indenture  reserved  and  contained,  and  also  subject  to  a  proviso 
or  agreement  for  redemption  by  the  said  D.  Allen,  his  heirs,  executors, 
&c.,  on  payment  by  him  or  them  of  580/.,  with  interest  at  the  rate  of 
5/.  per  cent,  per  annum,  at  a  day  thereinbefore  mentioned  and  then 
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long  since  past,  and  with  the  power  to  sell  on  giving  three  months' 
notice.  Also  reciting  that  D.  Allen  had  become  insolvent ;  that  porsii- 
ant  to  that  power  notice  had  been  given  to  sell,  and  that  the  plaintiff 
had  agreed  to  sell  to  the  defendant  for  500Z. :  It  was  witnessed  that,  in 
consideration  of  5002.  to  the  plaintiff  in  hand  paid,  the  plaintiff  bar- 
gained, sold,  assigned,  transferred,  and  set  over  to  the  defendant  all 
those  tenements  described  in  the  lease :  To  have  and  to  hold  the  pre- 
mises from  the  25th  of  June  then  last,  for  and  during  all  the  rest,  resi- 
due, and  remainder  of  the  term  of  fifkj-five  years,  granted  by  the  there- 
inbefore recited  indenture  of  lease  of  the  23d  of  September,  1830,  free 
from  and  absolutely  discharged  from  the  mortgage  debt  of  530^  and 
interest  and  every  part  thereof,  and  of  and  from  all  rights  or  equity  of 
redemption  of  the  said  D.  Allen,  his  executors,  &c.,  subject  nevertheless 
to  the  thereinbefore  mentioned  lease  to  F.  Taylor ;  and  also  to  a  lease 
of  part  of  the  said  premises,  granted  by  the  plaintiff  as  mortgagee  in 
possession  to  one  James  Fisher,  by  indenture  of  the  26th  March,  1832 ; 
and  also  subject  to  the  payment  of  the  yearly  rent  of  84Z.,  reserved  and 
made  payable  in  and  by  the  said  recited  indenture  of  the  23d  of  Sep- 
tember, 1830,  and  to  the  performance  of  the  covenants  therein  contained. 
That  the  defendant  covenanted,  at  all  times  during  the  continuance  of 
the  said  term  of  fifty-five  years  thereby  ^assigned  or  intended  so  r^-iAs 
to  be,  well  and  truly  to  pay  or  cause  to  be  paid  to  the  plaintiff  *- 
the  said  yearly  rent  of  84/.,  by  the  said  recited  indenture  reserved  and 
made  payable,  and  to  perform  and  fulfil  and  keep  all  the  covenants, 
provisoes,  and  agreements  in  the  said  indenture  contained,  .on  the 
tenant's,  lessee's,  or  assignee's  part  to  be  observed  and  performed.— 
The  declaration  then  stated  that  the  defendant  entered  upon  the  pre- 
mises thereby  assigned,  and  alleged  as  breaches  (inter  alia)  the  non-pay- 
ment of  three  quarters'  rent,  and  the  non-repair  of  the  premises. 

Plea,  that  after  the  making  of  the  indenture  of  the  7th  July,  1832, 
and  after  the  alleged  assignment  to  the  defendant,  and  before  the  com- 
mitting of  the  breaches  of  covenant,  to  wit,  on,  &c.,  by  a  certain  inden- 
ture then  made  between  the  defendant  of  the  one  part,  and  E.  Lawson 
of  the  other  part,  and  sealed  with  their  respective  seals,  the  defendant 
did  assign  unto  E.  Lawson  the  premises  mentioned  and  comprised  in 
and  described  by  the  indenture  of  lease  of  the  23d  September,  1830: 
To  have  and  to  hold  the  same,  with  the  appurtenances,  to  E.  Lawson, 
his  executors,  &c.,  thenceforth  for  and  during  all  the  residue  and  re- 
maintler  then  to  come  of  the  said  term  of  fifty-five  years,  and  all  other 
the  estate,  term,  right,  or  interest  (if  any)  of  the  defendant  therein : 
Provided  that  the  said  assignment  to  E.  Lawson  should  not  be  treated 
as  implying  that  the  said  term  was  subsisting,  or  that  the  defendant 
had  any  estate  or  interest  in  the  premises;  whereupon  E.  Lawson 
entered  into  and  upon  the  demised  premises,  and  became  and  was  pos- 
sessed thereof  for  the  residue  of  the  said  term. — ^Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the 
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plea  tended  to  an  immaterial  issue,  in  this,  that  it  set  up  the  assignment 
as  an  answer,  as  if  bj  such  assignment  the  defendant  was  no  longer 
liable  on  his  express  covenant. — Joinder  in  demurrer. 

*14fil       *^Aip«o»  argued  in  support  of  the  demurrer  (Nov.  19). — The 
^  plea  is  clearly  bad,  provided  the  defendant  took  any  interest 
under  the  assignment.     It  is  objected,  however,  that  the  declaration  is 
bad,  because  it  shows  a  merger  of  the  term  granted  by  the  plaintiff  to 
Allen;  and  consequently  that  the  assignment  to  the  defendant  was 
inoperative.     But  a  merger  only  takes  place  where  two  estates  come  to 
one  and  the  same  person  in  one  and  the  same  right :  Preston,  Conv. 
vol.  3,  p.  273.     That  doctrine  is  indeed  questioned  in  Preston  on  Con- 
veyauQing,  vol.  3,  p.  277,  where  it  is  said  to  be,  «  as  a  general  proposi- 
tion, contrary  to  several  ancient  and  to  some  modern  cases ;"  and  the 
conclusion  there  drawn  from  the  authorities  referred  to  is,  that  a  merger 
will  take  place  where  a  party  has  the  freehold  in  his  own  right,  and  the 
term  in  right  of  another.     The  subject  is  fully  considered  in  a  note  to 
Wiscot's  case,  2  Rep.  61  a,  edit.  1826,  which  established  that,  wherever 
the  inheritance  comes  to  the  particular  estate,  whether  by  act  of  God, 
the  law,  or  the   party,  the   particular  estate  is  merged:   Vin.  Abn 
<<  Merger*'  (I.).    If  the  general  proposition  be  true,  that  the  two  estates 
must  be  held  by  the  same  person  in  the  same  right,  there  was  no  merger 
in  this  case,  for  the  first  estate  was  held  by  the  plaintiff  in  autre  droit. 
But  assuming  that  there  was  a  merger,  the  assignment  operated  as 
a  re-creation  of  the  lease  as  between  the  plaintiff  and  defendant.     The 
words '«' bargained,  sold,  assigned,  and  transferred  and  set  over,"  are 
sufficient  to  create  a  term.     The  clear  intent  of  the  parties  was,  that 
the  one  should  divest  himself  of  tbe  possession,  and  the  other  enter 
and  enjoy  the  premises  for  the  residue  of  the  term  before  granted.     In 
Bacon's  Abridg.  "  Leases,"  (K.),  it  is  said :  "  Here  it  may  be  laid  down  for 
a  rule,  that  whatever  words  are  sufficient  to  explain  the  intent  of  the 
parties,  that  the  one  shall  divest  himself  of  the  possession,  and  tbe 
♦14.71  ^^^^^  '^'come  into  it  for  such  a  determinate  time;  such  words, 
^  whether  they  run  in  the  form  of  a  license,  covenant,  or  agree* 
ment,  are  of  themselves  sufficient,  and  will,  in  construction  of  lav, 
amount  to  a  lease  for  years  as  effectually,  as  if  the  most  proper  and 
pertinent  words  had  been  made  use  of  for  that  purpose."    In  Wilkinson 
t;.  Hall,  3  Bing.  N.  G.  508,*  the  plaintiff  mortgaged  land  in  fee,  with 
a  proviso  for  redemption  on  payment  of  the  principal  in  June,  1833 ; 
but  it  was  agreed  that  the  mortgagee  should  not  call  in  the  principal 
until  1840,  if  interest  were  regularly  paid  in  the  mean  time ;  and  that 
the  mortgagor  should  hold  the  premises,  and  take  the  rents,  issues,  and 
profits  for  his  own  use,  till  default  should  be  made  in  the  payment  of 
principal  and  interest  as  aforesaid ;  and  that  was  held  to  operate  as  a 
re-demise  to  the  mortgagor  till  1840.     In  Shep.  Touch,  p.  272,  it  is 
said,  «  Albeit  the  most  usual  and  proper  making  of  a  lease  is  by  the 
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words  demise,  g^&i^t,  and  to  farm  let,  and  with  an  habendum  for  life  or 
years ;  jet  a  lease  may  be  made  bj  other  words,  for,  whatsoever  word 
will  amount  to  a  grant,  will  amount  to  a  lease."     If  the  plaintiff  was 
seised  in  fee,  the  assignment  was  a  good  conveyance  by  way  of  bargain 
and  sale  under  the  statute  of  uses ;  if  he  was  a  termor  only,  the  assign- 
ment operated  as  a  lease.     [Parke,  B. — ^You  assume  that  the  plaintiff  > 
had  a  chattel  reversion.]    The  contrary  is  not  to  be  presumed :  in  every 
action  between  lessor  and  lessee,  the  declaration  merely  states  that  the 
plaintiff  demised  to  the  defendant.     But  even  though  a  termor  demise 
for  the  whole  of  his  term,  that  will  not  be  deemed  an  assignment  against 
the  intention  of  the  parties :  Pollock  t^.  Stacy,  9  Q.  B.  1033.*   [Parke, 
B. — That  is  at  variance  with  the  opinion  of  this  Court  in  Barrett  v, 
Rolph,  14  M.  &  W.  348.     The  subject  is  discussed  in  a  learned  note  to 
Spencer's  case  in  Smith's  Leading  Cases,  vol.  1,  p.  38  g.]    If  an  owner 
in  fee  merely  as$iffned  the  premises  to  ^another  for  a  certain  r^-^AQ 
term,  that  would  be  equivalent  to  a  lease.     Before  the  Statute  ^ 
of  Frauds,  a  mere  statement  <<  You  shall  have  a  lease  of  my  lands  in 
D.  for  twenty-one  years,  paying  therefore  102.  per  annum,"  has  been 
held  a  good  parol  lease  for  twenty-one  years:   Bac.  Abr.  « Lease" 
(E.).    Denn  d.  Wilkins  v,  Kemeys,  9  East,  366,  resembles  the  present 
case.    There  the  owner  in  fee  of  certain  premises  demised  them  for 
a  term  of  999  years,  and  afterwards  released  to  the  lessee  the  reversion 
in  fee.    The  lessee,  by  indenture,  reciting  the  demise,  did  <<  grant,  bar- 
gain, sell,  assign,  and  set  over"  the  premises  for  the  residue  of  the  term 
of  999  years ;  and  Lord  Ellenborough  said,  that  there  was  a  resusci- 
tation of  the  term  by  the  words  «  grant,  bargain,  and  sell,  as  well  as 
assign."     A  covenant  to  stand  seised  to  uses  has  been  held  a  lease : 
Right  d.  Basset  v.  Thomas,  3  Burr.  1441.     Also,  a  covenant  that  one 
should  enjoy  certain  premises  during  "  a  term"  of  years,  the  word  "  term" 
being  construed  to  signify  the  time  as  well  as  the  interest :  Wright  v. 
Cartwright,  1  Burr.  284.    Those  authorities  show  that  there  was  a  good 
re-creation  of  the  term  in  the  defendant ;  and  consequently  he  is  liable 
on  the  covenants. 

Watsany  contrsl. — The  assignment  to  the  plaintiff  by  way  of  mortgage 
caused  a  merger  of  the  term  originally  created.  The  defendant  cove- 
nants to  pay  the  rent  reserved  by  the  recited  indenture;  and  all  the 
covenants  to  be  performed  on  his  part  being  only  in  respect  of  that  lease 
which  has  ceased  to  operate,  the  covenants  are  gone.  Pitman  v.  Wood- 
bnry,  3  Exch.  4,  decided  that  no  action  can  be  maintained  on  a  cove- 
nant, where  the  term  to  which  the  covenant  was  annexed  never  was 
created.  [Parke,  B. — The  ground  of  that  decision  was,  that  the  cove- 
nantor never  had  the  consideration  for  which  he  stipulated ;  and  though 
he  occupied,  it  *was  not  under  the  lease,  but  under  a  distinct  ri^t-tACk 
yearly  demise.    Here  it  is  argued  that  the  assignment  to  the  ^ 
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defendant  operated  as  a  re8i]Bcitati<m  of  the  lease,  and  if  so,  he  has  got 
his  quid  pro  qao.]  The  indenture  is  not  pleaded  as  a  lease,  but  as  an 
aasignment.  The  word  <<  grant"  is  not  used  in  it ;  and  the  words  <<  as- 
signed and  set  over"  show  that  it  was  intended  to  operate  as  the  transfer 
of  an  existing  term,  and  not  to  create  a  new  lease.  There  is  no  implied 
covenant  for  quiet  enjoyment  during  the  term.  The  stipulatipn  is  not, 
that  the  defendant  slukU  hold  for  fifty-five  years  absolutely,  but  for  the 
residue  of  a  term  of  fifty-five  years  originally  granted  by  another  lease, 
and  which  might  possibly  become  void  by  cesser  or  forfeiture.  It  is 
true  that  a  mere  license  to  enjoy  a  piece  of  land  for  a  certain  period 
may  amount  to  a  lease ;  but  a  covenant  by  a  mortgagee  with  a  mortgagor 
that  the  former  will  not  take  the  profits  until  default  of  payment,  or 
that  the  latter  shall  take  the  profits  until  default  of  payment,  is  no  good 
lease :  Shop.  Touch,  p.  272 ;  Doe  d.  Roylanoe  t^.  Lightfoot,  8  M.  &  W. 
553.  The  authorities  collected  in  Smith's  Lead.  Cas.,  vol.  1,  p.  88  g, 
show  that  where  a  termor  transfers  his  whole  interest,  that  operates  as 
an  assignment  and  not  as  a  lease.  Where  indeed  the  apparent  intention 
of  the  parties  is  to  make  an  independent  lease,  such  a  construction  will 
be  put  upon  the  words,  though  informal,  as  to  effectuate  that  object ; 
but  where,  as  here,  an  assignment  only  is  contemplated,  there  is  no 
reason  for  construing  the  instrument  as  a  lease.  Perhaps  the  defendant 
might  be  responsible  in  another  form  of  action,  but  he  has  not  committed 
any  breach  of  the  covenants  contained  in  the  first  lease. 

PhipBon  in  reply. — The  argument  founded  on  the  language  of  the 
covenant  to  pay  "  the  rent  reserved  by  the  recited  indenture"  is  of  no 
weight,  for  those  words  are  used  only  by  way  of  designation.  It  resem- 
*1  ^01  ^^^  ^^  ^^^  where  *a  lease  has  expired  by  effluxion  of  time,  and 
-*  the  parties  make  a  new  lease,  referring  to  the  former  merely  to 
identify  the  amount  of  rent.  The  word  « term"  means  only  the  period 
during  which  the  defendant  is  to  hold.  [Parke,  B. — Suppose  the 
defendant  had  been  evicted  during  the  term,  would  he  have  had  any 
remedy  ?]  The  parties  meant  that  there  should  be  a  lease  without  any 
covenant  for  title.  Pitman  v.  Woodbury  is  inapplicable,  because  there 
the  defendant  did  not  enjoy  the  premises  under  the  lease,  and  therefore 
was  not  liable  on  the  covenants  contained  in  it. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (after  stating  the  pleadings). — On  the  argument  of  this 
case  the  plea  was  given  up,  and  the  question  was  whether  the  declarar 
tion  was  sufficient.  Mr.  Phipaon  for  the  plaintiff  conceded,  and  pro* 
perly,  that  on  the  face  of  the  declaration  the  term  of  fifty-five  years 
appeared  to  be  merged,  by  the  lessor  taking  an  assignment  of  the  whole 
term,  though  by  way  of  mortgage ;  but  he  contended  that  the  effect  of 
the  conveyance  to  the  defendant  was  to  create  a  new  term  of  the  same 
duration  as  the  unexpired  part  of  the  old  term,  and  that  the  defendant's 
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coYenants  to  pay  the  reserved  rent,  and  to  repair  dnring  the  residue  of 
that  term,  were  good  in  law ;  and  we  are  of  that  opinion. 

The  plaintiff,  the  lessor,  by  the  deed  set  out  in  the  declaration,  in  con- 
sideration of  500!.  paid,  bargains  and  sells  the  tenements,  of  which,  by 
reason  of  the  merger  apparent  on  the  face  of  the  deed,  he  must  be  taken  to 
be  seised  in  fee,  for  all  the  residue  of  the  term  of  fifty-five  years  after 
the  25th  of  June  preceding  the  date  of  that  deed.    There  is  no  doubt  that 
a  valid  term  might  be  created  de  novo  by  the  bargain  and  sale  for  money, 
and  the  only  question  is,  whether  the  use  of  the  word  <<  term"  is  to 
prevent  their  operation,  by  reason  that  that  term  had  altogether  ceased. 
*We  are  very  glad  to  find  that  there  is  ample  authority  to  enable  p^^  -^ 
us,  on  legal  grounds,  to  construe  this  instrument  so  as  to  give  *- 
effect  to  the  intention  of  the  parties.     The  word  <<term,"  according  to 
the  opinion  of  Anderson,  G.  J.,  in  Green  t^.  Edwards,  Cro.  Eliz.  216, 
may  be  taken  «<  not  only  for  the  interest  but  for  the  time ;"  and  if  so, 
the  residue  of  the  term  after  a  particular  event,  may  mean  so  many 
years  as  should  be  afterwards  to  come.     And  the  same  doctrine  was 
kid  down  by  Lord  Mansfield  in  Wright  v.  Gartwright,  Burr.  284.     If 
we  construe  the  word  <<  term*'  in  this  case  to  be  the  number  of  years 
unexpired,  and  not  the  interest  in  the  tenements,  we  give  effect  to  the 
instrument,  which  would  otherwise  be  void  altogether,  and  the  money 
which  the  defendant  paid  for  his  purchase  lost.     In  the  case  of  Denn 
d.  Wilkins  t^.  Kemeys,  9  East,  866,  Lord  Ellbnborough  appears  to  have 
had  no  doubt  that  there  was,  under  similar  circumstances,  what  he 
termed  a  resuscitation  of  the  term,  and  the  rest  of  the  Gourt  seem  to 
have  acquiesced.    It  is  apparent  on  the  face  of  the  deed  that  both 
parties  supposed  the  term  not  to  have  been  merged,  and  that  they  were 
under  an  error ;  but  it  is  clear  they  both  meant  the  defendant  to  enjoy 
the  land  for  a  certain  number  of  years,  and  that  intent  can  be  carried 
into  effect,  and  the  defendant's  covenant  dependent  thereupon  enforced. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  consider  whether 
the  Gourt  of  Queen's  Bench  are  right  in  the  view  they  take  of  the  Nisi 
Prius  decision  of  Poultney  v.  Holmes,  1  Str.  405,  in  the  case  of  Pollock 
V.  Stacy,  9  Q.  B.  1038  ;*  or  this  Gourt,  in  that  of  Barrett  v,  Bolph. 
It  is  not  necessary  to  rely  on  the  authority  of  the  case  of  Pollock  v* 
Stacy.     Therefore  there  will  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiC 
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^--p,  *Fbnn  and  Another  v.  Bittleston  and  Others,  Assignees  of 
-'  Malpas,  a  Bankrupt.     Dec.  5. 

▲.,  by  deed,  dated  the  28th  of  September,  1845,  oonyeyed  eertain  goods  to  B.,  subject  to  m  pro- 
riflo,  that  if  he  shoald  pay  B.  the  sum  thereby  secured  on  the  22d  of  March,  1850,  or  at  such 
earlier  day  or  time  as  B.  shoald  appoint^  by  giving  A.  fonrteen  days'  notice,  and  should  pay 
interest  in  the  mean  time  half-yearly,  the  conveyance  should  be  void ;  and  it  was  thereby 
agreed  between  the  parties,  that,  until  default  shoald  be  made  in  the  payment  of  the  principal 
snm  seoured  at  the  time  therein  specified,  or  the  interest^  after  fourteen  days'  notice,  it  should 
be  lawful  for  A.,  his  ezecators  or  administrators,  to  hold  and  enjoy  the  chattels.  A.  continued 
in  possession  of  the  chattels  according  to  the  agreement  nntil  the  13th  of  December,  1849, 
when  he  became  bankrupt;  and  his  assignees  (the  defendants)  on  the  19th  of  February,  1850, 
sold  the  whole  of  the  chattels  absolutely,  and  not  merely  the  bankrupt's  interest  in  them.  No 
demand  had  been  made  on  A.  by  B.,  or  by  the  plaintiffs  (the  assignees  of  B.),  for  the  principal 
money  or  interest  in  the  mean  time : — ^Held,  first»  that  the  deed  did  not  give  a  mere  possession 
and  use  of  the  goods  to  A.,  as  bailee  or  tenant  at  will,  but  the  right  of  possession  and  use  for 
the  term  ending  the  22d  of  March,  1850,  defeasible  by  non-payment  of  the  principal  or  of  the 

,  interest)  according  to  the  terms  of  the  deed ;  but»  secondly,  that  the  sale  by  the  assignees  of 
A.,  the  bankrupt)  destroyed  the  bailment ;  and,  thirdly,  that  the  sale  by  the  assignees  was 
equivalent  to  a  sale  by  the  bailee  himself;  and  consequently,  that  trover  would  lie  by  the 
assignees  of  the  mortgagee  against  the  assignees  in  bankruptcy  of  the  mortgagor,  for  the  con- 
version by  the  sale  of  the  goods  daring  the  term. 

Trover  for  certain  household  goods  and  fomitare.  Pleas,  not  gtiilty 
and  not  possessed ;  upon  which  issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Hilary  Term  last,  the  following  facts  appeared : — The  property  in  ques* 
tion  had  originally  belonged  to  a  Mrs.  Clarke,  who  kept  an  hotel  at 
Nottingham  ;  and,  upon  her  death,  the  property  came  to  her  two  daugh* 
ters,  one  of  whom  married  a  person  of  the  name  of  Rhoades,  and  the 
other  Malpas.  On  the  20th  of  March,  1845,  an  arrangement  as  to  the 
division  of  the  property  was  come  to  between  the  two  brothers-in-law, 
Malpas  and  Rhoades,  when  the  former,  being  indebted  to  Rhoades  in  a 
large  sum,  mortgaged  the  goods  in  question  to  him.  This  deed,  dated 
the  20th  of  September,  1845,  and  made  between  Malpas  of  the  one  part, 
and  Rhoades  of  the  other  part,  after  reciting  that  Malpas  was  indebted 
to  Rhoades  in  16782.  Vis.  Id.,  and  was  unable  to  pay  the  same,  in  order 
to  secure  the  payment  thereof,  witnessed  that  Malpas  did  thereby  bargain, 
sell,  and  assign  unto  Rhoades,  his  executors,  administrators,  and  assigns, 
all  the  stock  in  trade,  fixtures,  goods,  and  chattels  described  in  the  sche- 
dule to  the  instrument,  with  a  proviso  that,  in  case  Malpas  or  his  execu- 
tors, &c.,  should  pay  to  Rhoades  the  sum  of  1678Z.  lis.  Id.  on  the 
*1  ^^1  *^^^  ^^  March,  1850,  or  at  such  earlier  day  or  times  as  Rhoades 
-'  or  his  executors,  &c.,  should  appoint  for  the  payment  thereof, 
by  a  notice  in  writing,  to  be  given  to  Malpas  or  his  executors,  4c., 
fourteen  days  at  least  before  such  day  or  time,  the  deed  should  be  void ; 
and  that,  in  the  mean  time,  interest  should  be  payable  half-yearly  on 
the  principal  sum  secured  and  remaining  unpaid.  The  deed  then  con- 
tained a  covenant  by  Malpas  to  pay  the  principal  sum  and  interest, 
according  to  the  terms  of  the  deed ;  and  it  was  thereby  declared  that, 
after  and  in  case  of  default  in  payment  of  the  principal  sum  or  any 
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part  thereof,,  contrary  to  the  tenor  and  effect  of  the  said  proviso,  and. 
in  respect  of  the  interest,  after  notice  requiring  payment  thereof,  it 
should  be  lawful  for  Rhoades,  his  executors,  &g.,  peaceably  to  take  into 
his  and  their  possession,  and  to  hold  and  enjoy  all  the  said  goods  and 
chattels,  and  to  sell  them,  &c.  And  further,  that,  until  default  should. 
be  made  in  payment  of  the  said  principal  sum,  according  to  the  terms 
of  the  deed,  or  until  default  should  be  made  in  payment  of  interest  on 
the  said  principal  sum,  after  fourteen  days'  notice  requiring  payment  of 
the  same,  <«  it  should  be  lawful  for  Malpas,  his  executors  or  administra- 
tors, to  hold,  make  use  of,  and  possess,  the  goods  and  chattels  hereby 
assigned,  or  intended  so  to  be,  without  any  manner  of  hinderance  or 
disturbance  of  or  by  him  the  said  J.  Rhoades,  his  executors,  adminis* 
trators,  or  assigns."  In  1845,  Rhoades,  for  a  valuable  consideration, 
conveyed  the  goods  to  the  plaintiffs.  In  December,  1849,  Malpas,  who 
was  then  the  landlord  of  the  hotel  in  which  the  property  was,  became 
bankrupt ;  and  shortly  afterwards,  the  defendant  Bittleston  was  ap- 
pointed his  official  assignee,  and  the  other  defendants  creditors'  assignees. 
On  the  19th  of  February,  1850,  the  goods  were  sold  by  the  assignees, 
on  the  ground  that  they  were  in  the  reputed  ownership  of  the  bank- 
rapt  at  the  time  of  his  bankruptcy.  No  demand  had  been  made  by 
Rhoades  or  the  plaintiffi»  of  the  principal  money  or  ^interest  in  ^^^  -^ 
the  mean  time  from  Malpas.  Under  these  circumstances,  the  ^ 
learned  Judge  directed  a  verdict  to  be  found  for  the  plaintiffs  for  the 
value  of  the  goods,  leave  being  reserved  to  the  defendants  to  move  to 
set  that  verdict  aside,  and  to  enter  a  verdict  for  them. 

KhowleB  having  obtained  a  rule  nisi  accordingly, 

SoggvM  and  Cowling  showed  cause  (June  5,  and  Nov.  4). — The  plain- 
tiffs do  not  dispute  the  rule  of  law,  that,  in  order  to  maintain  this 
action,  at  the  time  of  the  conversion  they  must  have  been  entitled  to 
the  possession  of  as  well  as  the  property  in  the  goods :  Gordon  v.  Har- 
per, 7  T.  R.  9,  Isaac  r.  Belcher,  6  M.  &  W.  189.  First. — According 
to  the  true  construction  of  the  mortgage-deed,  Malpas  merely  held  the 
goods  as  tenant  at  will.  In  Grordon  v.  Harper,  the  landlord  had  parted 
with  the  property  to  his  tenant  for  a  definite  time ;  and  it  was  held  that 
the  action  would  not  lie  against  the  sheriff  for  an  alleged  conversion 
during  the  existence  of  the  term.  Now  the  deed  here  does  not  contain 
any  negative  words  to  prevent  Rhoades  from  seizing  the  goods  at  a 
period  antecedent  to  the  22d  of  March,  1850.  The  concluding  clause 
does  not  constitute  a  lease,  but  amounts  in  effect  only  to  a  covenant, 
by  which  the  mortgagor  holds  the  goods  as  tenant  at  will.  If  the  deed 
were  construed  to  be  a  lease  for  a  term  certain,  the  property  would  pass 
to  the  lessee  for  a  period  of  five  years  from  the  date  of  the  assignment 
to  the  mortgagee,  which  could  never  have  been  the  intention  of  thd 
parties.  The  instrument  does  not  amount  to  a  lease,  for  want  of  cer- 
tainty of  time,  according  to  the  rule  to  be  found  in  Sheppard*s  Touch- 
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stone,  by  Preston,  2  vol.,  p.  272.  This  qnestion  was  mncli  discussed 
in  Doe  d.  Parsley  t^.  Day,  2  Q.  B.  147,*  where  the  several  anthoritieB 
♦1  ^'{l  ^V^^  ^^^  subject  are  collected.  Where  the  ^words  of  the  instru- 
-*  ment  show  that  it  is  the  intent  of  the  parties  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  come  into  it  for  a  deter^ 
minate  time^  the  instrument  is  in  effect  a  lease ;  and  upon  that  principle 
Wilkinson  v.  Hall,  8  Bing.  N.  C.  508,^  was  decided ;  but  Lord  Dbnman, 
0.  J.,  in  Chapman  v.  Beecham,  8  Q.  B.  780,^  says,  that  Wilkinson  v. 
Hall  was  questioned  in  Doe  d.  Parsley  v.  Day,  upon  the  authority  of 
the  passage  in  Sheppard*s  Touchstone,  which  was  not  brought  to  the 
attention  of  the  Court  of  Common  Pleas.  Bradley  v.  Copley,  1  C.  B. 
685,'  was  much  relied  upon  by  the  defendants  in  moving  this  rule ;  but 
the  authority  of  that  case  upon  the  question,  which  is  the  same  as  that 
now  before  the  Court,  is  extremely  doubtful,  and  indeed  it  appears  to 
have  been  scitrcely  argued.  If,  then,  Malpas  was  a  mere  tenant  at 
will  under  the  deed,  the  tenancy  was  determined  by  the  assignment  to 
tiie  plaintiffs. 

Secondly. — Assuming  the  deed  to  amount  to  a  lease,  the  sale  by  the 
assignees  destroyed  the  bailment,  according  to  the  well-known  rule  to 
be  found  in  Co.  Litt.  71  a.  If  Malpas  had  himH^f  sold  the  goods  be- 
fore his  bankruptcy,  that  would  have  destroyed  the  bailment ;  and  for 
this  purpose,  therefore,  the  act  of  the  assignees  is,  in  point  of  law,  the 
act  of  the  bankrupt.  In  Gordon  v.  Harper  the  goods  were  taken  in 
execution  by  the  sheriffs  and  it  was  held  that  the  plaintiff  did  not  thereby 
become  entitled  to  the  possession ;  but  in  Cooper  v.  Willomatt,  1  C*  B. 
672,<>  and  Bryant  t^.  Wardell,  2  Exch.  479,  the  bailee  himself  effected  the 
sale,  and  it  was  held  that  the  bailment  was  destroyed. 

Knowleiy  Orompton^  and  Aapland  in  support  of  the  rule. — The  present 
action  does  not  b'e.  Pirst. — ^It  is  clear  that  the  bankrupt  did  not  hold 
the  goods  as  tenant  at  will.  The  deed  contains  a  positive  and  affirmar 
*1^61  ^^^^  covenant,  by  ''^ which  he  is  entitled  to  hold  them  for  a  term 
•^  certain,  defeasible  in  the  mean  time.  Bradly  v.  Copley,  1  C.  B. 
685,''  and  Wheeler  v.  Montefiore,  2  Q.  B.  138,*  are  express  authorities 
in  the  defendants'  favour. 

Secondly. — The  sale  did  not  determine  the  bailment.  If  the  bailee 
.  deitrays  the  chattel,  or  does  that  which  amounts  to  a  destruction  of  it, 
the  case  would  be  different :  Bloxam  v,  Sanders,  4  B.  &  C.  941.* 

Thirdly. — Supposing  the  deed  to  create  a  tenancy  at  will  in  one  sense 
of  the  words,  it  is  not  such  a  tenancy  at  will  as  to  bring  the  case  within 
the  rule  in  Co.  Litt.,  which  is  to  be  understood  of  a  tenancy  at  will  in 
the  strictest  sense  of  the  term,  as  for  instance,  such  a  tenancy  as  ia 
created  by  a  loan.  But  this  tenancy  could  not  have  been  determined 
at  the  will  of  either  party. 

Lastly. — The  plaintiffs  should  either  have  brought  their  action  against 
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the  vendee  of  tlie  goods  after  demand,  or  they  should  have  declared  for 
an  injury  to  their  reversion :  Hall  v.  Pickard,  8  Camp.  187,  Wilkinson 
«.  King,  2  Camp.  886,  Wilmshurst  v.  Bowker,  5  Bing.  N.  C.  541.*—- 
They  also  referred  to  Hntton  v.  Bragg,  7  Taunt.  14,^  McCarthy  t^.  Abel, 
6  East,  888,  Howes  v.  Ball,  7  B.  A;  C.  481,*"  Smith  v.  Sheriff  of  Middle- 
sex,  16  East,  607,  Newberry  r.  Colvin,  7  Bing.  190,*  Pain  v.  Whitta- 
ker,  1  Ry.  ft  M.  99,*  Loeschman  v.  Maehin,  2  Stark.  811,'  Manders  v. 
Williams,  4  Exch.  889,  Rogers  v.  Qrazebrook,  8  Q.  B.  895,^  and  Youl 
V.  Harbottle,  2  Peake  N.  P.  49. 

Cor.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^This  ease  was  argued  before  us  in  the  last  *Term,  p^^  ^,. 
on  showing  cause  against  a  rule  for  setting  aside  a  verdict  for  '- 
the  plaintiffs  and  entering  a  nonsuit,  on  the  ground  that  the  plaintifis 
had  no  right  to  recover  the  chattels,  the  subject  of  the  action,  in  trover 
against  the  defendants,  the  assignees  of  a  bankrupt  of  the  name  of 
Malpas. 

Malpas,  and  a  person  of  the  name  of  Rhoades,  had  married  sis- 
ten,  and  were  entitled,  in  right  of  thehr  respective  wives,  to  a  distribu* 
tiye  share  of  the  effects  of  their  .mother,  who  died  intestate.     The 
bankrupt  and  his  wife  had  carried  on  business  with  these  effects ;  and  on 
an  account  and  division  taking  place  between  Malpas  and  Rhoades,  the 
former  was  found  indebted  in  1678Z.  and  upwards  to  the  latter,  and 
thereupon  executed  to  him  a  mortgage  of  the  goods  and  chattels  in 
question  in  this  action,  on  the  28th  of  September,  1845.     By  the  mort- 
gage deed,  Malpas  conveyed  to  Rhoades  absolutely,  subject  to  a  proviso^ 
that  if  Malpas  should  pay  Rhoades  16782.  on  the  22d  of  March,  1850, 
7t  at  such  earlier  day  or  times  as  Rhoades  should  appoint,  by  giving 
fourteen  days'  notice  to  Malpas,  and  should  pay  interest  in  the  mean 
time,  the  conveyance  should  be  void;  and  it  was  agreed  between  the 
parties,  that  until  default  should  be  made  in  the  payment  of  the  princi- 
pal sum  of  1678{.  at  the  time  before  specified,  or  the  interest,  after 
fourteen  days'  notice,  it  should  be  lawful  for  Malpas,  his  executors  and 
administrators,  to  hold  and  enjoy  the  chattels.     Malpas  continued  to 
keep  possession  of  the  chattels,  according  to  the  deed,  till  the  ISth  of 
December,  1849,  when  he  became  bankrupt ;  and  his  assignees,  who 
were  the  defendants,  on  the  19th  of  February,  1860,  sold  the  whole  of 
them  absolutely, — not  merely  the  bankrupt's  interest.    No  demand 
Was  made  by  Rhoades  or  the  plaintifi  for  the  principal  money  or  inter- 
ist  in  the  mean  time  from  Malpas.     Rhoades,  after  the  execution  of  the 
leed,  assigned  the  goods  to  the  plaintiffs. 

It  was  contended  on  behalf  of  the  defendants,  that,  by  the  covenants 
h  the  deed,  Rhoades  gave  an  interest  in  the  ^chattels,  in  the  ^^^  .^ 
Ikature  of  a  demise,  until  the  22d  of  March,  1860,  defeasible  by  ^ 
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a  notice,  according  to  the  terms  of  the  deed,  to  pay  at  an  earlier  period ; 
consequently,  that,  at  the  time  of  the  conversion  by  th^  sale  on  the 
19th  of  February,  1850,  the  plaintiffs,  the  assignees  of  Rhoades,  had 
no  present  right  of  possession,  and  therefore  could  not  maintain  an 
action  of  trover,  on  the  principle  laid  down  in  Gordon  v.  Harper,  7  T. 
R.  9,  and  Bradley  v.  Copley,  1  C.  B.  685.* 

The  plaintiffs  on  the  other  hand  contended,  that  no  interest  for  any 
time  passed  by  the  deed  to  Malpas ;  but  that  the  covenant  for  the  en- 
joyment by  Malpas  either  operated  as  a  mere  covenant,  or  at  most  as 
a  bailment  to  hold  at  will,  and  if  so,  Rhoades  might  have  maintained 
an  action  of  trover  against  the  defendants.  We  think  that  the  effect 
of  the  agreement  of  the  parties  in  this  case  was  to  give,  not  a  mere 
possession  and  the  use  of  the  chattels  to  Malpas,  as  a  bailee,  but  the 
right  of  possession  and  use  for  the  term  ending  the  22d  of  March,  1850, 
defeasible  by  non-payment  of  the  principal  on  fourteen  days'  notice,  and 
non-payment  of  the  interest  in  the  mean  time.  The  duration  of  the 
time  of  holding  was  not  uncertain,  as  it  would  have  been  had  it  been 
only  until  such  notice  had  been  given ;  and  in  that  case  it  might  have  been 
a  term  for  life  (which  would  not  be  so  in  the  case  of  a  demise  of  land, 
for  want  of  livery  of  seisin).  But  it  has  a  certain  limit  which  it  can- 
not exceed,  namely  the  22d  of  March.  It  is  therefore  good  as  a  grant 
of  a  term  defeasible,  as  suggested  by  Mr.  Preston  in  his  commentary 
on  the  passage  in  Shep.  Touch.  272.  It  is  too  late  to  contend  that  the 
provision  as  to  possession  was  a  mere  covenant,  after  the  cases  on  this 
subject,  concluding  with  Bradley  v.  Copley,  1  C.  B.  699.*  If,  there- 
fore, these  goods  had  been  simply  taken  by  a  third  person  out  of  Mal- 
pas*s  custody  during  the  term  stipulated  for,  no  action  of  trover  could 
«1  'iQ!  ^^^^  heen  maintained,  because  the  plaintiffs  would  have  *had  no 
*  ^  present  right  to  the  possession.  The  cases  of  Gordon  v.  Harper 
and  Bradley  v.  Copley  would  certainly  have  applied.  But  the  learned 
counsel  for  the  plaintiffs  contended,  that  if  the  bailment  was  for  that 
term  it  was  put  an  end  to  by  the  act  of  the  assignees  (whose  act  for 
this  purpose  is  the  same  as  that  of  Malpas  himself),  in  selling  the  chat- 
tels absolutely  before  the  22d  of  March,  1850,  and  so  preventing  them- 
selves from  returning  them  at  the  end  of  the  term,  and  that  such  sale 
was  itself  a  conversion ;  and  we  are  of  that  opinion. 

There  is  no  reported  case  exactly  like  the  present.  In  that  of  Bry- 
ant V.  Wardell,  2  Exch.  282,  the  chattels  were  bailed /or  a  time  certain^ 
and  trover  was  held  to  lie  by  the  bailor,  because  the  bailee  had  done 
what  was  equivalent  to  the  destruction  of  the  chattels,  and  so  brought 
himself  within  the  principle  laid  down  by  Lord  CoKB  in  Co.  Litt.  71  a, 
namely,  <<That,  if  one  lends  oxen  to  another  to  plough  his  land,  and 
he  kills  them,  the  owner  may  hav«  trespass,  or  trespass  on  the  case,  at 
his  election."  In  some  cases,  the  bailment  has  not  been /or  a  time  cev" 
taiuy  as  in  Youl  v.  Harbottle,  2  Peake  N.  P.  49,  where  a  carrier  was 
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beld  liable  in  trover  for  a  misdelivery.  So  in  Wilkinson  v.  King,  2 
Camp.  335,  Loeschman  v.  Machin,  2  Stark.  800,*  and  Cooper  v.  Willo- 
matt,  1  C.  B.  672,^  it  would  rather  seem  that  the  bailment  was  for  a 
time  certain,  viz.  in  each  case  from  week  to  week ;  no  distinction,  how- 
ever, appears  to  have  been  made  by  the  Ooiirt  between  such  a  bailment 
and  one  at  will.  But  it  was  held,  that  the  act  of  the  bailee  in  doing  a 
thing  entirely  inconsistent  with  the  terms  of  the  bailment,  though  not 
amounting  to  a  destruction  of  the  chattel,  was  a  determination  of  the 
lawful  bailment,  and  caused  the  possessory  title  to  revert  to  the  bailor, 
and  entitled  him  to  maintain  an  action  of  trover.  It  is  true  that,  if  it 
had  been  done  by  the  bailee  animo  furandi,  it  could  not  have  been 
punishable  as  a  larceny;  because,  being  lawfully  in  possession  r^-ior^ 
of  the  chattel,  the  taking  it  would  not  be  either  a  trespass  vi  et  ^ 
armis  or  felony,  unless  the  nature  of  the  article  had  been  changed,  as 
by  breaking  open  a  bale ;  the  reason  for -which  distinction  is  somewhat 
subtle,  but  is  fully  explained  in  the  Tear  Book,  13  Edw.  4,  fol.  9  b, 
namely,  that  the  possession  of  the  article  in  its  original  state  was  with 
the  consent  of  the  bailor,  and  therefore  lawful;  but  there  was  no  con* 
sent  to  the  possession  of  the  article  in  its  altered  state,  so  that,  after 
the  alteration,  the  bailment  was  determined.  But,  although  the  delivery 
of  the  chattels  to  a  third  person  in  their  entire  state  would  not  have 
been  felony,  that  delivery,  at  all  events,  under  an  absolute  sale,  was 
wrongful  nevertheless;  for  th^  contract  between  these  parties  never 
meant  to  authorize  Malpas,  his  executors  or  administrators  (not  assigns), 
to  do  more  than  use  the  chattels,  and  not  to  give  the  use  to  a  third 
person,  certainly  not  for  a  longer  period  than  his  own  term.  The  trans- 
fer of  the  property  absolutely  to  a  stranger  was,  therefore,  unquestion- 
ably wrong,  and  it  operated  as  a  disclaimer  of  tenancy  at  common  law. 
We  are  of  opinion,  therefore,  that  the  plaintiffs  are  entitled  to  recover^ 
and  that  the  rule  must  be  discharged. 

Rule  discharged. 

»E.C.  Ii.R.Tol.8.  i»id.5e. 

Aaeord  Sanborn  v.  Colman,  6  New  Hamp-    Swift  «,  Motely,  10  Id.  208.    See  3  Exeha^ 
14;  Orant  v.  King,  U  Vermont,  847 1    481;  Bote^  1  Smith,  L.  0.  408. 
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♦161]  *Tharbatt  v.  Trbvor.    Dec.  5. 

A.,  an  attorney,  haring  betn  employed  by  a  former  elieat  of  B.,  in  oontlderatioii  of  the  latter 
banding  him  over  the  papers  in  the  eanBO,  wrote  ae  follows  t^-*'  Out  of  any  moneys  which  I 
may  receive  on  this  or  any  other  proceeding  on  the  plaintiff's  aooount»  I  will  band  yon  soeh 
balance  as  may  remain  due  of  yonr  bill  of  costs,  as  settled  at  M.:" — Held,  that  A.  was  honnd 
to  pay  B.  out  of  the  first  moneys  A.  received  on  acoount  of  the  eiiea^  and  not  oat  of  the  sor- 
pins  after  deducting  his  own  costs. 

This  was  fk  rule  calling  ou  A.  Underwood,  an  attorney  of  this  Court, 
to  show  cause  why  he  should  not  pay  to  W.  Ellaby  the  sum  of  11.  I69., 
pursuant  to  his  undertaking. 

It  appeared  from  the  affidavits  that  Ellaby  was  the  attorney  of  the 
plaintiff  in  an  action  brought  by  her  in  a  county  court,  in  which  she 
was  nonsuited.  The  plaintiff  subsequently  employed  Underwood  to 
commence  an  action  for  the  s^me  cause  in  this  Court ;  and  he,  requir- 
ing the  papers  for  that  purpose,  proposed  to  Ellaby  that  he  should 
ikccept  from  the  plaintiff  2«.  per  week  in  payment  of  his  costs,  and 
deliver  up  the  papers  upon  the  undertaking  of  Underwood  to  pay  out 
of  the  first  moneys  which  might  come  to  his  hands  in  that  or  any  other 
proceeding  on  the  plaintiff's  account  whatever  balance  might  remain 
due.  Ellaby  wrote  to  Underwood  consenting  to  this  proposal ;  and  in 
answer  Underwood  sent  him  the  following  letter : — 

<<Tharratt  v.  Trevor. 

«<  Dear  Sir, — ^I  have  advised  the  plaintiff  to  pay  to  you  the  sum  of 
2s.  per  week,  the  sum  mentioned  in  your  favour  of  this  date,  which  she 
has  agreed  to  do ;  but  of  any  moneys  which  I  may  receive  on  this  or 
any  other  proceeding  on  her  account,  I  will  hand  you  such  balance  as 
may  remain  due  on  your  bill  of  costs  as  settled  at  91.    1  remain,  &c. 

mA.  Undbbwood." 

The  papers  were  delivered  up,  and  the  action  having  proceeded,  the 
plaintiff  obtained  a  verdict  and  judgment,  and  Underwood  received  the 
damages  and  costs.  Application  was  then  made  to  him  for  payment 
of  71.  10s.,  which  remained  due  to  Ellaby  in  respect  of  his  costs;  and 
payment  having  been  refused,  this  rule  was  obtained. 

*1  f^91      *Brafnwell  showed  cause  (Nov.  22)  and  argued,  that  the  under- 
^  taking  was  subject  to  the  lien  of  Underwood  for  his  costs ;  and 
that  he  was  only  bound  to  pay  over  the  balance  after  they  were  satis- 
fied. 

SimoHy  in  support  of  the  rule,  argued  that  it  was  an  absolute  under- 
taking  to  pay  as  soon  as  any  moneys  of  the  plaintiff  were  received. 

Cur.  adv.  vult. 

Fabkjs,  B.|  now  said — ^In  this  case  we  took  time  to  look  into  the  affii* 
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davits  and  consider  the  effect  of  the  undertaking.  It  was  in  these 
terms: — [His  Lordship  read  the  letter.] — In  consideration  of  that 
undertaking,  the  papers  were  handed  oyer  to  Mr.  Underwood,  who  from 
that  time  conducted  the  suit,  which  is  now  brought  to  a  termination, 
aad  he  has  receiTcd  the  proceeds*  Mr.  BramweU  on  showing  cause  set 
up  for  the  first  time — ^because  that  never  appears  to  have  been  set  up 
in  the  correspondence,  nor  was  the  objection  ever  made  in  the  affidavits — 
that  his  client  was  only  bound  to  pay  out  of  the  surplus  after  deducting 
his  own  bill  as  an  attorney,  for  which  he  bad  a  lien  on  the  sum  reco*" 
vered ;  and  a  doubt  was  entertained  at  the  time  of  the  argument  who* 
ther  that  was  the  meaning  of  the  contract  or  not.  We  have  all  of  ua 
considered  it,  and  are  satisfied  that  there  was  an  obligation  on  Mr. 
Underwood  to  pay  out  of  the  moneys  which  he  received  without  insist- 
ing oa  his  own  lien ;  and  therefore  the  rule  must  be  absolute. 

Rule  absolute. 


*I8AA0  V.  Wylb.    Dte.  6.  [*168 

Where  a  plaintiff,  baling  a  eaafle  of  aetkm  to  an  amonat  exceeding  502.,  innes  a  plaint  in  ft 
oonnty  oourt  tbr  that  amomt  only,  it  ii  not  neeeesary,  in  order  to  give  the  court  jurisdtction, 
thai  entry  of  the  abaadonaent  of  the  ezceti  ahonld  appear  on  the  plaint  or  pummons ;  but  it  it 
■officient  if  sach  entry  be  made  at  the  hearing  of  the  cause. 

This  was  a  rule  calling  on  the  judge  of  the  county  court  of  Cornwall 
and  J.  Isaac,  the  plaintiff*  to  show  cause  why  a  prohibition  should  not 
issue  to  restriun  J.  Isaac  from  proceeding  in  a  plaint  in  that  court. 

It  appeared  by  the  afiidavits,  that  the  claim  in  the  plaint  and  summons 
was  50Z.,  and  the  particulars  of  demand  stated  various  items  for  goods 
supplied  at  different  times,  amountiog  in  the  whole  to  50Z.  At  the 
hearing  of  the  cause,  the  plaintiff  admitted  on  cross-examination  that  the 
sum  of  982.  19g.  %d,  was  due  to  him  for  goods  supplied  under  the  same 
oontract.  It  was  thereupon  objected  by  the  defendant  that  the  Court 
had  no  jurisdiction,  and  that  the  plaintiff  should  have  issued  his  plaint 
for  982.  19s.  2(2.,  and  have  made  therein  a  formal  abandonment'  of  the 
excess  above  502.  The  judge  required  the  plaintiff  to  abandon  the 
excess ;  and  an  entry  was  made  on  the  particulars  of  demand  that  the 
502.  was  '*  in  full  satisfaction  of  982. 19s.  2i2.,  the  overplus  thereof  having 
been  abandoned."  Judgment  was  then  given  for  the  plaintiff  for  502.; 
and  an  entry  was  made  on  the  judgment  that  the  502.  was  *^  in  full  dia> 
charge  of  982. 19«.  2c2.,  being  the  amount  due  from  the  defendant  at  the 
time  the  action  was  brought." 

The  present  rule  was  obtained  on  the  ground  that  the  court  had  no 
jurisdiction,  inasmuch  aa  the  abandonment  ought  to  have  been  made  on 
the  plaint  or  summons. 


m  EXCHEQUEB  OF   PLEAS.    M.y.  1851. 

ft 
■  I  I  I  ■   ■      ■      I   ■       I  I  .^^i^— 

Kingdon  showed  cause  in  Michaelmas  Term  (Nov.  22). — The  qaestion 
is,  what  is  the  proper  time  and  mode  for  a  plaintiff  to  abandon  the  excess 
of  his  demand.  That  depends  upon  the  construction  of  the  63d  section 
of  the  9  &  10  Vict.  c.  95,  which  enacts  that  '4t  shall  not  be  lawful  for 
any  plaintiff  to  divide  any  cause  of  action,  for  the  purpose  of  bringing 
'*'1641  ^^^  ^^  more  suits  in  any  of  the  said  '^'courts ;  but  any  plaintiff 
^  having  cause  of  action  for  more  than  20Z.,  for  which  a  plaint 
might  be  entered  under  this  Act  if  not  for  more  than  20Z.,  may  abandon 
the  excess,  and  thereupon  the  plaintiff  shall,  on  proving  his  case,  recover 
to  an  amount  not  exceeding  20Z. ;  and  the  judgment  of  the  court  upon 
such  plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of  such 
cause  of  action,  and  entry  of  the  judgment  shall  be  made  accordingly." 
By  the  18  &  14  Vict.  c.  61,  s.  1,  the  jurisdiction  of  the  county  courts  is 
extended  to  50Z.,  and  the  same  provision  as  to  abandonment  applies  to 
the  latter  sum.  There  are  two  answers  to  the  rule :  first,  that  this  is 
not  a  question  of  jurisdiction,  but  of  practice;  and  the  authorities 
establish  that  a  prohibition  will  not  be  granted  in  respect  of  matters 
which  only  concern  the  practice  of  an  inferior  court.    In  Ex  parte  Smith, 

8  A.  &  E.  719,*  2  G.  M.  &  B.  748,  the  Court  of  Queen's  Bench  and 
also  this  Court  refused  to  interfere  by  prohibition,  where  the  Judicial 
Committee  of  the  Privy  Council,  having  reversed  a  decision  of  the  Court 
of  Arches  in  a  matrimonial  suit,  had  gone  on  to  retain  the  principal 
cause,  that  form  of  decree  being  considered  a  matter  of  practice.  The 
doctrine  was  carried  further  in  Jolly  v.  Baines,  12  A.  &  E.  201,^  where 
a  prohibition  to  the  Court  of  Arches  was  refused,  notwithstanding  cer- 
tain depositions  had  been  taken  in  contravention  of  a  general  order  of 
that  Court,  founded  on  the  10  Geo.  4,  c.  58,  s.  9.  In  Mellish  v.  Richard- 
son, 1  C.  &  F.  224,  Batlet,  B.,  in  delivering  the  opinion  of  the  Judges 
said,  ^^  The  practice  of  the  Courts  below  is  a  matter  which  belongs  by 
law  to  the  exclusive  discretion  of  the  Court  itself,  it  being  presumed  that 
such  practice  will  be  controlled  by  a  sound  legal  discretion.  It  is  there- 
fore left  to  their  own  government  alone,  without  any  appeal  to  or  revision* 
by  a  superior  Court."  The  12  k  18  Vict.  c.  101,  s.  12,  empowers  the 
*1651  ^^^^  Chancellor  to  appoint  five  County  Court  ^Judges  to  frame 

general  rules  and  orders  concerning  the  practice  and  proceedings 
of  those  Courts.  Under  that  provision,  they  might  frame  rules  respecting 
the  time  and  mode  in  which  a  plaintiff  should  abandon  the  excess  of  his 
claim ;  and  the  rules  so  framed  might  be  at  variance  with  any  rule  laid 
down  by  this  Court, which  shows  that  the  question  is  purely  one  of  prac- 
tice.   [He  also  referred  to  the  58th,  59th,  60th,  and  78th  sections  of  the 

9  &  10  Vict.  c.  96.] 

Secondly,  the  abandonment  was  rightly  made.  Since  the  statute 
specifies  neither  the  time  nor  mode  of  abandonment,  it  is  enough  if  it  be 
done  in  court,  so  as  to  satisfy  the  judge  that  the  plaintiff  has  in  fact 
abandoned  the  excess.    Where  a  summons  in  a  county  court  was  served 

«B.O.  L.R.T0LSO.  «Id.40. 
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at  a  wrong  place,  and  the  defendant  had  no  knowledge  of  the  proceed- 
ings until  his  goods  were  taken  in  execution,  this  Coart  refused  to  inter- 
fere by  prohibition,  it  appearing  that,  before  judgment,  proof  had  been 
given  to  the  satisfaction  of  the  judge  that  the  summons  had  been  served 
as  required  by  the  statute :  Bobinson  v,  Lenaghan,  2  Exch.  333.     In 
Vines  v.  Arnold,  8  C.  B.  682,*  a  plaintiff,  who  had  a  cause  of  action  for 
882. 10«.,  entered  a  plaint  in  the  county  court  for  17Z.,  parcel  of  it.    At 
the  hearing  of  the  cause,  the  plaintiff  did  not  appear ;  but  the  defendant 
being  present,  and  having  admitted  the  claim,  the  court  gave  judgment 
for  that  amount.     The  plaintiff  having  afterwards  brought  an  action  in 
the  superior  Court  for  the  balance,  Maulb,  J.,  said,  ^'  If  the  plaintiff 
had  appeared,  the  defendant  might  have  said  he  was  entitled  to  judgment, 
unless  the  plaintiff  abandoned  the  residue  of  his  claim,  and  the  plaintiff 
might  then  either  have  abandoned  it  or  withdrawn."    That  implies  that 
an  abandonment  at  the  hearing  is  sufficient.     Kimpton  v.  Willey,  10 
L.  J.,  C.  P.,  269,  shows  that  it  may  be  made  at  the  trial,  or  by  a  mere 
entry  on  the  judgment.     In  Brunskill  v.  Powell,  19  L.  J.,  Exch.,  362, 
Parke,  B.,  said,  ^^  It  was  urged  *that,  the  plaintiff  having  re-  raiei  gz* 
covered  in  the  county  court  20/.  upon  that  demand,  he  could  not  '~ 
recover  for  the  remainder,  having  once  recovered  for  20/.     It  does  not 
appear  that  he  entered  any  disclaimer,  or  any  minute  or  memorandum 
upon  the  records  of  the  county  court  disclaiming  the  remainder,  at  the 
time  that  he  recovered  the  20/."     [Parke,  B. — What  I  there  said  was, 
that  there  must  be  some  entry  of  the  abandonment  on  the  records  of 
the  court ;  but  I  did  not  express  any  opinion  as  to  the  time  at  which  it 
was  to  be  made.]    K  the  plaintiff  verbally  abandoned  the  excess  at  the 
trial,  the  clerk  of  the  court  might,  under  the  111th  section  of  the  9  k 
10  Vict.  c.  95,  make  an  entry  to  that  effect,  which  would  then  become  a 
record  of  the  court.   The  point  was  adverted  to,  but  not  decided,  in  The 
Apothecaries  Company  v.  Burt,  5  Exch.  863.     The  practice  in  the  old 
county  courts  was  to  enter  on  the  declaration  an  acknowledgment  of  the 
teceipt  of  so  much  as  to  reduce  the  debt  under  40«. :  Com.  Dig. ''  County" 
(C.  8.)    Neither  the  plaint  nor  summons  disclosed  the  plaintiff's  claim; 
Dalton's  Sheriff,  216,  428. 


Udallf  in  support  of  the  rule. — The  cases  of  Ex  parte  Smith  and  Jolly 
V.  Baines  have  no  application,  because  there  the  inferior  courts  had 
jurisdiction  over  the  subject-matter ;  here  the  abandonment  of  the  excess 
IB  necessary  to  give  the  court  jurisdiction ;  and  therefore  some  entry  to 
that  effect  should  be  made  on  the  plaint  or  particulars  of  demand* 
There  is  no  reason  why  a  defendant  should  be  compelled  to  attend  the 
eounty  coart  in  order  to  ascertain  the  real  amount  of  the  plaintiff's 
daim,  when  he  might  be  willing  to  pay  at  once,  if  he  were  informed  by 
the  plaint  that  the  excess  was  abandoned.  The  59th  section  of  the  9  tu 
10  Vict.  0.  95,  requires  the  substance  of  the  action  intended  to  b^ 

•  B.O.  IcB.  voLtf. 
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•1^71  ^^^^S^^  ^^  ^®  specified  in  the  '^'plaint     The  6Sd  section,  after 


167] 


enacting  that  a  plaintiflf  shall  not  divide  any  cau^e  of  action  to 


enable  him  to  bring  several  suits  in  the  county  courts  but  that  if  hia 
claim  exceeds  the  prescribed  amount  he  may  abandon  the  excess,  ko^ 
proceed^:  thus:  ^'and  the  judgment  of  the  Court  on  such  plaint  shall  be 
in  full  of  all  demands  in  respect  of  such  cause  of  action."  The  expressiim 
^^  cause  of  action"  must  have  the  same  meaning  in  the  latter  as  in  the 
former  part  of  the  section ;  and  therefore  the  judgment  is  to  be  in  8ati»> 
faction  of  the-  cause  of  action  stated  in  the  plaint,  that  is,  the  claim  after 
abandonment  of  the  excess.  By  the  74th  section,  the  defendant  is  to 
itppear  on  a  day  named  in  the  summons  to  answer  m^A  plaint;  and,  by 
the  75th  section,  no  evidence  shall  be  given  of  ^^any  demand  or  cause 
of  action"  not  stated  in  the  summons.  Unless  the  abandonment  be 
made  by  some  entry  on  the  plaint  or  particulars  of  demand,  this  incon- 
Tenience  might  ari8e,^that,  if  the  defendant  did  not  appear  at  the  trial, 
the  plaintiff  would  obtain  judgment  for  502.,  and  the  defendant  would 
have  no  defence,  if  sued  the  next  day  for  the  excess.  Or  suppose  the 
defendant  appeared,  and  the  plaintiff  refused  to  abandon  the  excess, 
what  course  is  to  b^  taken  ?  It  is  submitted  that  the  plaintiff  could  not 
be  nonsuited ;  for  a  nonsuit  proceeds  on  the  ground  that  the  party  doee 
not  appear  to  support  his  claim ;  whereas  the  plaintiff  appeared  to  sup- 
port  that  which  was  stated  in  the  plaint  as  his  cause  of  action. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pares,  B. — ^This  was  a  motion  for  a  prohibition  against  the  judge  of 
the  county  court  of  Cornwall,  to  prohibit  him  from  holding  plea  on  a 
plaint  of  50Z.  for  goods  sold.  It  appeared,  on  afBdavit,  that  this  was 
part  of  a  larger  sum  of  98{.  odd  for  goods  supplied  at  different  times, 
♦if^Al  ^^^^^  would  oonstitute  an  entire  demand,  upon  the  principle  *laid 
■^  down  in  Grrimbly  v.  Aykroyd,  S  Exch.  470 ;  and  it  was  contended 
that  the  judge  had  no  jurisdiction  to  try  a  plaint  for  part  of  a  demand, 
which  this  was,  unless  a  disclaimer  was  entered  on  the  proceedings  of 
the  court  at  the  time  of  the  plaint  entered. 

The  63d  section  of  the  9  &  10  Vict.  c.  95,  provides — [His  Lordship 
read  the  section].  On  the  construction  of  this  clause,  it  has  been  held, 
in  Vines  v.  Arnold,  8  C.  B.  632,*  and  Brunskill  v.  Powell,  19  L.  J., 
Exch.,  862,  that  the  mere  fact  of  suing  for  a  portion  of  an  entire  demand 
is  not  an  abandonment  of  the  excess,  but  that  some  act  of  abandonment 
in  the  court  is  necessary ;  and  it  seems  that  a  memorandum  of  such 
abandonment  ought  to  be  entered  on  the  proceedings  of  the  court.  But 
it  does  not  clearly  appear  from  the  wording  of  this  section,  nor  has  it 
been  decided,  when  such  abandonment  must  take  place.  The  plaintiff 
may  abandon,  and  thereupon,  on  proving  his  case,  recover  the  amount 
to  the  extent  to  which  the  county  court  has  jurisdiction. 

*B.O.  L.R.TO].  55. 
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The  most  reasonable  course  undoubtedly  is,  that  the  abandonment 
should  be  on  the  face  of  the  summons  or  particulars  annexed,  so 'that 
the  defendant  may  at  once  acquiesce,  if  he  is  so  minded,  instead  of  being 
obliged  to  be  at  the  trouble  and  expense  of  attending  the  county  court, 
in  order  to  compel  the  plaintiff  to  abandon  the  excess  above  50{.  on  the 
hearing ;  but  there  is  no  express  provision  to  this  effect  in  the  Act  of 
Parliament ;  and  the  language  of  the  68d  section,  though  equivocal, 
seems  rather  to  intimate  that  the  abandonment  may  be  on  or  before  the 
hearing. 

In  this  case  there  was,  at  the  time  of  the  hearing,  a  formal  abandon- 
ment  of  the  excess  of  the  entire  demand  above  502.,  and  an  entry  or 
minute  thereof  made  on  the  face  of  the  proceedings ;  and,  after  such 
aA  abandonment,  we  cannot  say  that  the  judge  of  the  county  court  had 
not  ^jurisdiction  to  give  judgment  and  grant  execution  for  502.  r,^i/«Q 
We  therefore  think  that  the  rule  should  be  discharged.  It  cer*  '- 
tainly  would  be  well,  however,  that  the  county  court  judges  should, 
imder  the  powers  of  the  12  &  18  Vict.  c.  101,  s.  12,  make  a  rule  to 
require  the  disclaimer  to  be  stated  on  the  face  of  the  summonb  or  par- 
ticulars of  demand  annexed. 

Rule  discharged,  without  costs* 


MEMORANDUM. 

The  following  gentlemen  having  been  appointed  her  Majesty's  Coun- 
sel in  last  Trinity  Vacation,  took  their  seats  within  the  bar  on  the  first 
day  of  Michaelmas  Term : — JameB  Campbell^  Esq.,  of  Lincoln's  Inn ; 
Thoma%  Chandless^  Esq.,  of  Gray's  Inn ;  WUliam  Mmsleyy  Esq.,  of  the 
Middle  Temple ;  John  WUliam  Willeockj  Esq.,  of  Lincoln*s  Inn  ;  WaUer 
CauUony  Esq.,  of  Gray's  Inn ;  Oraham  Willmarey  Esq.,  of  the  Middle 
Temple ;  William  Thomas  Shave  Danicly  Esq.,  of  Lincoln's  Inn ;  JV«- 
deriek  William  Slade^  Esq.,  of  the  Middle  Temple ;  John  Bailt/,  Esq., 
of  Lincoln's  Inn;  John  George  Philhmorej  Esq.,  of  Lincoln's  Inn; 
Brent  Spencer  Follett^  Esq.,  of  Lincoln's  Inn ;  John  Mellor,  Esq.,  of 
the  Inner  Temple ;  William  Bvikeley  Glaesey  Esq.,  of  Lincoln's  Inn ; 
Richard  Davis  Craigy  Esq.,  of  Lincoln's  Inn ;  Samuel  Warren,  Esq.,  of 
the  Inner  Temple ;  Robert  Pashley,  Esq.,  of  the  Inner  Temple ;  George 
William  WiUhere  Bramwelly  Esq.,  of  the  Inner  Temple ;  James  Ander- 
son,  Esq.,  of  the  Middle  Temple ;  William  Athertony  Esq.,  of  the  Inner 
Temple ;  Eagh  Hilly  Esq.,  of  the  Middle  Temple ;  Charles  James  Ear* 
greavcy  Esq.,  of  the  Inner  Temple ;  and  Thomas  JEmerson  Eeadlam^ 
Esq..  of  the  Inner  Temple. 


Cxfjiqn^r  lEl^irnrti 


HILARY  TERM,  15  VICT.— 1852. 


James  and  Another  v.  The  Hon.  W.  E.  Gochrakb  and  Another. 

Jan.  21. 

An  indentare  of  tetM,  by  whieh  certain  ooal  mines  in  the  Korth  of  England  were  demiied  for 
the  term  of  forty-two  yean,  oontained  the  following  oorenant  by  the  lessees : — "  And  also,  thai 
they  the  said  lessees,  their  execntors,  Ac,  or  their  senrants  or  workmen,  should  and  wonld 
onoe  in  every  month,  or  oftener,  daring  the  said  term,  at  their  own  expense,  draw  to  bank  at 
some  of  the  pits  or  shaits  of  the  said  eoUieries  or  coal  mines  thereby  demised  (provided  that 
the  same  should  be  pits  or  shafts  from  which  the  coals  of  the  thereby  demised  collieries  should 
not  be  worked  by  an  ontstroke),"  L  e.  by  means  of  pits  or  shafts  upon  the  surface  of  tha 
adjoining  mines — "and  lay  in  some  oonvenient  place  in  that  behalf,  upon  the  said  lands  and 
premises  of  the  said  lessors,  for  the  said  lessors,  their  heirs  or  assigns,  all  the  manure,  com- 
post, and  dung,  to  be  made  and  bred  by  the  horses  employed  under  ground  in  working  the 
said  demised  collieries,  and  should  spend  and  bestow  so  much  thereof,  and  of  all  such  dung, 
manure,  compost,  Ac.,  as  should  be  made,  bred,  or  arise  in,  under,  or  upon  the  said  estate^ 
lands,  and  premises  of  the  said  lessors,  or  any  part  thereof,  as  might  be  necessary  for  that 
purpose,  in  dressing  and  manuring  any  lands  or  grounds  which  they  the  said  lessees,  their 
executors,  Ao^  or  any  of  them,  might,  during  the  said  term  thereby  granted,  occupy  as  tenants 
to  the  said  lessors  or  either  of  them,  their  or  either  of  their  heirs  or  assigns."  The  lease  con- 
tained yarious  clauses  which  spoke  of  the  pits  or  shafts  to  be  sunk  on  the  demised  premises, 
but  did  not  contain  any  express  covenant  by  whieh  the  lessees  were  either  bound  to  sink  a  pit^ 
or  to  work  the  mines ;  and  it  was  also  doubtfbl  whether  the  lessees  were  empowered  to  woric 
the  demised  mines  by  "  ontstroke :" — Held,  that  no  covenant  could  be  implied  from  the  pre- 
eeding  covenant,  which  imposed  upon  the  lessees,  upon  the  mines  being  worked,  and  manure 
being  made  within  them,  the  obligation  of  sinking  a  pit  or  shaft  upon  the  demised  land% 
although  they  might  be  liable  for  a  breach  of  covenant  in  working  the  mines  by  ontstroke. 

Covenant. — The  declaration  stated,  that  the  plaintifTs,  on  the  5th 
of  October,  1824,  by  indenture,  demised  to  the  defendants  a  certain 
estate  in  the  parish  of  Houghton-le-Spring,  in  the  county  of  Durham,  and 
all  the  collieries  and  seams  of  coal  within  and  under  that  estate.  This 
deed  contained  clauses  by  which  full  liberty  and  power  was  given  to  the 
lessees  to  dig,  sink,  work,  &c.,  to  make  pit  and  pits,  and  dig  trenches^ 
&c.,  to  get  the  coal,  with  also  sufficient  way  leave  or  liberty  of  passage 
over  the  lands  to  carry  away  the  coals,  and  also  to  erect  cabins  for  the 
workmen,  and  all  needful  engines,  &c. ;  and  also,  <<  full  power  and 
^liberty  to  the  lessees,  their  executors,  &c.,  from  time  to  time, 
^  and  at  all  times  during  the  continuance  of  the  demise,  to  make, 
drive,  and  use  such  ontstroke  or  outstrokes,  drift  or  drifts,  or  other 
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communications,  not  exceeding  the  breadth  of  four  yards  each,  within 
and  through  the  barrier,  bulk,  or  warren  of  coal,  thereby  covenanted 
as  thereinafter  mentioned  to  be  left  unworked  of  the  said  colliery  adjoin- 
ing to  any  other  colliery  which  they  then  were,  or  should  at  any  time 
thereafter  during  the  continuance  of  the  demise,  become  possessed  of, 
or  in  which  they  should  have  any  interest,  as  should  be  thought  neces- 
sary or  convenient  by  the  lessees,  their  executors,  &c.,  for  the  effectual 
winning  of  such  adjoining  colliery,  and  for  the  purpose  of  bringing  and 
conveying  under-ground  the  coals  which,  at  any  time  during  the  con- 
tinuance of  the  demise,  should  be  wrought  or  gotten  by  them  within  or 
out  of  such  adjoining  colliery,  and  which  should  be  thought  fit  or  con- 
venient to  be  brought  and  conveyed  under-ground  from  such  adjoining 
colliery  unto  and  into  the  colliery  demised,  or  the  shafts  or  workings 
thereof;  and  thereby  and  by  such  outstroke  or  outstrokes,  drift  or  drifts, 
or  other  communications,  to  bring  and  convey  under-ground  from  such 
adjoining  colliery  unto  the  colliery  demised,  or  the  shafts  or  workings 
thereof,  and  carry  away  all  such  coals  as  should  by  them  be  wrought  or 
gotten  within  or  out  of  such  adjoining  colliery ;  and  also  to  draw  to 
bank  at  any  of  the  pit  or  pits,  sunk  or  to  be  sunk  by  them  in  any  of 
the  lands  aforesaid,  coals  out  of  such  adjoining  colliery  in  such  manner 
as  the  lessees  should  think  fit,  such  outstrokes  to  be  stopped  up  (if 
practicable)  at  the  end  of  the  term,  saving  to  the  lessors  the  right  to 
pass  over  the  wagon  ways  on  the  demised  "premises,  &;c. :  Habendum 
for  the  term  of  forty-two  years  from  the  date  of  the  lease ;  the  lessees 
to  pay  to  the  lessors  yearly  for  the  first  two  years  of  the  term  the  rent 
of  20«.  for  every  ton  of  merchantable  coals  of,  &c.  (naming  the  coal) ; 
«nd  17«.  6(2.  a  ton  of  every  other  coal  (except  coal  used  in  the  engines, 
&c.),  which  should  be  gotten  during  the  first  two  years,  *not  r^-tirA 
exceeding  1000  tons  a  year ;  and  22s.  and  17«.  6d,  a  ton  (as  *- 
before)  for  each  ton  gotten  exceeding  that  amount ;  and  also  paying 
yearly  during  the  remainder  of  the  term  the  sum  of  10002.  yearly  for 
such  number  of  tons  of  merchantable  coal,  to  be  gotten  out  of  the 
demised  collieries,  as,  at  the  rate  of  20«.  and  17^.  6(2.  a  ton  respectively, 
would  amount  to  10002.,  whether  the  coal  should  be  gotten  or  not ;  and 
also  paying  yearly  during  the  remainder  of  the  term  above  the  certain 
yearly  rent  of  10002.  the  further  rent  of  22«.  and  Vis.  6(2.  a  ton  respect- 
ively (as  before  mentioned),  above  the  number  of  tons  for  which  the 
yearly  rent  of  10002.  was  reserved,  payable  half-yearly ;  and  also  paying 
the  further  clear  rent  of  7«.  6(2.  per  ton  of  coal,  which  by  the  lessees 
should  during  the  term  be  gotten  from  and  out  of  any  collieries  adjoin- 
ing the  demised  colliery,  by  virtue  of  all  or  any  of  the  liberties,  powers, 
and  privileges  granted  by  the  indenture,  and  which  should  be  drawn  to 
bank  in  any  of  the  said  lands  of  the  lessors,  the  rent  or  sum  of  Is,  6(2. 
per  ton  to  include  outstroke  rent,  shaft  rent,  and  way  leave  rent ;  but 
in  case  the  coals  to  be  gotten  out  of  such  adjoining  collieries  should  be 
gotten  by  means  of  pits  in  such  adjoining  collieries,  and  the  water  should 

l2 
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be  conveyed  therefrom  througli  tlie  demised  collieries,  the  lessees  wer# 
to  pay  the  lessors  a  watercoarse  rent  of  2$.  6<2.  annually.  And  the 
lessees  covenanted  to  pay  40«.  annually  per  acre  for  ground  taken  for 
or  injured  by  pit-room,  &c. ;  with  a  proviso  that,  in  case  the  rents  after 
demand  should  be  for  forty  days  in  arrear,  the  lessors  should  have  the 
jpower  to  distrain  all  coals  that  should  be  found  at  or  in  any  of  the  pit 
or  pits  of  the  demised  colliery,  and  all  horses,  &c.,  which  should  be  at  or 
used  on  the  premises.  The  deed,  after  various  clauses,  contained  a 
covenant  by  the  lessees,  « that  they,  their  executors,  &c.,  should  and 
would,  in  working  and  carrying  on  the  colliery  and  coal  mines,  seams 
and  seam  of  coal  thereby  demised,  leave  unwrought  sufficient  square 
walls  or  pillars  of  coal  for  the  support  of  the  roof,  and  for  the  working 
*17^1  ^^^  preserving  of  the  remaining  part  *of  the  coal  in  the  said 

^  colliery  and  coal  mines  thereby  demised,  and  for  the  keeping 
open  the  drifts  and  watercourses  thereof;  and  for  preventing  any  thrust 
or  creek  from  damaging  the  shafts,  air  courses,  and  watercourses  of 
the  said  coal  mines  thereby  demised ;  and  should  and  would,  at  all  times 
during  the  said  term  thereby  demised,  work  all  and  every  the  said  col* 
liery  and  coal  mines,  seam  and  seams  of  coal  thereby  demised,  in  and 
according  to  the  best  and  most  approved  method  then  adopted  and  used 
in  the  working  of  the  collieries  and  coal  mines,  and  should  not  nor 
would,  at  any  time  or  times  during  the  continuance  of  the  said  term 
thereby  demised,  work  the  walls  or  pillars  of  coal  sd  to  be  left  unwrought 
as  aforesaid."  The  deed  also  contained  the  following  covenant,  by  which 
the  lessees  covenanted  that  <<  they,  their  executors,  &c.,  or  their  serr 
vants  or  workmen,  should  and  would  once  in  every  month  or  oftener 
during  the  said  term  at  their  own  expense  draw  to  bank  at  some  of  the 
pits  or  shafts  of  the  said  collieries  or  coal  mines  thereby  demised  (pro* 
yided  that  the  same  should  be  pits  or  shafts  from  which  the  coals  of  th^ 
thereby  demised  colliery  should  not  be  worked  by  an  outstroke),  and 
lay  in  some  convenient  place  in  that  behalf  upon  the  said  lands  and 
premises  of  the  said  lessors,  for  the  said  lessors,  their  heirs  or  assigns, 
all  the  manure,  compost,  and  dung  to  be  made  and  bred  by  the  horses 
employed  under-ground  in  working  the  said  demised  collieries;  and 
should  spend  and  bestow  so  much  thereof,  and  of  all  such  dung,  &c.,  a8 
should  be  made  or  bred  or  arise  in,  under,  or  upon  the  said  estate,  lands, 
and  premises  of  the  said  lessors,  or  any  part  thereof,  as  might  be  neces^ 
sary  for  that  purpose,  in  dressing  and  manuring  any  lands  or  grounds 
which  the  said  lessees,  &:c.,  might,  during  the  said  term,  occupy  as  tenants 
/>  the  said  lessors :"  and  further,  that  the  lessees  should  and  would, 
rom  time  to  time  and  at  all  times  during  the  demise,  sufficiently  fence 
ae  pits  and  shafts  to  be  sunk  in  any  of  the  demised  lands ;  and  also 
^j,^  that  the  ^lessees  would  deliver  up  to  the  lessors  at  the  end  of 

^  the  term  all  such  pits,  &c.  And  the  lessors  covenanted,  that 
he  lessees  might  work  any  of  the  seams  of  coal  they  might  think  fit ; 
mi  also  that  the  lessees  might,  daring  the  demise,  by  such  outstroke 
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or  ontstrokeB,  drift  or  drifts,  as  might  be  so  made  as  aforesaid,  bring 
and  carry  ander-groand  from  the  demised  colliery  unto  any  adjoining 
colliery,  of  which  the  lessees  might  then  or  thereafter  be  possessed  or 
have  an  interest  in,  or  to  the  shafts  or  workings  thereof,  all  coals,  &c., 
as  should  be  gotten  by  the  lessees  within  the  demised  colliery,  without 
paying  to  the  lessors  any  outstroke  rent  for  the  same,  such  rent  (if  any) 
being  payable  to  the  owners  of  the  adjoining  colliery. 

The  declaration  then  set  out  another  deed  between  the  parties  of  the 
11th  of  March,  1825,  whereby  (inter  alia)  the  lessees  were  empowered^ 
in  case  they  should  have  expended  50002.  in  sinking  a  pit  or  pits  in  the 
demised  lands,  or,  in  case  the  demised  collieries  should  become  incapable 
of  being  worked  at  a  profit,  to  determine  the  lease  at  the  end  of  the 
fourth,  seventh,  tenth  (and  other  years  therein  mentioned)  of  the  term. 

The  eleventh  breach  alleged  that,  after  the  making  of  the  indentures, 
and  during  the  continuance  of  the  term,  and  at  times  respectively  more 
than  a  month  before  the  commencement  of  the  suit,  certain  manure, 
&c.,  was  made  and  bred  under  the  said  estate  in  the  demised  colliery 
by  horses  employed  by  the  defendants  under-ground  in  working  the 
collieries ;  and  that  the  said  manure,  &c.,  could  not  be  drawn  to  bank, 
Ac,  on  the  said  lands  otherwise  than  by  means  of  some  pit  or  shaft ; 
a^d  that  there  was  not  any  pit  or  shaft  of  the  said  colliery  from  which 
the  coals  of  the  said  demised  colliery  were  not  worked  by  an  outstroke ; 
and  that  although,  after  the  said  manure,  &c.,  had  been  bred,  a  reason* 
able  time  had  elapsed,  &c.,  for  the  defendants  to  have  made  a  pit  or 
shaft  on  the  said  demised  colliery,  from  which  the  coals  thereof  would 
not  have  been  nor  '''would  be  worked  by  an  outstroke,  yet  the  p^^  .v 
defendants  had  not  made  such  pit  or  shaft,  &c. ;  by  reason  whereof  ^ 
the  said  manure  so  made,  &c.,  could  not  be  and  was  not  at  any  time 
drawn  to  bank,  &c. — General  demurrer,  and  joinder. 

Manuty  {Hugh  Hill  with  him)  in  support  of  the  demurrer,  contended, 
that  although  manure  had  been  bred  within  the  demised  mines,  the  les- 
sees were  not  bound  to  make  a  pit  upon  the  premises ;  that  the  deed 
did  not  contain  any  express  covenant  to  that  effect,  and  that,  as  the 
obligation  would  cast  much  expense  upon  the  lessees,  the  covenant  could 
not  be  introduced  by  implication ;  that  the  covenant  itself,  upon  which 
the  breach  was  assigned,  gave  the  lessees  the  power  of  working  the 
itiines  by  "  outstroke,"  namely,  by  means  of  pits  upon  the  adjoining 
premises ;  but  that,  if  no  such  power  was  given,  still  the  lessees  would- 
only  be  liable  for  a  breach  of  their  lease  by  so  working  the  mines ;  that; 
the  lease,  no  doubt,  contemplated  the  case  of  pits  being  on  the  pre- 
mises ;  that  by  the  term  «  barrier"  in  one  of  the  clauses  of  the  lease,  was 
meant  an  ungotten  portion  of  the  coals,  to  be  left  to  protect  the  mines^ 
against  water — ^that  the  lessees  were  at  liberty  to  get  the  coal  of  the 
demised  premises  by  outstroke,  or  they  might  use  the  demised  mines. 
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for  the  purpose  of  getting  coal  on  an  adjoining  estate  by  passing  through 
the  demised  mines,  by  breaking  the  barrier  from  the  outside ;  that  the 
lessees  were  not  bound  to  work  the  mine  at  all,  although  they  were 
under  the  obligation  of  paying  after  the  expiration  of  the  two  first 
years  of  the  lease  the  stipulated  minimum  rent  of  lOOOZ.  per  annum, 
and  that  the  second  instrument  into  which  the  parties  had  entered  sup- 
ported this  view  of  the  defendants'  construction  of  the  first  lease. 

Aspland  {Atherton  with  him)  contrsl,  contended  that,  upon  the  manure 
being  made  within  the  demised  mines,  the  lessees  were  bound  to  make 

4<1 7f>l  ^  ^^^ — ^^^^  ^^^^  ^^  ^^^  *true  construction  of  the  covenant  ap- 
-*  peared  from  various  clauses  in  the  instrument  which  had  reference 
to  a  pit  or  pits  sunk  upon  the  premises ;  that  the  non-payment  of  rent 
for  the  two  first  years  of  the  term  afforded  an  argument  that  that  time 
was  given  for  getting  at  the  coal,  and  therefore  that  the  mines  were  to 
be  worked ;  and  that,  as  the  deed  did  not  give  the  lessees  the  power  of 
working  the  demised  mines  by  outstroke,  they  were  to  be  worked  by  pits 
upon  the  premises,  (a) 

Manisty  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  plaintiffs  are  not  entitled 
to  judgment ;  and  I  so  express  myself,  as  I  find  it  more  difficult  to  say 
to  what  the  plaintiffs  are  entitled,  than  to  point  to  the  precise  defence. 
It  appears  to  me  to  be  clear,  that  if  the  parties  had  intended  that  a  pit 
should  be  made,  or  that  the  mine  should  be  worked  at  all  events,  they 
would  have  provided  for  those  events  by  distinct  and  express  covenants. 
It  appears  to  me  to  be  clear,  that  the  expression,  that  they  <<  would  at 
all  times  work  the  said^'colliery  according  to  the  best  and  most  approved 
method,"  must  be  read  and  understood  as  subject  to  the  introductory 
terms  in  the  clause,  «in  working  and  carrying  on  the  colliery."  I  do 
not  find  any  absolute  covenant  to  work  the  mine,  or .  to  make  a  pit. 
[His  Lordship  read  the  covenant  upon  which  the  breach  was  assigned.  (6)3 
I  own  I  have  very  considerable  difficulty  in  saying  what  that  covenant 
means.  And  I  have  still  greater  difficulty  in  saying  what  is  the  mean- 
ing of  the  breach  itself.  If  read  literally,  it  may  mean  that  every  pit 
or  shaft  of  the  colliery  was  worked  by  an  outstroke ;  and  if  every  pit 
or  ^haft  was  worked  by  an  outstroke,  then  the  proviso  <<  that  the  same 
^^-.^  should  be  pits  or  shafts  from  which  coals  should  '^'uot  be  worked 
^  by  an  outstroke,"  would  immediately  apply,  for  then  it  was 
worked  by  an  outstroke,  and  therefore  the  covenant  really  would  not  be 
broken,  and  it  appears  to  me  it  ought  to  be  read  in  that  way.  But 
then  the  breach  proceeds  to  contain  a  further  allegation.  [His  Lord- 
ship read  it.]  But  I  cannot  find  any  covenant  which  supports  the  latter 
part  of  the  breach,  and,  as  that  is  so,  the  plaintiff  has  failed  in  sup- 

(a)  He  referred  to  Webb  «.  Plummer,  2  B.  A  Aid.  745,  to  show  thai  the  words  of  a  eoyenanl 
■re  to  bo  constraed  most  strioUy  against  the  party  stipulating. 
(6)  Ante,  p.  173. 
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porting  ity  and  consequently  the  defendants  ^e  entitled  to  our  judg* 
ment. 

Pareb,  B. — ^I  am  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment. I  confess  that  I  am  not  entirely  free  from  doubt  with  respect  to 
the  construction  of  the  particular  covenant  as  to  the  working  of  the. 
mine.  The  breach  assigned  is  upon  the  following  covenant.  [Hit 
Lordship  read  the  clause  upon  which  the  breach  was  assigned.] 

Now  I  think  that  this  clause,  when  taken  alone,  does  not  contain  any 
implied  covenant  on  the  part  of  the  lessees  to  make  a  pit  upon  the  de- 
mised premises.  According  to  the  rule  of  law  on  this  subject, — and  the 
whole  case  turns  upon  the  application  of  that  rule — ^no  precise  words 
are  necessary  to  constitute  a  covenant ;  provided  we  are  able  to  collect 
an  agreement  by  the  parties  that  a  certain  thing  shall  be  done,  that 
will  be  sufficient  to  enable  us  to  say  that  a  covenant  is  created.  But 
we  must  be  satisfied  that  the  language  does  not  merely  show  that  the 
parties  contemplated  that  the  thing  might  be  done,  but  it  must  amount 
to  a  binding  agreement  upon  them  that  the  thing  shall  be  done.  Now 
it  is  inapossible  to  read  the  covenants  of  this  lease  without  supposing 
that  the  parties  contemplated  that  the  pits  would  probably  be  made, 
for  it  cannot  be  supposed  that  the  lessees  would  enter  into  such  a  lease 
as  this  without  intending  to  work  the  mines ;  and  I  think  it  appears,, 
from  the  diiferent  parts  of  this  instrument,  that  if  the  mines  were 
worked,  the  parties  thought  they  would  be  worked  by  means  of  pits 
made  on  the  demised  premises.  '''Bat  the  question  is,  whether  p^iiro 
we  can  collect  from  the  whole  instrument,  that  there  is  a  binding  ^  . 
agreement  that  a  pit  should  be  made.  I  think  that  the  explanation  of 
this  covenant  which  has  been  given  by  my  Brother  Martin  is  quite 
satisfactory,  namely,  that  the  parties  supposed  there  would  be  a  pit 
upon  the  demised  premises,  and  therefore  they  stipulated  that  all  the 
dung  and  manure  bred  by  the  horses  in  winning  the  coal  under  the  pre- 
mises, which  would  of  course  be  dropped  at  some  distance  from  the  pit, 
should  at  any  rate  be  carried  there ;  that  is  to  say,  if  a  pit  did  exist, 
the  manure  should  be  carried  there ;  but  that  the  provision  should  not 
extend  to  any  pit  in  the  adjoining  colliery,  as  that  would  be  at  a  much 
greater  distance,  and  probably  some  compensation  would  have  to  be 
made  to  the  owner  of  such  estate  for  outstroke  rent,  in  taking  the  thing 
to  the  demised  premises.  The  terms  now  sought  to  be  implied  by  no 
means  follow  from  this  covenant  itself,  and  therefore  the  question  is, 
whether  any  such  terms  can  be  implied  from  the  other  covenants  in  the 
indenture.  Now,  if  there  were  a  positive  covenant  to  work  the  mines, 
I  own  I  feel  strongly  impressed  with  the  opinion  that  there  would  be  a 
covenant  on  the  part  of  the  lessees  to  make  a  pit  for  the  purpose,  be- 
cause the  mines  can  only  be  worked  by  means  of  a  pit  on  the  demised 
premises,  or  by  means  of  outstroke  pits ;  and  if  the  terms  in  which  the 
power  to  make  outstrokes  is  given  be  considered,  that  power  is  given 
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solely  for  the  purpose  of  working  the  adjoining  estate,  and  of  carrying 
the  produce  of  the  adjoining  mines  through  the  demised  premises,  and 
from  thence  through  the  pits  of  the  demised  premiees  to  the  surface. 
I  am  very  strongly  impressed  with  the  idea,  that  such  was  the  meaning 
of  the  parties  with  respect  to  making  the  outstroke,  and  consequently, 
that  they  can  have  no  right  to  make  the  outstroke  for  the  purpose  of 
winning  the  coal  to  he  got  under  the  demised  premises.  If  I  am  right 
^^  .q^  in  that  construction,  the  plaintiffs  *would  ho  entitled  to  recoTcr 

^  from  the  defendants  for  the  breach  of  the  covenant  in  making 
an  outstroke  for  any  purpose  other  than  that  for  which  they  are  ex- 
pressly permitted  to  make  it  by  the  lease.  The  question,  whether  the 
plaintiffs  are  entitled  to  recover  damages  for  the  alleged  breach  by 
making  an  outstroke  through  the  barrier  for  a  different  purpose,  must 
be  decided  when  that  question  comes  expressly  before  the  Court.  If 
there  were  a  positive  covenant  compelling  the  lessees  to  get  the  coala 
under  the  demised  premises,  I  should  come  to  the  conclusion  that  the 
parties  meant  that  the  coals  should  be  got  by  means  of  some  pit,  not 
being  an  outstroke  pit,  and  if  such  a  pit  would  necessarily  be  made  for 
the  purpose— that  is,  upon  the  assumption  that  a  positive  covenant  ex* 
ists  in  this  agreement  to  work  the  mines  at  all  events — then,  as  I 
said  before,  there  would  be  no  doubt  that  the  parties  contemplated  that 
the  mines  should  be  worked.  But  whether  there  is  any  obligation  to 
work  the  mines,  depends  upon  the  clause  to  which  reference  has  already 
been  made.  The  clause  is  thb.  [His  Lordship  read  it.(a)]  That  is 
the  only  stipulation  respecting  the  working  of  the  mine.  Now  the  first 
member  of  this  covenant  appears  to  apply  only  to  cases  where  the 
lessees  do  work  and  carry  on  the  mine,  that  is,  ^«  in  working  and  carry- 
ing on  the  colliery  and  coal  mines,  seams  and  seam  of  coal  thereby  de- 
mised." Those  words,  <'  in  working,"  probably  mean  no  more  than  that, 
tf  the  lessees  should  work,  they  should  work  in  that  manner.  It  is 
very  true  that  the  words  <<  should  and  would  at  all  times  during  the  said 
term,"  are  not  accompanied  with  these  particular  words  «  should  and 
would  in  working  and  carrying  on  the  colliery  and  coal  mines."  That 
leads  me  to  doubt  whether  the  second  member  of  the  covenant  be  not 
obligatory  on  them  to  work,  as  not  applying  to  cases  in  which  they 
<diose  to  work,  but  to  those  cases  in  which  they  are  to  work  in  the 
^1R01  *^^^^  ^^^  ™^^  approved  method  then  adopted.    However,  I 

-^  agree  that  the  whole  must  be  taken  together,  and  if  the  first 
member  of  this  covenant  would  have  no  application  but  to  cases  where 
the  lessees  chose  to  work,  then  all  that  follow  would  necessarily  have 
the  same  construction.  By  the  terms  of  the  lease,  during  the  first  two 
years  of  the  term,  the  lessees  are  not  responsible  for  any  rent,  as  they 
are  not  bound  to  work.  It  is  rather  a  curious  consequence,  that  during 
the  two  first  years  of  the  term,  if  they  are  not  bound  to  work,  they  are 
Aot  bound  to  pay  any  rent :  with  respect  to  the  subsequent  years,  they 
ere  bound  at  all  events  to  pay  1000{.  a  year.    There  is  no  doubt  Huk 

(a)  AmU,  p.  I72i 
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t&e  parties  contemplated  the  working  of  the  mines  daring  the  first  two 
years ;  but  they  have  not  introduced  words  into  the  indenture  making 
it  obligatory  upon  th^m  to  work  at  all.  The  consequence  is,  that  as  it 
is  not  made  out  to  my  satisfaction  that  there  is  any  such  covenant  as 
imposes  an  obligation  on  the  defendants  to  make  a  pit,  I  think  that  the 
defendants  are  entitled  to  the  judgment  of  the  Court. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  there  ought  to 
he  a  very  clear  and  unambiguous  covenant  to  compel  the  defendants  to 
do  such  an  act  as  is  now  sought  to  be  imposed  upon  them,  and  which  is 
well  known  to  be  one  of  the  most  expensive  and  important  in  mining 
operations ;  and  more  especially  when  we  find  that  there  is  a  provision 
contained  in  the  second  lease,  that,  if  the  parties  expend  5000Z.  in 
sinking  a  pit,  and  they  should  be  desirous  of  determining  the  lease, 
they  should  be  at  liberty  to  do  so.  Now  we  all  of  us  know  perfectly 
well  that  the  expense  of  sinking  a  pit  very  much  exceeds  5000/.,  and 
the  liberty  of  getting  rid  of  the  lease  upon  paying  50002.  in  substitution 
of  a  positive  covenant  to  sink  a  pit,  would  be  no  compensation  to  the 
lessees ;  and  therefore  it  seems  to  me  to  be  improbable  that  the  parties 
intended  that  a  pit  should  be  sunk  at  all  events.  They  *contem-  r,^.|Q^ 
phited  that  it  most  probably  would  be  a  matter  of  convenience  ^ 
that  a  pit  should  be  there ;  and  they  seem  to  me  to  have  stipulated  that 
the  lessees  should  only  break  out  of  the  estate  demised  for  the  purpose 
of  getting  the  adjoining  coals.  I  am  not  satisfied  with  the  explanation 
which  the  learned  counsel  for  the  plaintiils  gives  of  the  covenant  on 
which  the  breach  is  assigned.  According  to  his  construction,  some 
of  the  terms  of  that  covenant  are  altogether  useless.  If  of  necessity 
the  coals  must  be  brought  from  some  point  within  the  demised  premises, 
they  could  not  be  coals  of  any  adjoining  colliery  worked  by  an  outstroke. 
Now,  I  think  that  the  words  <<pit  or  shafts  of  the  collieries  or  coal- 
mines thereby  demised"  mean  no  more  than  pits  or  shafts  at  which  the 
coals  of  the  tenant  are  to  be  brought  to  bank ;  and  if  that  meaning  be 
put  upon  the  first  words  of  the  clause,  it  follows  that  the  same  meaning 
is  to  be  given  to  the  second  part  of  it ;  and  by  this  construction  full 
^ect  is  given  to  every  word  in  the  clause.  But  then  it  is  contended, 
that  the  coals  in  the  demised  ground  cannot  be  worked  by  outstroke* 
But  I  find  that  one  of  the  clauses  of  the  lease  contains  an  additional 
provision,  that  the  parties  shall  be  at  liberty  to  work  the  coals  from  the 
colliery,  and  to  carry  them  into  any  adjoining  colliery  or  coal  mine 
which  they  were  or  should  at  any  time  thereafter,  during  the  continuance 
of  the  demise,  become  possessed  of  or  entitled  to,  paying  no  outstroke- 
rent  to  the  lessors ;  seeing  that  the  proper  outstroke-rent  in  that  case 
Qught  to  be  paid  to  the  people  to  whose  premises  the  coals  were  brought. 
It  is  very  tru^the  words  are  <<  by  means  of  such  outstroke  as  aforesaid.*' 
And  it  may  be  a  breach  of  that  covenant  to  make  any  such  outstroke 
than  from  within  the  demised  mines ;  and  therefore  the  lessees 
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may  be  liable  to  an  action  for  damages  for  having  done  so ;  but  I  think 
that  in  that  case  the  amount  of  the  damages,  if  anj,  would  be  verj 
*1A91  ^^^^^y  seeing  that  the  amount  could  be  no  more  *than  the  disad- 
-*  vantage  which  might  accrue  to  the  party  by  his  having  his  land 
liable  to  be  flooded,  in  consequence  of  the  improper  making  of  the  opening 
through  the  barrier.  Therefore  I  do  not  see  any  covenant  which  binds 
the  defendants  to  make  any  pit  for  the  purpose  of  bringing  the  manure 
to  bank.  But  I  think  that  the  real  meaning  of  the  lease  is,  that  if  any 
manure  should  be  brought  to  bank  upon  the  premises  in  question,  that 
is,  upon  the  surface  land,  then  it  shall  go  to  the  plaintiffs ;  and  that 
the  defendants  are  bound  to  keep  a  monthly  account  of  all  the  manure 
so  brought  to  bank.  If  the  manure  is  brought  to  bank  from  the  col- 
lieries, and  the  demised  premises  are  worked  by  outstroke,  then  the 
manure  (which  may  be  at  some  considerable  distance)  is  not  provided 
for  by  the  covenant  upon  which  the  plaintiffs  are  now  proceeding.  I 
quite  agree  with  what  the  Lord  Chief  Baron  has  said  upon  the  clause 
about  working  the  mines,  as  I  think  that  the  whole  clause  refers  to  the 
manner  of  working ;  inasmuch  as  the  clause  provides  that  the  lessees 
shall,  in  working,  leave  certain  pillars,  and  that  they  shall  work  in  seams 
according  to  the  custom  of  the  country ;  and  that  the  pillars,  which 
were  first  provided  for,  shall  not  be  taken  away ;  and  then  that,  in 
working,  they  shall  not  do  any  damage,  so  as  to  subject  the  mine  to  be 
flooded  with  water, — and  so  on  in  every  case,  provided  they  should  work 
at  all.  All  these  provisions,  therefore,  have  reference  to  the  manner 
of  working.  I  do  not  see  how  a  compulsory  power  of  working  can  be 
introduced  by  an  intermediate  clause,  when  this  first  clause  is  confined 
to  the  mode  of  working,  that  is,  in  case  they  should  work ;  and  the  third 
is  still  further  restrictive  upon  the  first.  If  the  clause  in  question  had 
preceded  the  other  clauses,  I  should  have  formed  a  very  different  opinion. 
If  it  had  commenced  by  saying  that  the  lessees  shall  at  all  events, 
during  the  time  in  that  respect  mentioned,  do  so  and  so,  there  would  be 
strong  ground  for  saying  that  a  clause  in  such  a  situation  must  have 
^■.  QQ-i  *iiieant  that  the  lessees  were  to  work  at  all  events.  But  as  it 
is  situated  between  two  others,  which  refer  merely  to  the  modes 
of  working  in  case  the  mines  are  worked,  I  am  forced  to  the  conclusion 
that  the  proper  construction  is  that  which  has  been  put  upon  it  by  my 
Lord  and  my  Brother  Parks. 

» 

Martin,  B. — I  am  also  of  opinion  that  this  breach  is  bad.  The 
breach  in  substance  is,  that  the  defendants  did  not  nor  would  make  a 
pit  of  the  said  collieries  from  which  the  coals  of  the  demised  collieries 
'^ere  not  worked  by  an  outstroke.  If  the  plaintiffs*  argument  is  cor- 
rect,  then  substantially  it  is  an  obligation  on  the  lessees  to  make  a  pit 
for  the  lessors^  Now,  I  entirely  concur  in  what  has  beea  said  by  my 
Brother  Parke,  that  we  must  look  through'^the  deed  to  see  whether  it 
contains  anything  from  which  we  can  infer  that  there  is  a  positive  obli* 
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gation  upon  the  lessees  to  make  a  pit.     The  breach,  after  containing  a 
variety  of  averments  with  respect  to  the  manure,  concludes  by  charging 
a  breach  of  a  particular  covenant,  and  therefore  I  presume  the  plaintiffs 
principally  rely  upon  that  particular  part  of  the  deed.    Now,  upon  con- 
sidering that  part  of  the  deed,  I  have  not  the  least  doubt  that  the  par- 
ties did  not  thereby  intend  that  a  pit  should  be  made.     The  covenant 
contemplates  the  making  of  manure  by  horses  in  working  in  tbe  pits ; 
and  the  substantial  provision  of  the  covenant  is  the  same  as  if  it  had 
been  that  « the  manure  so  made  shall  be  used  upon  a  portion  of  the 
land  occupied  by  the  lessees  upon  the  surface  ;*'  or  as  if  it  had  been 
tbe  ordinary  covenant  in  a  farm  lease,  that  the  manure  made  upon  the 
land  shall  be  used  upon  the  land.    Now,  it  would  be  exceedingly  unusual, 
in  a  case  where  the  amount  to  be  expended  would  be  as  much  as  50002., 
as  appears  by  one  of  the  deeds,  to  imply  a  covenant,  where  the  parties 
themselves  abstain  from  making  it  in  express  terms;  and  it  would  re- 
quire very  strong  words  of  '''implication  to  induce  me  to  draw  p^- « . 
any  such  conclusion.    [His  Lordship,  after  reading  the  covenant  ^ 
upon  which  the  breach  was  assigned,  proceeded :]  If  that  covenant  had 
stood  alone,  without  the  proviso,  it  would  have  meant  that  the  lessees 
were  to  bring  the  manure  to  the  pit  by  which  they  were  to  get  the  coal, 
and  to  place  it  upon  this  land,  which  would  imply  the  bringing  of  it 
from  the  bottom  of  the  pit  to  the  surface,  which  might  be  at  a  considera- 
ble distance,  and  to  which  there  might  be  great  difficulty  of  access.    It 
stands  upon  the  proviso  that  the  pit  shall  be  upon  the  land;  but  it  does 
seem  to  me  impossible  to  draw  any  conclusion  from  this  covenant  alone, 
that  any  obligation  is  cast^upon  the  lessees  to  make  a  pit  upon  the 
land.     With  respect  to  the  rest  of  the  deed,  it  seems  to  me  that  the 
parties  thought  it  likely  a  pit  would  be  made  upon  this  land,  but  they 
have  expressly  avoided  entering  into  any  express  covenant  upon  the 
subject.     If  there  had  been  any  necessity  for  working  the  coal  by  a 
pit  on  the  land,  the  lessees  would  have  made  the  pit  for  their  own  bene- 
fit, but  we  cannot  say  that  they  have  been  guilty  of  a  breach  of  the 
covenant  in  having  made  this  outstroke,  without  the  right  to  make  it  by 
reason  of  not  having  the  adjoining  mines.     If  they  had  the  adjoining 
mines,  I  think  they  could  legally  make  the  outstroke.    But  even  if  they 
had  made  an  outstroke  without  being  justified  in  so  doing,  for  that  alone 
they  would  be  liable  in  damages.     It  seems  to  me  that  they  were  not 
compelled  to  make  the  pit,  although  they  may  be  liable  in  damages  for 
having  made  the  outstroke ;  and  therefore  our  judgment  ought  to  be 
for  the  defendants. 

Judgment  for  the  defendants. 

M 
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*185]  *Fbll  v.  Ooslin  and  Moroak.    Jan.  22. 

Asfnmpsit  by  the  plaintiff  sgaintt  tha  defendant*  joiatlj,  upon  the  foOowing  gnarantee: — ^In 
consideration  that  you  will  sell  to  Mr.  F.  the  distillery  situate  at»  kc,  and  will  take  Mr.  F.'t 
acceptance,  to  be  dated  29th  of  September,  1849,  for  409^  (the  amount  of  the  purobase-money), 
and  interest^  payable  at  six  months  after  the  date,  we  undertake  and  guaranty  that  the  said 
sum  of  4002.  and  interest  shall  be  duly  paid  to  yon  when  the  said  acceptance  arrires  at  matu- 
rity, in  the  proportion  of  200^  each : — Held,  that  the  defendants  were  sererally  liable  to  the 
plaintiff  to  the  extent  only  of  S092.  eaeh. 

Assumpsit. — ^The  declaration  stated,  that,  on  the  20th  of  September, 
1849,  a  certain  agreement  in  writing  was  m&de  by  the  defendants  with 
the  plaintiff,  signed  by  the  defendants,  in  the  words  and  figures  follow- 
ing:— «To  Mr.  W.  Fell.  In  consideration  that  you  will  sell  to  Mr. 
Farren  the  distillery  and  premises  situate  at,  Ac,  and  will  take  Mr. 
Farren's  acceptance,  to  be  dated  29th  of  September,  1849,  for  400{. 
(the  amount  of  the  purchase-money)  and  interest,  payable  at  six  months 
after  the  date,  we  undertake  and  guaranty  that  the  said  sum  of  4001. 
and  interest  shall  be  duly  paid  to  you  when  the  said  acceptance  arrives 
at  maturity,  in  the  proportion  of  2002.  each."  The  declaration,  after 
containing  averments  of  the  identity  of  the  parties ;  that  the  plaintiff 
did  then  sell  to  Farren  the  said  distillery,  &c.,  and  then  took  Farren's 
acceptance,  dated,  &c.,  as  mentioned  in  the  agreement ;  that  the  accept- 
ance had  become  due  and  payable  before  the  commencement  of  the  suit ; 
that  the  acceptance  was  dishonoured,  fcc,  when  the  same  became  due, 
&c. ;  and  that  Farren  had  never  at  any  time  paid  the  plaintiff  the 
amount  of  the  acceptance  or  any  interest  thereon ;  of  all  which  the 
defendants  afterwards,  on,  &c.,  had  due  notice,  and  were  then  requested 
to  pay  to  the  plaintiff  the  amount  of  the  said  acceptance, — alleged  that 
the  defendants  had  not  nor  had  either  of  them  ever  paid  the  plaintiff 
the  amount  of  the  said  acceptance  or  any  part  thereof,  or  any  interest 
thereon,  to  the  plaintiff*s  damage,  &c. 

General  demurrer  by  each  of  the  defendants,  and  joinder  therein. 

The  defendants'  points  for  argument  were — ^that  the  action  could  not 
be  maintained  against  the  defendants  jointly,  the  undertaking  being  not 
a  joint  undertaking  for  the  payment  of-  the  400/.  and  interest,  but  a 
*1 5^81  ^^^^^^^  ^undertaking  of  each  to  pay  2002.  That  if  the  agrees 
-'  ment  could  be  construed  as  an  agreement  by  the  two  jointly,  it 
was,  in  that  case,  an  undertaking  by  the  two  that  each  should  pay  his 
proportion;  and  that,  upon  such  construction,  the  declaration  was 
inaptly  framed,  inasmuch  as  it  ought  to  have  shown  a  several  default  by 
each,  or  by  one  of  them,  and  a  further  breach  by  the  two  of  the  col- 
lateral undertaking  to  guaranty  the  defaulting  party. 

WilleSy  in  support  of  the  demurrer,  on  the  part  of  the  defendant 
Goslin. — The  plaintiff  seeks,  by  joining  the  two  defendants  in  this 
action,  to  make  each  liable  to  the  extent  of  4001.    But,  by  the  terms 
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of  the  gaarantee,  they  are  severally  liable  to  the  amount  of  2002.  only* 
«-^He  was  then  stopped  by  the  Court. 

Wordsworthy  contrlL. — It  is  a  general  principle  of  law,  that  if  several 
persons  stipulate  for  the  performance  of  an  act,  they  are  impliedly  bound 
jointly  and  not  severally ;  and  that  there  must  be  express  words  creat* 
ing  a  several  liability,  in  order  to  render  them  separately  responsible. 
The  question  then  is,  whether  this  instrument  contains  any  such  stipu- 
lation. In  Byers  t^.  Dobey,  1  H.  Bla.  236,  it  was  held,  that  a  contract 
made  by  two  partners  to  pay  a  certain  sum  of  money  to  a  third  person 
equally  out  of  their  own  private  cask,  was  a  joint  contract,  and  that  they 
must  be  sued  upon  it  jointly.  That  case  is  very  similar  to  the  present, 
if  the  word  <<each'*  be  substituted  in  that  agreement  for  the  word 
<<  equally.**  Lord  Loughborough,  C.  J.,  said,  "  If  one  of  them  had 
died,  would  Byers  have  been  entitled  only  to  122.  10«.?"  i.  e.  to  only 
a  moiety  of  the  sum  to  be  paid.  [Pollock,  C.  B. — The  contract  there, 
as  to  one  of  its  provisions,  was  clearly  joint.  The  whole  question  here 
18,  what  is  the  meaning  of  the  parties,  which  is  to  be  '^'gathered  r^-igiT 
from  the  language  they  have  adopted.]  In  Lee  v.  Nixon,  8  N.  ^ 
&  M.  441,*  it  was  held,  that  where  it  appears  upon  an  instrument  that 
a  promise  by  two  contracto.s  is  intended  to  be  joint,  it  may  be  treated 
as  such,  although  the  premise  be  in  terms  several  only.  By  the  terms 
of  the  present  instrument,  it  appears  to  have  been  the  intention  of  the 
parties  that  the  ^plaintiff  should  have  the  joint  security  of  both  the 
defendants.  [Martiit,  B. — Suppose  A.  and  B.  insure  a  ship  for  10002* 
to  the  extent  of  5002.  each;  neither  party  would  be  liable  for  more  than 
5002.]  If  the  defendants  had  expressly  stipulated  that  they  would  be 
severally  liable  only  in  2002.,  as  in  Collins  v.  Prosser,  1  B.  &  G.  682,^ 
the  defendants*  argument  would  be  correct. 

Pollock,  C.  B. — I  think  this  case  is  distinguishable  from  that  of 
Byers  v.  Dobey,  where  it  is  quite  clear  that  the  contract  sued  upon  was 
Joint ;  and  the  Court  accordingly  held,  that  the  defendants  ought  to  be 
jointly  sued  upon  it.  The  question  is,  what  did  these  parties  mean  by 
the  language  they  have  here  used  ?  I  entertain  no  doubt  whatever  that 
they  meant  to  indemnify  the  plaintiiT  to  the  extent  of  2002.  each,  and 
to  that  amount  only ;  and  I  think  that  they  have  expressed  their  mean* 
ing  with  great  clearness  by  the  language  they  have  adopted.  They  are 
each,  therefore,  only  liable  for  that  amount  for  which  they  have  stipu- 
lated by  their  guarantee.  Our  judgment  must  therefore  be  for  the 
defendants. 

Parks,  B.— It  is  elear  that  the  defendants  are  only  severally  liable 
to  the  extent  of  2002.,  it  being  a  separate  contract  by  each,  upon  the 
eoasideration  expressed  in  the  agreement.  The  ground  of  the  decision 
m  Byers  t^.  Dobey,  as  put  by  Lord  Loughborough,  is  not  so  satisfactory 
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Qo-i  as  that  *upon  which  it  was  rested  by  Mr.  Justice  Wilson,  who 
-'  said,  <<The  words  private  cash  could  only  mean,  that  the  rent 
should  be  paid  out  of  the  partnership  stock ;  but  the  contract  was  joint 
as  between  Dobey  and  Bethel"  (the  two  defendants)  «  as  relating  to  a 
third  person."  The  contract  there  was  clearly  joint  as  to  one  part  of  it. 
That  case,  therefore,  does  not  stand  in  our  way ;  and  I  think  that,  upon 
the  terms  of  this  instrument,  the  expressed  intention  of  the  parties  is 
clear. 

Alderson,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  defendants. 

0.  Pollock  was  to  have  argued  for  the  other  defendant,  but  was  not 
called  upon. 

Aooordi  WiUfaUDBon  v.  OhUei,  6  Iredell,  344. 


Nixon  v.  Phillips.    Jan.  28. 

The  8^4  Will.  4,  o.  08,  b.  7,  by  which  bills  of  exchange  and  promiesoiy  notes  not  having  mora 
than  three  months  to  ran  are  not  affected  by  the  usury  laws,  is  not  repealed  by  the  2  A  3  Vict, 
o.  87, «.  1,  which  exempts  bills  and  notes,  not  having  more  than  twelve  months  to  ran,  from  the 
usury  laws,  provided  that  nothing  in  the  Act  contained  "  shall  extend  to  the  loan  or  forbear- 
ance of  any  money  upon  security  of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or 
interest  therein ;"  and  therefore  a  bill  of  exchange  payable  at  three  months,  at  a  rate  of  in- 
terest exceeding  62.  per  cent  per  annum,  is  valid,  idthough  secured  by  a  mortgage  on  land. 

« 

Assumpsit  on  a  bill  of  exchange,  dated  6th  March,  1849,  for  1162., 
drawn  by  the  defendant  upon  one  E.  Austen,  and  payable  three  months 
after  date,  and  endorsed  to  the  plaintiff. 

Plea — That,  before  the  making  of  the  said  bill,  to  wit,  on,  &c.,  it  was 
corruptly,  and  against  the  form  of  the  statute  in  such  case  made,  Jcc, 
agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff  should 
lend  and  advance  to  the  defendant  a  certain  sum  of  money,  to  wit,  the 
♦IRQ!  *^^^  ^^  1062.  and  no  more;  and  that  the  plaintiff  should  for- 
^  bear  and  give  day  of  payment  of  the  said  sum  of  1062.  from  the 
time  of  lending  and  advancing  the  same,  to  wit,  from,  &c.,  until,  &c. ; 
and  that,  for  such  forbearance  and  giving  day  of  payment  of  the  said 
sum  of  1062.  as  aforesaid,  the  defendant  should  pay  the  plaintiff  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  102. ;  and  that,  for  securing  the 
repayment  of  the  said  sum  of  1062.,  and  also  the  payment  of  the  said 
sum  of  102.,  on  the  day  aforesaid,  the  defendant  should  make  and  deliver 
to  the  plaintiff  a  certain  bill  of  exchange  [describing  it].  The  plea 
then  averred,  that  in  pursuance  and  part  performance  of  the  said  unlaw- 
ful and  corrupt  agreement,  the  plaintiff  did,  afterwards  and  before  the 
qommeucement  of  this  suit,  to  wit,  on,  &c.,  lend  and  advance  to  tho 
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defendant  the  said  som  of  106^  and  no  more ;  and  the  defendant  did 
tben,  for  securing  tbe  repayment  of  the  said  sum,  and  also  the  payment 
of  the  said  snm  of  10{.  on  the  said  day,  make  and  deliver  to  the  plain- 
tiff the  said  bill  of  exchange  in  the  declaration  mentioned ;  and  the 
plaintiff  then,  to  wit,  on,  &c.,  received  the  same  from  the  defendant 
upon  the  terms  aforesaid.  And  further,  that  the  said  sum  of  102.,  so 
agreed  to  be  given  and  paid  to  the  plaintiff  for  such  loan  and  forbear- 
ance as  aforesaid,  exceeds  the  rate  of  bl.  for  the  forbearing  of  1002. 
for  a  year,  contrary  to  the  statute,  &c.     Verification. 

Replication. — ^That  the  said  bill  in  the  declaration  mentioned  was 
drawn  and  endorsed  in  manner  and  form  therein  alleged ;  and  the  said 
agreement  in  the  plea  mentioned  was  made  as  therein  mentioned,  after 
the  making  and  passing  of  a  certain  Act  of  Parliament  (the  3  &  4  WilL 
4,  c.  98).     Verification. 

Rejoinder. — That  thetsaid  bill  of  exchange  was  made  and  endorsed, 
and  the  said  agreement  in  the  said  plea  mentioned  was  made  as  therein 
mentioned,  after  the  making,  passing,  and  coming  into  operation  of  a 
certain  Act  of  Parliament  (the  2  &  3  Vict.  c.  37).  And  further,  ^^^  ^^ 
^'that  the  said  agreement  in  the  said  plea  mentioned  did  relate  to  ^ 
and  give  to  the  plaintiff  a  certain  security  upon  certain  lands,  tene- 
ments, and  hereditaments,  and  a  certain  interest  therein,  to  wit,  an 
equitable  mortgage  of  a  certain  piece  or  parcel  of  ground,  situate  at, 
&€.,  by  means  of  the  deposit  by  the  defendant  with  the  plaintiff  of  a 
certain  indenture  of  lease  of  the  said  piece  or  parcel  of  ground,  dated, 
to  wit,  &c.,  and  made,  &c. ;  and  also  a  certain  other  equitable  mortgage 
of  the  said  piece  of  ground  and  certain  premises  erected  thereon,  by 
means  of  the  deposit  by  the  defendant  with  the  plaintiff  of  a  certain 
indenture  of  mortgage  of  the  said  piece  of  ground  and  premises,  dated, 
Ac,  and  made  between,  &c. — ^Verification. 

Special  demurrer,  on  the  ground  that  the  rejoinder  was  wholly  imma- 
terial ;  that  the  bill  of  exchange  was  protected  by  the  8  &  4  Will.  4, 
c.  98,  which  had  not  been  repealed  by  the  2  &  3  Vict.  c.  87. — Joinder 
in  demurrer. 

J.  S.  CroMj  in  support  of  the  demurrer. — The  bill  of  exchange  upon 
which  the  plaintiff  has  declared  is  protected  by  the  3  &  4  Will.  4,  c 
98,  s.  7.  That  section  protects  all  bills,  the  payment  of  which  does 
not  exceed  the  period  of  three  months,  from  the  penalties  imposed  upon 
nsnrious  transactions.  Now,  the  2  &  3  Vict.  c.  37,  s.  1,  which  enacts 
that  bills  of  exchange  and  notes  not  having  more  than  twelve  months 
to  run,  shall  not,  by  reason  of  any  interest  payable  thereon,  be  void, 
and  provides  <'  that  nothing  herein  contained  shall  extend  to  the  loan 
or  forbearance  of  any  money  upon  security  of  any  lands,  tenements, 
or  hereditaments,  or  any  estate  or  interest  therein,"  does  not  affect  the 
8  &  4  Will.  4,  c.  98,  s.  7.  The  later  statute  in  truth  extends  the  ex- 
emptions and  privileges  granted  by  prior  Acts  upon  the  subject  of 
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usury.  The  present  question  is  settled  bj  the  decision  of  the  Court  of 
Common  Pleas  in  Clack  v.  Sainsbury,  21  L.  J.,  C.  P.,  41^  where  the 
«1Q11  ^^^^  ^^  ^^^^  ^^^  '''2  &  8  Vict,  did  not  absorb  the  stat.  of  WilL 
-^  4,  but  that  they  might  well  stand  together.  In  that  case,  the 
rejoinder  did  not  allege  that  the  bill  was  secured  by  a  mortgage  on  land^ 
but  the  decision  of  the  Court  substantially  governs  the  present  case. 
[Parke,  B. — ^Your  argument  is,  that  a  bill  not  having  more  than  three 
months  to  run,  is  not  affected  by  reason  of  its  being  secured  by  a  mortr 
gage  upon  land.  If  that  be  so,  it  appears  to  me  that  the  legislature 
have  made  an  oversight,  as  they  never  could  have  intended  that  more 
than  51.  per  cent,  should  be  taken  upon  land*  Thibault  v.  Gibson,  12 
M.  &  W.  88,  shows  that  the  2  &  8  Vict.  c.  87,  does  not  repeal  the  12 
Anne,  st.  2,  c.  16,  which  relates  to  usury,  but  that  the  effect  of  it  is 
merely  to  take  out  of  its  operation  all  contracts  other  than  such  as  re- 
late to  land.] 

Bovillj  contrd.. — ^It  seems  to  have  been  the  impression  of  the  Court  in 
Clack  V.  Sainsbury,  that  if  the  defendant  had  rejoined,  that  the  bill 
was  secured  by  a  mortgage  on  land,  the  transaction  would  not  have  been 
protected  by  the  8  &;  4  Will.  4,  c.  98,  s.  7.  The  protection  which  that 
section  affords  must  be  taken  to  be  confined  to  transactions  upon  bills 
and  notes  alone.  The  section,  in  speaking  of  interest  taken  «« thereon^ 
or  secured  « thereby*^  clearly  has  reference  to  the  bill  or  note  itself. 
The  language  of  that  section  cannot  be  construed  to  apply  to  all  cases 
where  a  bill  or  note  may  have  been  given.  That  being  so,  the  statute 
of  2  &;  3  Vict.  c.  87,  s.  1,  extends  the  protection  given  by  the  8  &  .4 
Will.  4,  0.  98,  provided  the  loan  be  not  upon  landed  security.  [Parke, 
B. — The  question  would  be,  whether  the  transaction  was  a  bonfi  fide 
one  upon  the  bill  itself:  Doe  d.  Haughton  v.  King,  11  M.  &  W.  333.] 
In  Berrington  v.  CoUis,  5  Bing.  N.  C.  832,"  a  loan  of  money  of  more 
than  5L  per  cent.,  upon  the  security  of  the  deposit  of  a  lease,  a  warrant 
of  attorney,  and  a  promissory  note,  was  held  not  to  be  protected  by 
*1921  *^®  3  &  *4  Will.  4,  c.  98,  s.  7.  [Parke,  B.— You  must  go  the 
^  length  of  contending  that  the  statute  of  Will.  4  does  not  protect 
a  bill  or  note  where  any  other  security  whatever  is  given  with  it.  If 
for  instance  a  hogshead  of  sugar  were  deposited  by  way  of  security, 
you  must  say  that  the  bill  or  note  would  not  be  within  that  statute.] 

Oro$9  in  reply. — ^In  Connop  v.  Meaks,  2  A.  &  E.  826,*  it  was  held 
that  the  8  &  4  Will.  4,  ^.  98,  s.  7,  protected  not  only  a  bill  of  exchange 
payable  at  three  months,  but  that  it  extended  also  to  a  warrant  of 
attorney  given  to  secure  the  payment  of  the  bill. — He  was  then  stopped 
by  the  Court. 

PoLLOOK,  C.  B. — It  is  hardly  necessary*  to  say  more  than  that  this 
question  is  substantially  decided  by  the  case  of  Clack  v.  Sainsbury, 
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from  which  1  feel  no  reason  to  differ.  I  am  by  no  means  certain  that 
the  legislature  did  not  intend  that  the  statute  should  not  have  that 
meaning  attribated  to  it  which  its  language  imports ;  for  there  is  a  very 
great  difference  between  the  value  of  loans  of  money  advanced  for 
periods  not  exceeding  three  months,  and  where  the  money  is  advanced 
and  not  to  be  repaid  for  ten  or  twelve  months.  There  is,  therefore,  a 
good  reason  why  a  larger  amount  of  interest  should  be  allowed  to  be 
taken  on  a  bill  or  note  payable  at  three  months,  ev«n  although  there  be 
the  additional  security  of  land,  than  on  a  bill  or  note  which  has  eighty 
ten,  or  twelve  months  to  run.  And  for  these  reasons  probably  there  is 
this  dbtinction  between  the  Acts. 

Parks,  B. — I  am  of  the  same  opinion.  This  question  is  in  fact 
decided  by  the  recent  case  in  the  Court  of  Common  Pleas,  and  with 
that  decision  I  find  no  reason  to  quarrel.  It  was  most  probably  an  over- 
sight on  the  part  of  the  ^legislature,  in  putting  money  secured  t-^^q^ 
by  bills  of  exchange  and  promissory  notes  upon  the  same  footing  *- 
as  money  secured  by  land ;  but  we  must  construe  the  Act  of  Parliament 
according  to  its  obvious  meaning.  The  decision  of  the  Court  of  Common 
Pleas  leads  to  the  conclusion,  that  any  amount  of  interest  secured  upon 
a  bill  of  exchange,  having  only  three  months  to  run,  although  there  be 
the  additional  security  of  landed  property,  may  be  a  valid  transaction. 
If  Mr.  BovilTs  argument  be  correct,  in  the  case  of  a  bill  of  exchange, 
upon  which  interest  exceeding  5/.  per  cent,  is  payable,  if  any  additional 
security  of  what  kind  soever  be  given  for  the  payment  of  the  interest, 
the  whole  transaction  would  be  invalidated.  I  think  that  construction 
of  the  3  &  4  Will.  4,  c.  98,  too  narrow,  and  cannot  be  supported. 

Aldbrson,  B. — If  Mr.  BimLVn  argument  be  correct,  that  the  3  &;  4 
Will.  4,  c.  98,  applies  to  bills  and  notes  <mly^  there  would  have  been  no 
Becessity  for  the  insertion  of  the  provision  with  respect  to  the  security 
of  landed  property  in  the  2  &  8  Vict.  c.  87. 

Judgment  for  the  plaintilt* 
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*194]  *Frith  and  Others  a.  Wollaston.    Jan.  19. 

To  an  action  on  a  jadgmont  of  the  Supreme  Court  of  the  oolony  of  the  Cape  of  Good  Hope,  the 
defendant  pleaded  in  bar,  that,  before  the  recovery  of  the  judgment,  by  an  Ordinance  of  that 
colony  relating  to  the  administration  and  distribution  of  insolrents*  estates,  it  was  enacted, 
that  the  Supreme  Court  might,  upon  petition  of  the  insolvent,  accept  the  surrender  of  his  estate, 
and  place  it  under  sequestration  in  the  hands  of  the  Master  of  the  Court;  and  Uiat  farther 
execution  of  any  judgment  against  the  insolvent  or  his  estate  should,  after  the  order  for  seques- 
tration had  been  lodged,  be  stayed  during  the  pendency  of  such  sequestration ;  and  that  all 
actions  pending  against  him  for  any  debt  or  demand  provable  against  the  estate,  and  all  pro- 
oeedings  therein  upon  any  order  being  made  for  the  sequestration  of  such  estate,  should  be 
stayed.  The  plea  then  stated  the  petition  of  the  defendant,  the  soirender  of  his  estate,  that 
it  had  been  placed  under  sequestration,  that  the  plaintiffs  proved  the  amount  of  the  said  judg- 
ment against  the  defendant's  estate,  that  the  estate  was  distributed,  and  that  the  plaintiffB 
received  1«.  td,  in  the  pound  on  the  amount  of  the  said  judgment  debt: — Held,  that  the  ple& 
bad. 


Debt  on  a  judgment  of  the  Supreme  Court  of  the  colony  of  the  Cape 
of  Good  Hope. 

Plea  (in  substance),  that  before  the  recovery  of  the  judgment  an 
Ordinance  was  duly  enacted  at  the  colony  of  the  Cape  of  Good  Hope, 
oy  the  governor,  with  the  consent  of  the  legislative  council,  for  regulat- 
ing the  due  collection,  administration,  and  distribution  of  insolvent 
estates  within  the  colony ;  whereby  it  was  enacted,  that  it  should  be 
lawful  for  the  Supreme  Court,  upon  the  petition  in  writing  of  any  per- 
son setting  forth  that  he  was  insolvent,  and  desirous  of  surrendering  his 
estate  for  the  benefit  of  his  creditors,  to  direct  such  person  to  appear 
before  it,  to  be  examined  touching  his  insolvency ;  and,  upon  such  proof 
as  the  Court  should  think  fit,  that  the  Court  might  accept  the  surrender 
of  such  estate,  and  by  order  place  the  same  under  sequestration  in  the 
hands  of  the  Master  of  the  Court ;  that  upon  the  party  obtaining  the 
order  for  sequestration,  he  should  forthwith  lodge  it  with  the  sheriff 
of  the  colony,  who  should  register  it  and  deliver  such  order  to  the 
Master  of  the  Court,  and  that  the  Master,  when  the  order  had 
been  made  at  the  instance  of  creditors,  should  Notify  it  in  the  Gazette 
-^f  the  colony ;  and  that  the  insolvent  should  lodge  with  the  Master 
a  iist  containing  (to  the  best  of  his  knowledge)  the  names  of  hie 
creditors ;  and  that  the  Master,  upon  any  estate  being  placed  under 
sequestration,  should  lay  an  attachment  on  the  estate ;  and  the 
Ordinance  further  enactsd,  that  further  execution  of  any  judgment 
4<1Q^1  *^S^'^^^  ^^7  insolvent  or  his  estate  for  the  amount  of  any  debt 
^  or  sum  of  money,  should,  after  any  order  for  sequestration  of 
such  estate  had  been  lodged  with  the  sheriff,  be  stayed  during  the 
pendency  of  such  sequestration ;  and  that  all  actions  pending  against 
any  insolvent  for  any  debt  or  demand  provable  against  the  estate,  and 
all  proceedings  therein  should,  upon  any  order  being  made  for  the 
sequestration  of  such  estate  in  virtue  thereof,  be  stayed.  And  it  was 
thereby  further  enacted,  that  the  Master,  after  the  estate  had  been 
sequestrated,  should  give  notice  thereof  in  the  Gazette,  and  appoint  two 
public  meetings  of  the  creditors  for  receiving  proofs  of  the  debts,  and 
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for  electing  trustees  for  the  collection,  administration,  and  distribution 
of  the  insolvent's  estate  and  effects,  which  election  might  be  confirmed 
by  decree  of  the  Court.  And  the  Ordinance  further  enacted,  that 
every  order  made  for  placing  any  estate  under  sequestration  as  insolvent^ 
should  in  law  divest  the  insolvent  and  any  person  administering  his 
estate  for  him,  and  vest  in  the  Master,  for  the  purposes  of  the  seques- 
tration, the  present  and  future  estate,  movable  and  immovable,  per- 
sonal and  real,  &c.,  wheresoever  the  same  might  be  known  or  found ; 
and  that,  upon  the  decree  of  the  Court  being  made,  the  estate  should 
vest  in  the  trustees  thereby  confirmed  for  the  purposes  of  the  sequestra- 
tion ;  and  that  upon  any  such  trustee  being  confirmed,  he  should  forth- 
with give  notice  in  the  Chizette  of  the  sequestration,  and  of  his  appoint- 
ment ;  and  the  Master  was  required  thereupon  to  appoint  a  third  meeting 
of  the  creditors  for  receiving  proof  of  debts,  and  for  receiving  the  report 
of  the  trustees  as  to  the  condition  of  the  estate,  and  for  giving  direc- 
tions to  the  trustees  for  the  management  thereof;  and  that  they  should, 
within  six  months  after  their  appointment,  lay  before  the  Master  an 
exact  account,  &;c.,  which  on  motion  to  the  Court  might  be  afterwards 
allowed,  which  the  Court  might  confirm ;  and  the  trustees  should,  upon 
the  demand  of  the  creditors,  distribute  the  estate  according  thereto ; 
and  that  *the  remedy  of  any  creditor  to  obtain  payment  of  any  r,^^q/» 
dividend  should  be,  during  the  continuance  of  the  office  of  the  ^ 
trustees,  by  motion  to  the  Court.  The  plea  then  averred  that,  after 
the  recovery  of  the  judgment,  the  defendant,  being  then  resident  in  the 
colony  and  being  insolvent,  duly  petitioned  the  Court,  and  was  examined, 
and  the  Court  by  order  accepted  the  surrender  of  his  estate,  and  placed 
it  under  sequestration ;  that  the  defendant  forthwith  lodged  the  order 
with  the  sheriff,  and  the  sheriff  registered  it,  and  delivered  it  to  the 
Master,  who  notified  it  in  the  Gazette,  that  the  defendant  then  lodged 
with  the  Master  a  list  of  his  creditors ;  that  the  'Master  then  laid  an 
attachment  on  the  defendant's  estate ;  that  the  Master,  by  due  notice, 
did  appoint  two  public  meetings  of  the  creditors,  &c. ;  that  the  plaintiffs 
proved  the  amount  of  the  judgment  against  the  estate  before  the  Master, 
who  then  admitted  the  debt ;  that  afterwards  a  trustee  was  duly  ap- 
pointed, whose  appointment  was  confirmed  by  decree  of  the  Court ;  that 
afterwards  the  Master  appointed  a  third  meeting  of  the  creditors  for 
receiving  proof  of  debts,  and  for  receiving  the  report  of  the  trustee  as 
to  the  condition  of  the  estate,  &C. ;  that  the  trustee,  within  six  months, 
laid  before  the  Master  an  exact  account  of  the  estate,  and  a  general 
plan  for  the  distribution  of  the  assets,  which  was  confirmed  by  the  Court ; 
and  that  afterwards,  in  pursuance  of  such  plan,  the  plaintiffs  received 
a  dividend  of  1«.  6d.  in  the  pound  on  the  amount  of  the  said  judgment 
debt. — Verification. 

Demurrer,  on  the  ground  that  the  plea  was  bad,  as  being  <<  pleaded 
in  bar,  and  not  in  suspension  of  the  action." — Joinder  in  demurrer. 
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WiUes  in  support  of  the  demurrer. — ^The  plea  is  bad  in  Bubetanoe. 
The  defendant  relies  upon  the  law  of  the  Gape  of  Good  Hope,  without 
fully  setting  out  in  his  plea  the  whole  law  so  far  as  it  affects  the  present 
matter.  The  law  as  set  out  merely  stays  the  proceedings  upon  the 
*1Q71  j^^g°^®^^  *^^^  ^^^  purpose  of  protecting  the  estate  of  the  debtor 
-'  in  the  hands  of  the  officer  of  the  Insolvent  Court  in  the  colony ; 
but  it  does  not  enact  that  it  shall  be  taken  to  operate  as  a  satisfactioB 
and  discharge  of  the  estate  or  person  of  the  debtor.  The  law  relied 
upon  is  merely  a  local  law,  which  suspends  the  proceedings  upon  the 
judgment  for  a  particular  purpose,  and  cannot  be  pleaded  in  bar  to  aa 
action  on  the  judgment  in  this  country.  If  this  defence  were  allowed, 
the  debt  might  be  barred  by  the  Statute  of  Limitations.  In  Snook  v. 
Mattock,  5  A.  &  E.  239,*  it  was  held  that,  on  a  scire  facias  to  revlTe  a 
judgment  against  an  executor,  it  is  not  a  good  plea  that  a  writ  of  error 
»  depending  on  the  judgment. 

Lmhj  contrdr. — The  Court  will  not  look  out  of  the  record.  It  there- 
fore will  not  assume  that  there  are  other  laws  in  force  in  the  colony 
upon  this  subject.  This  is  an  action  upon  a  foreign  judgment,  and  the 
rules  of  the  country  where  the  judgment  was  obtained  gOTcrn  all  the 
proceedings  which  may  be  taken  upon  that  judgment  If  this  plea  would 
have  been  a  good  answer  to  an  action  on  the  judgment  in  the  colony,  it 
must  be  equally  so  to  an  action  in  this  country.  Now  by  the  law  of  the 
Qape  all  proceedings  upon  the  judgment  are  to  be  stayed,  and  therefore 
the  plaintiff  is  disabled  from  taking  any  legal  proceedings  whatever  upon 
the  judgment.  [Martin,  B. — I  should  have  thought  that  the  defend 
ant's  remedy  would  be  by  application  to  the  Court  to  stay  the  proceed- 
ings, and  not  by  way  of  plea.  Parke,  B. — The  law  does  not  enact  that 
the  contract  shall  be  void,  or  that  the  debtor  may  plead  the  law  as  a 
defence  to  an  action  upon  the  judgment.]  Where  a  personal  action  is 
suspended  by  the  act  and  consent  of  the  party  himself  who  has  the  thing 
suspended,  the  action  is  extinct  and  gone  for  ever;  but  where  the 
*1981  ^^P^^B^^^  ^  ^7  ^operation  of  law  it  acts  as  a  release  an»l  dis- 
''  charge  pro  tanto,  as  long  as  the  suspension  continues,  although 
the  right  of  action  may  afterwards  revive :  2  Dyer,  189  b,  140  a.  In 
the  one  case  the  right  of  action  is  suspended  for  ever,  in  the  other  it  is 
merely  suspended  for  a  time.  There  is  no  analogy  between  the  case 
cited,  namely,  where  execution  is  stayed  by  writ  of  error,  and  the 
present. 

WiUes  replied. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  plaintiflb  are  entitled  to 
judgment.  This  is  an  action  on  a  judgment  of  the  Cape  of  Good  Hope,  to 
which  the  defendant  has  pleaded — and  the  plea  at  the  most  amounta 
Only  to  this — ^that  the  plaintiffs'  right  to  sue  upon  that  judgment  is  sus- 
pended during  a  certain  time.    If  we  were  now  to  give  judgment  for  the 
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defendant,  and  if  to-morrow  the  suspension  were  removed,  and  the  plain- 
tiffs were  to  bring  an  action  upon  the  judgment,  the  defendant  would 
plead  that  he  had  obtained  judgment,  and  there  would  be  an  end  to  the 
plaitttiflb'  right  to  recover.  Upon  this  short  ground  I  think  the  plain- 
tiffs ought  to  succeed. 

Pabke,  B. — I  am  of  the  same  opinion.  Whatever  affects  the  contract 
itself  may  be  made  use  of  as  an  answer  to  an  action  upon  the  contract. 
This  is  a  judgment  obtained  abroad,  and  an  action  lies  upon  it  in  this  coun- 
try ;  and  if  any  matter  which  would  afford  a  good  defence  to  an  action 
on  the  judgment  in  that  country  would  be  available  here,  this  law  of  the 
Cape  of  Good  Hope,  although  it  creates  a  temporary  suspension  of  the 
execution  upon  the  judgment,  does  not  say  that  the  debt  itself  shall  be 
considered  as  satisfied,  vai  therefore  it  does  not  take  away  the  party's 
remedy  on  his  judgment.  Neither  does  the  law  say  that  the  remedy 
which  the  creditor  may  have  against  his  debtor  upon  the  judgment,  by 
proceeding  upon  "^it  against  the  real  or  personal  estate  in  a  p^^QQ 
foreign  country,  is  gone.  At  all  events,  it  seems  to  be  clear  that  ^ 
the  law  of  the  Cape  of  Qood  Hope  cannot  be  taken  to  affect  the  debtor's 
real  estate  out  of  that  country,  which,  being  extraterritorial,  is  also  out 
of  the  jurisdiction  of  the  Court  where  the  judgment  was  obtained. 

Aldbrson,  B.,  concurred. 

Martin,  B. — ^I  am  also  of  the  same  opinion.  The  plea  is  no  answer 
to  the  action.  At  most,  the  execution  is  stayed  during  the  pendency 
(tf  the  sequestration ;  and  the  plea  does  not  even  state,  that  at  the  time 
of  action  brought  the  sequestration  was  pending. 

Judgment  for  the  plaintiffs. 

As  a  pefsonal  right  eftonoi  be  iiifp«nded  at  8  Piek.  229.    Bat  the  acoeptaoee  of  a  note  or 

mnBon  law  by  the  act  of  the  parties,  an  bill,  payable  at  a  Aitare  day,  for  a  debt»  ia  a 

igneiMBi  to  Sfupend  It,  i§  neeeeaarUy  inopera*  suspension  of  the  debt  under  the  principles  of 

tiTe  as  a  defenee,  althoagh  it  may  be  made  the  the  commercial  law,  and  maybe  pleaded  in  bar 

(bondatlon  of  a  eollateral  action :  Ford  v.  Bnsh,  to  an  aotion  brought  to  reoorer  it :    E^ce «. 

li  Q.  B.  842;  I>ow  v.  Tnttle,  4  Mass.  414;  Qib-  Prioe»  16  M.  1  W.  231,  2  Amer.  L.  0  34  ed. 

m  «.  Tattle,  15  Id.  112 ;  Peridns  «.  GUaori^  190.     ftnith's  L.  C.  4  Am.  ed.  390. 
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B&iDaMAK  and  Others  v.  Deak.    Jan.  23. 

A  declaration  stated  that  the  defendant  was  indebted  to  the  plaintiffs  in  divers  unliquidated  debts, 
•  namely,  for  so  much  as  the  plaintiffs  deserred  to  hare  of  the  defendant  for  work  done  by  the 
plaintiffs  as  attorneys  for  the  defendant;  that  the  plaintiffs  alleged  that  Uie  said  debta 
amounted  to  17U.  9«.  Sd,,  and  the  defendant  to  147^;  that  it  was  agreed  that  the  dispute 
between  them  should  be  put  an  end  to,  and  the  amount  of  the  debts  fixed  at  150^. ;  that  the 
plaintiffs  should  relinquish  their  claim  to  the  residue ;  and  that  the  debts  should  be  satisfied 
upon  the  terms  of  the  defendant  agreeing  to  pay  the  pluntiffs  150/. ;  that  the  disputes  were 
ended ;  that  l;^e  debts  were  agreed  and  fixed  at  l&OL ;  that  the  plaintiffs  had  not  made  any 
fiurther  claim ;  and  that  the  debts  were  satisfied  upon  the  terms  in  that  behalf.  Breach,  non* , 
payment  of  150/.  Plea,  that  the  plaintiffs  did  not,  "one  calendar  month  before  the  com* 
mencement  of  this  suit,  delirer  to  the  defendant  a  signed  bill :" — Held,  that  the  declaration,  at 
the  best,  amounted  to  a  special  count  on  an  account  stated,  and  that  the  plea  was  good  in  form 
and  substance. 

Assumpsit. — The  declaration  stated  that,  before  and  at  the  time  of 
the  4efendant's  promise  hereinafter  mentioned,  to  wit,  on,  &c.,  the  de- 
fendant was  justly  indebted  to  the  plaintiffs  in  divers  unliquidated  debts 
and  demands,  whereof  the  defendant  then  had  notice,  theretofore  accrued 
to  the  plaintiffs ;  that  is  to  saj,  for  so  much  monej  as  the  plaintifis 
reasonably  deserred  to  have  from  the  defendant  (to  be  paid  by  the  de- 
*QO(V\  ^®^^*^*  *^  *^®  *plaintiff8  on  request),  for  work  done  and  for 
^  materials,  by  the  plaintiffs,  as  the  defendant's  attorneys  and 
solicitors,  and  otherwise,  for  the  defendant,  at  his  request,  and  for 
journeys,  &;c.,  and  for  money  paid ;  and  that,  the  defendant  being  so 
indebted  to  the  plaintiffs,  thereupon  and  before  the  making  of  the  de- 
fendant's said  promise,  to  wit,  on,  &;c.,  it  was  alleged  and  insisted  by 
the  plaintiffs,  that  their  said  debts  and  demands  amounted  to,  and  that , 
they  reasonably  deserved  to  have  in  respect  thereof  from  the  defendant, 
a  sum  of  money  then  in  that  behalf  claimed  by  the  plaintiffs  exceeding 
the  sum  of  150Z.,  to  wit,  the  sum  of  171/.  9^.  8d.,  which  said  amount 
the  defendant  then  denied,  and  alleged  that  the  said  debts  and  demands 
amounted  to  a  less  sum  than  that  so  claimed  by  them,  to  wit,  the  sum 
of  1472.  only ;  and  a  difference  and  dispute  having  so  arisen  and  being 
pending  between  the  plaintiffs  and  the  defendant  touching  the  amount 
of  the  said  debts  and  demands,  thereupon  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  it  was  mutually  agreed  by 
and  between  the  defendant  and  the  plaintiffs,  that  the  said  difference 
and  dispute  should  be  put  an  end  to,  and  the  amount  of  the  said  debts 
and  demands  should  be  agreed  upon  and  fixed  by  and  between  the  de- 
fendant and  the  plaintiffs  at  the  sum  of  150Z.  and  no  more ;  and  that  the 
plaintiffs  should  relinquish  and  give  up  all  right  and  claim  to  the  residue 
of  the  said  sum  so  then  claimed  by  them ;  and  that  the  said  first-men- 
tioned debts  and  demands  should  be  settled  and  satisfied  upon  the  terms 
of  the  defendant  consenting  and  agreeing  to  pay  to  the  plaintiffs  the 
said  sum  of  1502. ;  and  that  the  defendant  should  pay  the  said  sum  of 
150Z.  to  the  plaintiffs  accordingly.  The  declaration  then  contained  an 
averment  of  mutual  promises ;  and  alleged,  that  the  plaintiffs,  confiding 
in  the  defendant's  promise,  did  thereupon  then  put  an  end  to  the  said 
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difference  and  dispute ;  and  that  the  said  amount  was  thereupon  then  ' 
agreed  and  fixed  at  the  said  sum  of  1502.  and  no  more ;  and  '"that  r^onf  ' 
the  plaintiffs  then  relinquished  and  gave  up  all  right  and  claim  ^ 
to  the  residue  of  the  said  sum  so  previously  claimed  by  them ;  and  that 
the  said  first-mentioned  debts  and  demands  thereupon  were  settled  and 
satisfied  upon  the  terms  aforesaid ;  of  which  the  said  defendant  then 
Imd  notice.    Breach,  non-payment  of  the  said  sum  of  1502. 

•  Plea,  that  the  action  was  commenced  after  the  passing  of  the  statute 
6  &  7  Vict.  c.  78 ;  and  that  the  said  supposed  debts  and  demands  of 
the  plaintiffs  were,  before  and  at  the  time  of  the  making  of  the  said 
promise  in  the  declaration  mentioned  and  still  are  debts  and  demands 
claimed  by  the  plaintiffs  to  be  due  to  them  from  the  defendant,  for  and 
im  respect  of  certain  business  theretofore  done  by  the  plaintiffs  as  attor-* 
Tkfijs  and  solicitors  for  the  defendant ;  and  that  the  plaintiffs  did  not^ 
nor  did  either  of  them,  one  calendar  month  before  the  eommeneement  of 
thie  9U&J  deliver  to  the  defendant,  he  being  the  party  to  be  charged 
therewith,  or  send  by  the  post,  &c.,  a  signed  bill,  as  by  the  statute  in 
BHch  case  made  and  provided  is  required. — Verification. 

Special  demurrer  on  the  ground,  inter  alia,  that  the  statement  in  the 
plea,  that  no  signed  bill  was  delivered,  &o.,  one  calendar  month  beford 
the  commencement  of  this  suit,  was  insuflScient,  instead  of  stating,  in 
the  words  of  the  statute,  that  this  suit  was  commenced  before  the  expi- 
ration of  one  calendar  month  after  such  signed  bill  had  been  so  delivered,'  • 
&c.     Joinder  in  demurrer.  '• 

^  The  defendant's  points  for  argument  stated,  that  the  defendant  would 
contend  that  the  declaration  was  bad  on  the  following  grounds  (inter ' 
alia) : — ^First,  that  the  declaration  did  not  state  any  sufficient  considera-* 
tson  for  the  defendant's  promise;  secondly,  that  the  agreement  wa»^ 
void,  as  being  illegal ;  thirdly,  that  it  did  not  appear  that  the  plaintiffs 
had  released  the  defendant  from  the  residue  of  their  claim  against  him ; 
and  fourthly,  that  if  the  declaration  was  good,  the  plea  was  a  good 
answer  to  it. 

'  Maynard  appeared  in  support  of  the  demurrer  to  the  *plea,  r^c^Ao' 
bat  was  requested  by  the  Court  in  the  first  instance  to  defend  ^  '^     ' 
the  declaration. — The  declaration  is  good.     It  is  framed  in  accordance' 
with  a  suggestion  thrown  out  by  Lord  Abinoer,  C.  B.,  in  Edwards  v. ' 
Baugh,  11  M.  k  W.  641.    In  that  case  the  declaration  merely  stated 
that  disputes  and  controversies  were  pending  between  the  plaintiff  and  ' 
defendant,  whether  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  and  Lord  Abinger,  C.  B.,  said:  «<The  case  might  have 
been  different  if  the  declaration  had  said,  <  whereas  the  defendant  i^M 
indebted  to  the  plaintiff  in  divers  sums  of  money,  for  money  lent  and 
also  on  an  account  stated ;'  that  a  dispute  arose  as  to  the  amount  ot  the' 
d(rt>t  so  due;  i^nd  in  order  to  put  an  end  to  all  ^controversies  respecting' 
it,  it  was  agreed  that  the  plaintiff)  in  consideration  of  receiving  lOOI., 
VOL.  vn. — 19  N 
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Biioald  not  sue  the  defendant  in  respect  of  his  original  claim.  In  that 
0980  the  plaintiff  would  have  been  bound  to  prove  at  the  trial  th« 
existence  of  a  debt  to  some  amount ;  he  might  not  indeed  be  bound  to 
prove  the  full  amount,  but  simply  to  show  such  a  claim  as  to  lay  a  rea- 
sonable ground  for  the  defendant's  making  the  promise ;  whereas,  in  the 
present  case,  he  would  not  have  to  prove  anything  beyond  the  fact  that 
there  had  been  a  dispute  between  himself  and  the  defendant  as  to  the 
existence  of  a  debt."  It  will  be  contended,  that  the  declaration  dis- 
closes a  mere  accord  executory,  and  therefore  does  not  contain  a  suffi- 
cient consideration  upon  which  to  support  the  defendant's  promise.  In 
Growther  v.  Farrer,  15  Q.  B.  677,*  a  declaration  upon  an  agreement,  that 
two  actions  pending  in  the  Court  of  Queen's  Sench  at  the  suit  of  the 
plaintiff  against  the  defendant  should  be  settled,  and  all  proceedings 
therein  stayed,  and  that  the  defendant  should  pay  the  plaintiff  monejy 
was  held  good*  And,  although  in  the  present  case  it  is  not  stated  thait 
any  proceedings  had  been  commenced,  that  fact  makes  no  differenoe. 
In  Llewellyn  v*  Llewellyn,  3  D.  &  L.  818,  the  declaration  stated  that 
I'^n^l  ^^^^^  ^^^^  '"unsettled  aocounts  between  the  pkintiff  and  the  de* 
^  fendant,  and  that  there  were  disputes  touching  the  said  accounts, 
and  that  the  plaintiff  claimed  of  the  defendant  that  he  was  indebted  to 
him  in  a  large  sum  of  money,  and  that  the  ^defendant  claimed  of  the 
plaintiff  that  the  plaintiff  was  indebted  to  him  in  a  large  sum,  and  thi^ 
it;  was  agreed  that  each  party  shotdd  withdraw  his  claim,  and  that  the 
defendant  should  pay  the  plaintiff  a  certain  sum  by  way  of  annuity ; 
and  that,  in  consideration  that  the  plaintiff  would  withdraw  his  claim, 
the  defendant  promised  the  pliuntiff  to  pay  him  the  annuity ;  and  the 
declaration  was  held  good.  Pattbsok,  J.,  tfiere  says :  <<  Here  is  a  plain 
detriment  to  the  plaintiff  in  foregoing  his  claim  to  the  balance,  a  claim 
which  was  not  made  against  a  stranger,  but  which  had  a  probable 
foundation  arising  from  mutual  accounts  between  the  parties,  which  are 
admitted  to  have  been  open  and  unsettled."  [Parke,  B. — There  were 
cross  claims  in  that  case.  Here  nothing  is  stated  but  a  mere  agreement 
to  settle  an  unliquidated  debt.]  The  parties  have  entered  into  a,a 
ajrrangement,  by  which  the  plaintiff  has  agreed  to  give  up  the  balance 
of  a  bon&  fide  claim  of  uncertain  amount,  in  consideration  of  the  defend- 
ant agreeing  to  pay  a  definite  amount.  That  is  a  sufficient  consideration 
for  the  defendant's  promise.  The  original  debt  was  satisfied  by  the  new 
agreement.  The  Statute  of  Limitations  would  run  from  that  time,  for 
.  the  plaintiff  gains  a  new  cause  of  action.  [Pollock,  C.  B. — Could  the 
defendant  have  pleaded  the  new  agreement  in  bar  to  an  action  upon  the 
old  debt  ?]  He  might  if  he  were  to  pay  the  sum  of  1502.  into  Court. 
The  following  cases  bear  upon  this  point : — Smyth  v.  Holmes,  10  Jur* 
862,  Cooper  v.  PhiUips,  1  Cr.  M«  &  B.  649,  Young  tr.  Walker,  16  M. 
h  W.  446,  Evans  t;.  Powis,  1  Exch.  601 ;  and  the  notes  to  Cumber  v« 
Wane,  1  Smith's  L.  C.  146.    [Pollock,  C.  B.^l8  an  agreement  not  to 
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tax  an  ^attorney's  bill  legal,  and  binding  npon  tbe  parties  ?]    It  r^eo/u. 
18  submitted  that  it  is.    The  statute  was  passed  for  the  protection  ^ 
of  such  parties  as  are  willing  to  avail  themselves  of  its  provisions. 

Secondly,  the  plea  is  bad  in  form.  The  6  &  7  Yict.  c.  78,  s.  87, 
enacts,  that  no  attorney  shall  commence  or  maintain  an  action  for  the 
recovery  of  his  fees  until  the  expiration  of  one  month  after  the  delivery 
of  his  bQl :  Parker  v.  Gill,  5  D.  &  L.  21,  is  in  point.  The  plea  should 
have  stated  that  the  action  was  commenced  before  the  expiration  of  one 
month  after  the  delivery  of  the  bill.  The  present  allegation  is  imma- 
terial :  Blunt  V.  Haslop,  9  Dowl.  P.  C.  92,  is  also  in  the  plaintiffs' 
favour. 

WiBe$y  contri. — The  declaration  is  bad.  It  merely  sets  up  an  accord 
executory :  Hopkins  v.  Logan,  6  M«  &  W.  241,  Flockton  v.  Hall,  19  L. 
J.,  Q.  B.,  1,  Henderson  v.  Stobart,  5  ExcL  99.  [Pabke,  B. — ^The 
declaration  at  the  best  amounts  only  to  a  special  count  on  an  account 
stated.]  If  that  be  the  opinion  of  the  Court  as  to  the  declaration,  the 
defendant  relies  upon  the  plea^  which  is  in  the  usual  form,  and  is  good : 
Seadding  v.  Eyles,  9  Q.  B.  858,*  Eicke  v.  Nokes,  1  Moo.  k  Bob.  359. 
Parker  v.  Gill  merely  decided  that  in  a  plea  the  word  month  means  lunar 
month,  and  therefore  thai  a  plea  which  omitted  the  word  <<  calendar" 
liefore  the  word  month  was  bad. — ^He  was  then  stopped  by  the  Court. 

Pbr  CuRiAH.(a) — ^The  declaration  at  best  amounts  to  a  special  count 
on  an  account  stated.  The  plea  is  unobjectionable;  our  judgment 
therefore  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

•  8.  0.  L.  B.  ToL  58. 
(a)  PoLLOCKy  0.  K,  Pabkb,  B.,  Albbmoh,  B.,  Mid  MABtnr,  B. 

It  ii  beM  ia  this  ooantry,  that  the  ooDpromlM  xegftrd  to  the  Mtoal  ralldity  of  the  olaim  ooai- 

9t  m  doabtlU  and  diiputod  eblm,  if  a  f ofldent  promiaed :  2  Leadiiig  Cmoi  in  Bqnilj,  part  % 

eonnderation  for  the  ereation  of  a  new  right»  or  369 ;  Allis  o.  Billings,  2  Cnthing,  19 ;  Darham  v. 

the  eztingnishment  of  one  proTioiwly  eziitingy  Wndlingtoa,  2  Strobbartfi  Bqni^,  258 ;  Abbott 

and  maj  be  enforoed  in  the  abieAoe  of  firaad,  «ii  Wttoio^  22  VermoD^  487. 
dther  M  a  defenoe  or  oaate  of  aotion,  without 


*CoATB8  and  Another  «.  WnxiAXS.    Jan.  24.         ["^205 

jjiwirny  ihat  an  awignient  bj  deed  to  a  tnutee^for  the  benefit  of  ereditors,  which  empowers  the 

femstee  to  employ  the  debtor  or  other  person  "  in  winding  op  his  affiiirs  and  oolleetfaig  and 

,  gstUng  in  hts  estate,  sad  esfiTlDg  en  Us  inde/  is  bo#  rotd  as  against  erediton,  if  it  sppeait 

•  apon  the  instmmeat  that  the  main  object  of  the  parties  to  it  was  to  wind  np  the  debtor's 

bnsinesf  for  the  benefit  of  the  crediton,  and  not  to  einy  on  the  bnsineis  with  a  view  to  ftatars 


Tbis  was  an  issue  under  an  interpleader  order,  in  which  the  ^uestioq: 


'2^5  EXCHEQUER  OF  PLEAS.    H.  T.  1852. 

"was,  whether  certain  goods  and  chattels  at  the  time  of  the  writ  of  eze- 
cation  being  lodged  with  the  Sheriff,  were  the  property  of  the  plain- 
tiffs. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings,  in  the  pre- 
sent Term,  the  following  facts  appeared : — In  July,  1851,  one  George 
Stephens,  the  defendant  in  an  action  of  Williams  v.  Stephens,  being  in 
difficulties,  apprised  one  of  the  plaintiffs  of  his  situation,  and  after* 
wards,  at  the  suggestion  of  his  own  solicitor,  executed  to  the  plaintiffs, 
who  were  his  largest  creditors,  a  deed  of  assignment  of  his  stock  in 
trade  and  effects  for  the  benefit  of  his  creditors. 

By  this  deed,  which  was  executed  previously  to  the  defendant's  (Wil- 
liams') execution,  and  was  in  the  usual  form,  Stephens  assigned  his  stock 
in  trade,  and  all  other  his  estate,  effects,  &c.,  in  trust,  to  sell  the  same, 
and  out  of  the  proceeds  to  pay  rateably,  and  without  preference,  such 
creditors  as  should  execute  the  deed.  The  deed  then  contained  a  pro- 
viso, that  creditors  not  signing  within  three  months  should  be  excluded 
from  the  benefit  of  the  assignment ;  that  the  trustees  might  make  to 
the  said  G.  Stephens  such  allowance,  or  return  to  him  such  part  of  his 
household  furniture  or  effects  not  exceeding  the  value  of  202.,  as  they 
«  might  deem  expedient,  and  also  might  employ  the  debtor,  or  any  other 
person  or  persons,  in  winding  up  the  affairs  of  him  the  said  George 
Stephens,  and  in  collecting  and  getting  in  his  estate  and  effects  hereby 
assigned,  and  in  carrying  on  his  trade  if  thought  expedient  by  them ; 
and  to  allow  to  the  said  George  Stephens,  or  any  other  person  or  per- 
sons so  employed  as  aforesaid,  out  of  the  said  trust  estate,  such  sum 
and. sums  as  to  the  said  trustees  shall  seem  proper." 

*90R1  *^^  ^^^  P^^^  ^^  ^^^  defendant  it  was  contended,  that  the  clause 
^  in  the  deed  Cy  which  the  trustees  were  empowered  to  carry  on 
the-business  to  the  exclusion  of  those  creditors  who  did  not  execute  it, 
rendered  it  void  as  against  the  latter :  Owen  v.  Body,  5  A.  &  E.  28.* 
The  learned  Judge,  however,  said,  that  the  deed  was  in  the  common 
form,  and  might  be  purchased  in  a  stereotyped  form  at  almost  any  sta- 
tioner's shop ;  and  that  the  case  of  Owen  t;.  Body  was  distinguishable, 
on  the  ground  that  there  one  of  the  objects  of  the  deed  was  to  enable 
the  creditors  who  executed  the  deed  to  carry  on  the  business  with  a 
view  to  future  profits ;  and  that,  if  the  jury  should  be  of  opinion  that 
the  deed  was  a  bon&  fide  transaction,  he  should  direct  a  verdict  to  be 
entered  for  the  plaintiffs.     The  jury  having  found  in  the  affirmative,  a 

verdict  was  entered  for  the  plaintiffs,  with  162.  damages. 

;  •  ■    •  •■■•..■  ...         •    •  .     .. 

In  the  present  Term  (January  16) — 

'  Chowder  moved  on  the  ground  of  misdirection ;  and  contended  that 
the  deed  was  void,  upon  the  authority  of  Owen  v.  Body,  [Parke,  B* 
-^That  case  l^ap  been  qualified  by  a  recent  decision  of  the  Court  of 
Common  Pleas,  in  Janes  v.  Whitbread,  20  L.  J.,  C.  P.,  217,  where  it 
'^ybeld  t^t,a,<kp4  ofassigument,  by.whi^h^trus^c^  emppifered 

»B.a  L.ILtoI.81, 


COATES  V.  WILLIAMS.  20^ 


to  carry  on  the  debtor's  business  with  the  view  of  winding  up  his  affairs, 
was  a  valid  instrument.] 

^  Cur.  adv.  vult. 

Pollock,  G.  B.,  now  said — ^In  this  case  the  Court  are  not  entirely 
agreed  upon  the  question,  but  as  the  matter  in  dispute  is  only  161,  ^  thel^e 
will  be  no  rule.  If  the  question  with  reference  to  the  amount  in  dis- 
pute, and  the  expenses  that  would  necessarily  be  incurred  on  a  new 
trial  *or  bill  of  exceptions  and  a  writ  of  error  could  be  consi-  rj^oA7 
dered  as  a  fit  subject  for  litigation,  the  Court  would  grant  a  rule.  ^ 
But  as  this  is  an  interpleader  issue,  it  does  not  admit  of  a  bill  of  ex- 
ceptions. If  it  were  an  action,  the  Court  would  probably  grant  a  rule 
for  a  new  trial,  unless  the  plaintiff  would  consent  that  the  defendant 
should  be  in  a  situation  to  tender  a  bill  of  exceptions.  But  the  amount 
in  dispute  is  very  small,  and  there  is  a  decision  of  the  Court  of  C6m- 
4&oa^  Pleas,  viz.,  Janes  v.  Whitbread,  in  pointy  for  the  deed  there  waft 
in  precisely  the  same  terms  as  the  present  one^  and,  as  my  Brotheir 
Martin  observed,  <«a  stereotyped  deed  to  be  had  at  any  law-stationer's 
in  London."  Under  these  circumstances,  and  as  a  Court  of  co^orclitfate 
jurisdiction  has  pronounced  its  judgment  on  the  effect  of  a  similar  in- 
strument, and  as  the  ruling  of  the  learned  Judge  at  Nisi  Prius  is  in 
conformity  with  that  decision,  we  are  of  opinion  that  there  ought  to  bj^ 
no  rule. 

Rule  refused.   ^ 


^Stricklanb  v.  Sarah  Turner,  Executrix  of  E.  H.  Lanb.  r*cyf\Q 

Jan,  81.  L209 

S.  H.  L.,  wbo  resided  at  Sydoey,  New  Soath  Wales,  being  entitled  to  an  annaity  for  his  life, 
assigned  it,  in  1847,  to  certain  tmstees,  to  dispose  of  it  for  his  benefit  The  plaintiff  entered 
into  a  correspondence  by  letter  with  the  trustees,  upon  the  subject  of  the  parohase,  and  from 
the  various  letters  which  passed  between  the  parties,  it  appeared  that  the  terms  of  the  purchase 
were  not  finally  determined  upon  and  settled  until  the  28th  of  February,.  1849.  tJpon  the  0th 
of  that  month  the  annuitant  died.  The  purchase-money  was  paid  by  the  plaintiff  in  ignorance 
of  the  fact,  and  was  ultimately  received  by  the  executrix  of  the  deceased : — Held,  that,  as  al 
the  time  of  the  purchase  of  the  annuity  It  had  eoased  to  exist,  the  plaintiff  was  entitled  to 
recover  back  the  whole  of  the  purchase-money  from  the  executrix,  on  the  ground  that  the 
money  had  been  paid  without  consideratioii. 

•  • 

.  Assumpsit  for  money  had  ai^d  received  by  the  defendant,  as  execu- 
trix of  Edward  Henry  Lane,  deceased. — ^Plea,  non  assumpsit,  and  issue 
thereon. 

By  mutual  consent,  and  by  a  Judge's  order,  a  case,  of  which  the  foU 
lowing  are  the  material  facts,  was  stated  for  the  opinion  of  this  Court. 

l^he  action  was  brought  to  recover  the  sum  of  d78{.  11«.,  under  the 
fbltowing  circumstances : — Edward  Henry  Lane,  of  Sydney,  New  South 
Wales  (the  testator),  was  entitled  for  his  life  to  an  annuity  of  lOOA 

n2 
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per  annam,  payable  half-yearly,  oh  the  80th  of  March  and  the  SOtli 
of  September,  bequeathed  to  him  under  the  will  of  a  Mrs.  Way. 

The  plaintiff  was  one  of  the  executors,  and  the  residuary  legateoi 
of  Mrs.  Way. 

On  the  4th  of  June,  1847,  Mr.  Lane,  then  residing  at  Sydney,  trans- 
ferred the  annuity  by  deed  to  Arthur  Daintrey  and  Adrian  Daintrey, 
who  resided  in  England,  to  dispose  of  as  his  trustees  and  for  his  benefit. 

In  November,  1847,  a  correspondence  was  entered  into  between  the 
Messrs.  Daintrey  and  a  Mr.  Cockney,  the  attorney  and  agent  of  the 
plaintiff,  upon  the  subject  of  the  purchase  of  the  annuity  by  the  plain- 
tiff. After  much  correspondence  on  the  subject,  the  following  letters 
passed  between  Mr.  Cockney  and  Mr.  Adrian  Daintrey : — 

«  December  16th,  1848. 
it  Dear  Sir, — ^I  shall  be  extremely  obliged  by  an  early  and  definitiTe 
answer  on  the  subject ;  for  if  Mr.  StrickMmd  does  not  purchase,  thero 
are  other  persons  ready  to  treat* 

<<  I  am,  &e., 
«  J.  T.  Cockney,  Esq.  «  A.  Daihtebt/' 

^209-1  *"21st  December,  1848. 

**  Dear  Sir, — ^I  fear  if  you  can  get  a  purchaser  for  much,  if 
anything,  beyond  lOOOZ.  after  April  next  (as  at  that  time  another  half- 
year's  annuity  will  be  due  less  a  year's  duty),  that  Mr.  Strickland  will 
decline  treating  for  it.  My  view  is,  that  a  purchaser  ought  to  buy  the 
annuity  to  pay  6  per  cent,  at  least,  and  to  insure  the  life  would  cost  nearly 
8  per  cent.,  and  that  would  be  9  per  cent,  for  the  purchase-money. 
This  would  make  the  outside  value  11002.,  11  times  9  being  99,  and  the 
expense  of  purchase  would  far  exceed  another  IL  per  annum.  Suppos- 
ing Mr.  Lane  to  be  dead  wbea  you  sell,  how  do  you  propose  securing 
the  purchaser  against  this  contingency?  for,  unless  the  insurance  office 
would  undertake  to  pay  the  money,  a  purchaser  cannot  be  advised  to  part 
with  his.  Most  probably  you  have  considered  these  matters,  and  will 
favour  me  with  your  sentiments  thereon.  *^  I  am,  &c. 

"A.  Daintrey,  Esq.  "J.  T.  Cooknby." 

<' December  22d,  1848. 

^*  Dear  Sir, — Assuming  that  Mr.  Strickland  will  purchase,  I  am  in  a 
condition  immediately  to  convey,  as  I  have  a  discretion  to  sell  as  low  as 
lOOOZ.  I  will  do  so  if  Mr.  Strickland  will  agree  to  purchase  at  that 
sum.  This  agreement  to  purchase  would  of  course  be  conditional  on  mj 
showing  a  good  title  to  convey.  My  brother  is  in  practice  as  a  solicitor 
in  Sydney,  and  he  is  concerned  for  Mr.  Lane,  who,  when  I  last  heard 
from  my  brother  a  short  time  since,  was  as  well  as  ever. 

*'J.  T.  Cockney,  Esq.  **A.  Daintrbt." 

After  a  few  other  letters,  the  foUowbg  letters  passed  between  th« 
same  parties : 
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<'  20th  Janaaiy,  1849. 
^  Deur  Sir, — I  have  heard  from  Mr.  Strickland,  and  although  his  foil 
object  will  not  be  accomplished,  he  is  willing  to  give  10002.  for  the  an- 
nuity ;  and  looking,  as  you  *say,  to  the  loose  mode  of  the  bequest,  - 
I  think  the  ofier  a  liberal  one.  If  accepted,  then  the  only  point  ^ 
to  be  considered  is,  how  the  sale  is  to  be  completed  in  the  absence  of 
proof  of  Mr.  Lane  being  alive.                   ^^  Yours,  &c. 

"  J.  T.  COOKNBY."   ' 

«  27th  January,  1849. 
"Dear  Sir, — ^I  accept  Mr.  Strickland^s  offer  of  lOOOt  for  this  annuity 
on  the  following  conditions: — 1st,  That  he  take  an  assignment  of  the 
annuity  from  myself  and  my  brother  Adrian,  under  the  assignment  to 
na,  a  copy  of  which  I  enclose.  2dly,  That  the  purchase  be  completed 
within  one  month  from  this  day.  Sdly,  That  Mr.  Lane  be  at  no  expense 
about  showing  a  title  to  the  annuity,  and  that  no  deductions  be  made  on 
account  of  legacy-duty  remaining  unpaid.  4thly,  That  the  annuity,  or 
a  proportion  of  it,  be  paid  up  to  the  day  of  completion.  Probably  the 
signature  of  Mr.  Lane  to  the  original  assignment  may  be  known  to 
yourself  or  Mr.  Strickland. 

,      *  *  *  Hf  .  *  3|C  J|C 

'^  If  the  conditions  are  acceded  to,  I  will  come  to  town  and  settle  as 
soon  as  you  are  prepared.  My  brother  Adrian  is  resident  there.  I  shall 
be  much  obliged  by  despatch.  Proof  of  Mr.  Lane's  being  alive  will  not 
of  course  be  at  all  necessary.  ^^  I  am,  &c. 

"A.  Daintrey." 

<'  Slst  Jannarv,  1849. 
"  Dear  Sir, — ^The  offer  I  made  had  reference  to  my  letter  of  the  21at 
of  December  last,  vis.  the  purchase  of  an  annuity  of  lOOL,  to  be  com- 
pleted next  April  after  the  half  year's  annuity  was  paid  and  the  duty 
satisfied,  and  having  the  balance  of  duty  18/.  2«.  4d.  allowed  out  of  his 
purchase-money.  This  my  client  will  be  prepared  to  be  on  the  80th  of 
next  April,(a)  unless  the  money  is  an  object  before,  and  '"in  that  w-^n-tf 
case  my  client  will  be  content  to  take  5/.  per  cent,  upon  his  pur-  ^ 
chase-money  to  the  80th  of  April,(a)  and  give  credit  for  the  annuity, 
subject  to  the  deduction  for  legacy  duty,  thus :— * 

£    «.  d. 

8«y  PurehftM  Money 1000    0    0 

Ihlf  Yesr'f  Ansaitj  (0  80Ui  April 60    0    0 

1050    0    0 
A  Tear"!  InlMMt  m  ISC  Si.  id.  Fourth  Ymt's  JMj 0  18    0 

1060  18    0 

BtdMt  Sd  Ymt*!  Duly 18    1    4 

4(b  ditto 18    2    4 

SMoaUifl'IaltrMtftomSStliorVobnisrytotOthorApramilOOO/.   8    0    8 

44  11    4 

£1006    0    S 
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-  -  -     _   -  -  >^^ 

« If  you  are  content  with  this  arrangement  I  will  proceed  to  raise 
the  monej,  and  let  you  have  the  draft  assignment  in  a  few  days. 

<<  I  am,  kCf  M  J.  T.  Cooknsy/^  ? 

« 1st  February,  1849. 
<fDear  Sir, — ^If  your  letter  of  Slst  of  January  is  to  be  read  in  con* 
nezion  with  that  of  the  21st  of  December,  the  latter  certainly  favours 
the  offer  I  have  made ;  for  it  informs  me  that  Mr.  Strickland  would  not 
give  more  than  10002.  after  April,  when  of  course  the  instalment  of 
,  annuity  and  duty  would  have  been  paid.  I  am  sure  that  upon  reference 
to  this  letter  you  will  see  that  this  is  the  fair  construction  of  it,  and  I 
think,  therefore,  that  the  conditions  of  my  last  letter  ought  to  be  acceded 
to.  <<  I  am,  &c., 

«  A.  Daintret."  ^ 

w 

«  8d  February,  1849. - 

<<Dear  Sir, — I  only  referred  you  to  my  letter. of  the  21st  of  Decem- 

>^2121  ^^^'  ^  evidence  of  what  I  thought  the  value  of  "^an  annuity  of 

-*  1002.,  and  that  it  was  the  object  in  view.     Mr.  Strickland  doee 

not,  and  did  not,  entertain  my  views,  but  considers  the  offer  made  in 

my  last  letter  very  fair  and  liberal. 

<<  Mr.  S.  will  be  glad  to  know  if  the  offer  will  be  accepted,  and  par- 
ticularly if  the  money  is  to  be  paid  this  month. 

"Tours,  tc,  « J.  T.  COOKNEY.'*  • 

"  5th  February,  1849. 

a  Dear  Sir, — ^If  Mr.  Strickland  will  not  give  more  than  you  say,  I 

•  mtut  accept  the  offer.    I  assume  of  4N>urse  that  the  last  half-year's 

annuity  has  been  paid,     I  should  like  to  have  the  draft  assignment  as 

Boon  as  possible,  and  to  complete  with  all  despatch,  as  Sir  C.  F.*s  son 

.  is  going  out  in  about  ten  days,  and  will  take  charge  of  my  letters  to 

my  brother.  "  I  am,  &c., 

«  A.  Daintbet." 

«19th  February,  1849. 
"  Dear  Sir, — I  have  been  expecting  the  draft  assignment  as  promised 
in  a  few  days  by  your  letter  of  the  Slst  ult.    I  hope  to  receive  it  with- 
out delay.  "lam,  &c., 

"A.  Daintret." 

"20th  February,  1849. 
"Dear  Sir, — ^I  send  yon  draft  assignment  and  release.     I  think  that 
the  consideration  liable  to  ad*  valorem  duty  will  be  9732.  11«.  0(2.,  if  the 
money  is  paid  on  the  28th  Inst'.,  instead  of  the  80th  April  next :  what 
^say  you ?  "I  am,  &c., 

"J.  T.  Cookney." 
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ABomtof  BoninAlCoiuidemUM       »••••••#«        1000    0    • 

ten  4th  Tear's  datj 18    2    4 

tnd  Intereat  on  prompi  Pajmeni      •••••••808 

26    0    0 

Ket  Conaideratioik 073  11    0 

■       I* 

♦«  28d  February,  1849,  ^^g  ^ 
"Dear  Sir, — ^I  return  you  draft  approved,  with  some  slight  '■ 
alterations.  I  propose  to  settle  at  your  ofiSce  on  Wednesday  the  28th 
inst.  at  10  o^clock,  unless  I  hear  from  you  to  the  contrary  by  return, 
and  have  made  an  appointment  with  my  brother  to  that  effect.  I  dare 
Bay  you  will  favour  me  with  a  line  by  return  at  all  events. 

«Iam,"ac.,  "A.  Daintrby."  ''. 

«  24th  February,  1849. 
"  Dear  Sir, — ^I  conclude  the  assignment  to  you  is  stamped ;  if  not, 
you  will  of  course  get  it  done.    The  time  you  mention  will  suit  very 
well.  «  Tours  truly, 

«J.  T.  COOKNKY.'* 

«25th  February,  1849.  * 
"Dear  Sir,-*The  assignment  to  myself  and  brother  is  not  stamped, 
nor  I  believe  is  a  stamp  necessary,  &c.  Be  pleased  to  let  me  hear  from 
you  by  return,  and  let  me  have  the  engrossinenl  here  by  return,  or  at, 
ftc,  on  Tuesday  evening  by  seven  o'clock.  My  brother  will  attend 
there  to  execute,  and  it  is  probable  he  will  be  obliged  to  leave  London 
on  Wednesday  morning.  "I  am,  &c.  ^ 

"A.  Daintret." 

"  26th  February,  1849. 
.  "Dear  Sir, — ^I  am  sorry  to  differ  with  you  about  the  stamp  duty.  I 
am  quite  satisfied  you  could  not  compel  a  purchaser  to  take  to  the  title 
without  a  85$.  on  the  assignment  to  you,  and  the  Office  would  stamp  it. 
I  should  like  to  see  the  deed  of  assignment  to  you  which  my  clerk  can 
do  when  he  attends  at,  Ac,  to-morrow,  to  see  your  brother  execute  the 
proposed  deed  of  sale  to  Mr.  Strickland.  "  I  am  yours  truly, 

"J.  T.  Cockney." 

By  indenture,  bearing  date  the  28th  of  February,  1849,  and  th^ 
made  between  the  said  Arthur  and  Adrian  *Daintrey  of  the  one  r^eoi  j, 
part,  and  the  plaintiff  of  the  other  part,  after  reciting  that  the  '- 
said  E.  H.  Lane  was  entitled  to  the  said  annuity,  &c.,  for  his  life,  and 
also  reciting  (inter  alia)  the  said  assignment  of  the  4th  of  June,  1847 ;  and 
that  the  plaintiff,  as  such  residuary  legatee  as  aforesaid,  had  duly  paid 
the  said  annuity  for  the  use  of  the  said  E.  H.  Lane  up  to  the  30th  day 
of  March  next ;  and  also  reciting  the  said  indenture  of  the  4th  day  of 
June,  1847,  and  that  the  said  Messrs.  Daintrey  had  contracted  with 
4he  plaintiff  for  the  absolute  sale,  &Cw,  to  him  of  the  said  annuity,  and 
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ell  growing  and  future  payments  thereof,  for  the  price  of  9732.  11«.,  it 
was  witnessed  that,  in.  pucBuance  of  the  said  contract,  and  in  consider- 
ation of  the  sum  of  9782.  11«.,  the  said  Messrs.  Daintrej  did  grant, 
bargain,  sell,  &c.,  unto  the  plaintiff,  his  heirs,  &c.,  all  the  said  annuity 
or  sum  of  1002.,  and  all  growing  and  future  payments  thereof,  To  have 
and  to  hold  the  said  annuity  unto  the  plaintiff,  his  heirs,  &c.,  from 
henceforth  during  all  the  residue  of  the  life  of  the  said  £.  H.  Lane,  to 
the  end  and  intent  that  the  plaintiff,  his  heirs,  &c.,  might  be  entitled  to 
receive  and  retain  the  same  for  his  and  their  own  use  and  benefit. 

The  consideration  money,  amounting  (exdusiFcly  of  the  arrears  of 
the  said  annuity)  to  9732.  11«.,  was  paid  on  behalf  of  plaintiff  to  the 
said  Arthur  Daintrey.  And  the  following  receipt  was  then  signed  by 
the  said  Arthur  Daintrey,  the  sum  of  862. 19«.  therein  mentioned  having 
been  paid  on  the  same  day : — 

•  a  Be  Edward  Lane's  Annuity* 

«  28th  of  February,  1849. 
«  Received  balance  of  one  year's  annuity  to  the  30th  March  next, 
vis.,  the  sum  of  862.  19«.,  after  giving  credit  for  legacy  duty  payable 
in  respect  of  the  said  annuity.  « (Signed)    A.  Daintrey, 


'(For  Self  &  Co.— trustee). 


*» 


Annuity        .        •        •       •        £1M    •    0 
Dednetion         •        •        .        .        13    1    0 


£9$  19    0 


^^  ^-       *The  transaction  was  perfectly  bonft  fide. 

-'  It  was  subsequently  ascertained,  that  the  said  E.  H.  Lane  died 
at  Sydney  on  the  6th  of  February,  1849,  having  previously  made  his  will, 
and  having  appointed  tiie  defendant  sole  executrix  thereof.  The  said 
sum  of  9782.  11«.  Od,  was  paid  by  the  said  Arthur  Daintrey  into  the 
Bank  of  Australasia,  to  the  aocount  of  the  said  E.  H.  Lane,  before  the 
news  of  his  death  reached  this  coontry.  It  was  admitted,  that  the  same 
was,  with  the  plaintiff's  concurrence,  received  by  the  defendant  as  exe- 
eotrix  of  the  said  E.  H.  Lane  after  his  death,  subject  to  be  refunded  te 
the  plaintiff,  if,  under  the  circumstances,  the  plaintiff  should  be  so  en» 
titled. 

The  Court  were  to  be  at  liberty  to  draw  any  such  inference  from  the 
facts  of  the  case  as  a  jury  would  be  warranted  in  drawing. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
foregoing  circumstances,  the  plaintiff  was  entitled  to  recover  from  the 
defendant  as  executrix  of  E.  H.  Lane  the  said  sum  of  9732. 11«.  so  paid ; 
and  judgment  was  to  be  entered  in  accordance  with  the  opinion  of  the 
Court. 

Orowder  {Baynumd  with  him)  for  the  plaintiff. — The  plaintiff  it 
entitled  to  recover  the  money  he  has  paid,  on  the  ground  that  there  is 
lA  entire  absence  of  consideration  for  the  payment.    This  is  a  contract 
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for  the  sale  of  an  annmty ;  and  at  the  time  it  was  sold,  it  had  ceased  to 
exist.  The  annuitant  died  on  the  6th  of  February,  but  there  was  no 
contract  for  the  sale  until  long  after  that  day,  for  the  contract  was  0001*^ 
pleted  on  the  28th  of  February,  by  the  deed  which  was  then  executed. 
[Martin,  B. — If  a  chattel  is  sold,  and  at  the  time  of  the  sale  the  chattel 
does  not  exist,  the  contract  is  not  binding  upon  the  purchaser :  Barr  v. 
Qibson,  8  M.  &  W.  890.]  And  therefore,  unless  the  defendant  can 
establish  the  proposition,  that  the  contract  for  the  sale  *was  com-  r^coig 
plete  before  the  6th  of  February,  the  plaintiff's  claim  at  law  to  ^ 
the  return  of  the  money  is  unanswerable. 

BramweU  {Mew  with  him)  for  the  defendant. — The  correspondence 
shows,  that  it  was  the  intention  of  the  parties  that  the  sale  of  the  annuity 
should  be  complete  on  the  5th  of  February.  It  was  not  a  mere  agree- 
ment for  a  sale.  The  execution  of  an  instrument  under  seal  is  not 
essential  to  the  validity  of  the  transfer.  The  letters,  therefore,  do  not 
amount  to  a  contract  for  a  future  sale,  to  be  embodied  in  the  deed,  but 
they  contain  the  terms  of  the  contract  itself,  by  which  contract  the 
whole  of  the  vendor's  interest  in  the  annuity  passed  on  the  5th  of  Feb- 
ruary. In  1  Sugd.  on  Vend,  and  Purch.,  11th  ed.,  830,  it  is  said,  '*A 
vendee,  being  equitable  owner  of  the  estate  from  the  time  of  the  contract 
for  sale,  must  pay  the  consideration  for  it,  although  the  estate  itself  be 
destroyed  between  the  date  of  the  agreement  and  the  conveyance  ;  and 
on  the  other  hand,  he  will  be  entitled  to  any  benefit  which  may  accruiO 
to4he  estate  in  the  interim."  And  again,  at  page  334  it  is  laid  down, 
that  ^^  it  equally  follows,  from  the  general  rule  of  equity,  by  which  that 
which  b  agreed  to  be  done  is  considered  as  actually  performed,  that  if  a 
person  agree  to  give  a  contingent  consideration  for  an  estate,  as  an 
annuity  for  the  life  of  the  vendor,  and  the  vendor  die  before  the  con- 
veyance is  executed,  by  which  event  the  annuity  ceases,  yet  the  pur- 
chaser will  be  entitled  to  a  specific  performance  of  his  contract."  This 
is  supported  by  the  cases  of  Mortimer  v.  Capper,  1  Bro.  C.  C.  156, 
Eenney  v,  Wexham,  6  Madd.  855,  Yesey  v.  El  wood,  8  Dru.  &  War.  74, 
Harford  v.  Furrier,  1  Madd.  532,  Paine  v,  Meller,  6  Yes.  849,  Anson 
t.  Towgood,  1  Jac.  &  Walk.  637,  Coles  v.  Trecothick,  9  Yes.  284.  The 
contract  of  the  5th  of  February  is  for  a  present  and  not  a  future  sale 
of  the  annuity :  *Tarling  v,  Baxter,  6  B.  &  C.  360,*  Bugg  v.  r^coi  7 
Minett,  11  East,  210 ;  or,  at  all  events,  it  was  a  sale  of  the  ven- 
dor's interest  at  that  time.  The  deed  operates  as  a  mere  authentication 
to  the  transfer ;  and  moreover,  it  recites  a  past  contract. 

Crowder,  in  reply,  contended  that  there  was  no  contract  on  the  5th 
of  February ;  that  the  deed  spoke  of  the  conveyance  of  the  annuity  as 
being  ««from  thenceforth;"  and,  consequently,  that  the  plaintiff  had 
never  received  any  consideration  for  hss  money. 

Cur.  adv.  vult. 

»  B.  0.  L.  R.  ToL  13. 
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The  judgment  of  the  Court  was  now  delivered  by 

PoLLOOK)  G.  B. — ^The  question  in  this  case,  which  the  Court  took 
time  to  consider,  lies  in  a  very  narrow  compass.  The  plaintiff  brought 
his.  action  against  the  defendant  to  recover  back  money  paid  by  him  for 
the  purchase  of  an  annuity  bequeathed  to  Edward  Henry  Lane,  of 
Sydney,  New  South  Wales,  by  the  will  of  Mrs.  Elizabeth  Way.  That 
annuity  had  been  assigned  by  Edward  Henry  Lane,  who  was  still  re- 
siding in  Sydney,  to  Arthur  Daintrey  and  Adrian  Daintrey,  in  order 
that  they,  as  his  trustees,  might  dispose  of  it  in  England  for  his  benefit). 
They  accordingly  entered  into  a  negotiation  with  the  plaintiff,  who  was 
the  residuary  legatee  under  Mrs.  Way's  will,  for  the  purchase  of  this 
annuity.  The  question  between  the  parties  is  this — whether  the  pur- 
chase took  effect  during  the  existence  of  the  annuity.  If  it  did,  thougli 
^blit  for  an  instant,  the  plaintiff  is  not  entitled  to  succeed ;  for  he  pur- 
chased the  annuity,  and  cannot  complain  that  in  so  doing  he  has  made 
a  bad  bargain,  as  the  events  have  turned  out.  But  if,  on  the  contrary^ 
the  annuity  had  ceased  to  exist  before  his  purchase,  then  he  has  got 
*9iftl  J^o^^^i^g  f'or  his  purchase-money,  *and  is  entitled  to  recover  it 
^  back  from  the  defendant,  the  executrix  of  Lane,  who  has  received 
it  from  the  trustees. 

The  question,  therefore,  is,  what  was  the  bargain,  and  when  did  it 
take  effect  ?  If  the  annuity  was  sold  upon  the  5th  of  February,  1849, 
by  the  acceptance  contained  in  the  letter  of  that  date,  the  subsequent 
death  of  the  annuitant  at  Sydney  on  the  6th  of  February,  1849,  will 
defeat  the  plaintiff's  claim.  If,  on  the  other  hand,  the  agreement  wais 
for  a  future  sale,  to  be  effected  by  assignment  of  the  annuity,  which 
took  place  on  the  28th  of  February,  the  previous  death  of  the  annuitant 
will  entitle  the  plaintiff  to  recover. 

We  must,  therefore,  examine  carefully  the  different  letters  and  docu- 
ments, to  see  which  of  these  two  views  of  the  case  we  ought  to  adopt 
as  the  fair  result  of  the  whole  correspondence.  There  is  no  doubt  that 
if  the  purchase  had  been  completed,  that  is  to  say,  if  there  had  been 
an  agreement  that  from  and  after  the  5th  of  February,  1849,  the  an- 
nuity was  to  belong  to  Mr.  Strickland,  and  the  money  given  for  it  to 
belong  to  the  trustees,  the  subsequent  death  of  Lane  would  make  no 
difference.  Even  a  bill  for  a  specific  performance  could  have  been  main- 
tained upon  such  an  agreement,  according  to  the  case  of  Kenney  t^. 
Wexham,  6  Madd.  857.  There,  there  was  an  agreement  dated  18th 
April,  1818,  for  the  future  purchase  of  an  annuity  by  the  payment  of 
two  instalments,  the  first  in  October,  1818,  and  the  last  in  January, 
1819.  The  death  was  subsequent  to  the  last  stipulated  payment.  And 
the  yice-Chancellor  held,  that  from  that  date  the  purchaser  becamie 
entitled  to  it,  and  that  the  subsequent  death  of  the  annuitant  in  Octo- 
ber, 1820,  did  not  prevent  the  purchaser  from  having  a  specific  per* 
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formance ;  and  for  this,  Mortimer  v.  Capper,  1  Bro.  G.  C.  156,  Jackson 
V.  Lever,  3  Bro.  C.  C.  604,  Coles  v.  Trecothick,  9  Yes.  234,  ^ere  cited. 

*But  here,  in  the  correspondence,  we  find  no  snch  arrangement  vm^cl, 
till  the  assignment  of  the  28th  of  February.  The  offer  which  ^ 
is  stated  by  Mr.  Strickland's  agent,  Mr.  Cockney,  in  the  letter  of  31st 
January,  1849,  is  for  the  purchase  of  the  annuity  «to  be  completed 
9ext  April,  after  the  current  half-year's  annuity  is  paid,  and  the  legacy 
duty  then  payable  satisfied,  and  the  future  legacy  duty  allowed  for ;" 
and  he  adds,  that  his  client  will  be  prepared  to  do  this  on  the  80th  of 
April,  unless  they  can  agree  for  an  earlier  day  of  payment,  and,  so  ta 
speak^  to  discount  the  payment  of  the  80th  of  April  on  that  earlier 
day. 

It  b  a  clear  stipulation  throughout  the  correspondence,  that  the  an-* 
nuity  shall  continue  to  be  paid  up  to  that  day,  whatever  that  might  be ; 
and  until  that  day  was  fixed  it  is  impossible  to  ascertain  what  sum  of 
money  was  to  be  paid  and  received.  Now  this  was  never  ascertained 
or  settled  in  the  lifetime  of  the  annuitant.  The  annuity,  therefore, 
still  continued  to  belong  to  Lane,  and  never,  as  the  Vice-chancellor  says 
in  Eenney  v,  Wexham,  passed  to  the  purchaser,  till  this  was  ascertained 
and  the  bargain  finally  arranged  between  them.  When  this  was  done, 
the  annuity  became  the  property  of  Strickland,  and  the  money  the  pro* 
^rty  of  the  vendors.  But  then,  there  was  no  annuity  in  existence. 
The  money,  therefore,  which  was  paid,  was  paid  wholly  without  consi- 
deration, and  may  now  be  recovered  back  from  the  defendant,  to  whom, 
as  the  executrix  of  Lane,  it  has  passed.  We  think,  therefore,  that  the 
judgment  should  be  for  the  plaintifi*. 

Judgment  for  the  plaintiff. 

.Where  the  thing  sold,  has  eessed  to  exist  be-  Vemionty  14;  Dennis  «.  Alexander,  8  Barr,  60 ; 

fore  the  sale,  the  eontraet  fails  of  effect,  and  Hatehinson  «.>  Hunter,  7  lb.  140  j  Hoadlette  «• 

the  Tendee  is  entitled  to  refuse  payment  of  the  Tallman,  2  Shipley,  400 ;  Wing  o.  Clark,  11  Id. 

parehase-money,  or  recover  it  back  if  paid :  306 ;  Ihiane  v.  Fennoll,  2  Iredell,  80 ;  Mason  «. 

Franklin  v.  Long,  T  Gill  A  Johns.  407.  Thompson,  18  Pick.  305;  Riddle  v.  Varnum,  20 

The  right  of  property  iriU,  not  pass  under  a  Id.  280 ;  Dunlap  v.  Barry,  4  Scammon,  327 1 

contract  of  sale  without  delivery,  unless  every-  Bumard  o.  Poor,  21  Pick*  378;  Magee  v.  Bil- 

tfiing  has  been  done  to  render  the  contract  cer-  lingsley,  3  Alabama,  070 ;  Smyth  v.   Craig,  S 

tain.    It  is  not  enough,  that  it  possess  the  W.  A  8.  14 ;  Crawford  o.  Smith,  7  Dana,  59  ; 

elements  necessary  to  reduce  it  to  oertainty :  Shindler  o.  Houston,  1  Denio,  48 ;  Oliphant  «• 

SUymaker  o.  Irwin,  4  Wharton,  369;  Gtolder  Baker,  5  Id.  379;  IngersoU  v.  Kendall,  13  S.A 

t:0gden,3  Harris,  528;  HaU  e.  HarUey,  21  M.  611, 
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00o(n  *RoB,  Pablie  Officer  of  the  Bbrks  IlKtON  BAmmro  Company,  r. 
^  FuLLBB.    Jan.  80. 

In  AB  ftotion  by  the  pablif  oflloer  of  a  banking  eopaitnenhip,  the  Court  aUowod  n  plea  wludl 
doniod  that  the  oopaitnenhip  were,  at  the  eommenoement  of  the  action,  earrying  on  the 
'  trade  and  bosineii  of  banken^  in  addition  to  pleas  eC  the  general  iMne^  and  of  aeeord  and 
eatiafaetion. 

This  was  a  rale  calling  upon  die  plaintiff  to  show  cause  whj  the 
defendant  should  not  be  at  liberty  in  this  action  to  plead,  first,  non 
assumpsit ;  secondly,  a  denial  that  the  copartnership  were,  at  the  com*- 
mencement  of  the  suit,  carrying  on  the  trade  and  business  of  bankers 
mode  et  formft ;  and  thirdly,  a  plea  of  accord  and  satisfaction.  The 
action  was  in  assumpsit,  and  the  declaration  stated,  that  the  plaintiflT 
was  one  of  the  registered  public  officers  for  the  time  being  of  and  for 
certain  persons  carrying  on  the  trade  and  business  of  banking  in  Eng- 
land by  the  name,  style,  and  title  of  the  County  of  Berks  Union  Bank- 
ing Company,  and  who  sued  as  such  registered  public  officer,  as  afore^ 
said,  for  and  on  behalf  of.  the  said  copartnership,  under  and  by  virtue 
and  according  to  the  provisions  of  the  7  Qeo.  4,  c.  46.  Application 
had  been  made  to  Martin,  B.,  at  Chambers,  for  the  allowance  of  the 
pleas ;  but  the  learned  Judge,  doubting  whether  the  second  plea  ought 
to  be  allowed,  referred  the  parties  to  the  Court. 

IjUBk  showed  cause. — In  Needham  v.  Law,  11 M.  &  W.  400,  the  Court 
refused  to  allow  a  defendant,  who  was  sued  as  the  public  officer  of  • 
banking  copartnership,  to  plead,  in  addition  to  pleas  of  fraud,  &c.,  a 
plea  that  he  wa^  not  the  public  officer  at  the  commencement  of  the  suit* 
The  principle  «£  that  decision  applies  to  the  present  case.  The  second 
plea  here  ought  not  to  be  allowed. 

Ghatf  in  support  of  the  rale. — The  second  plea  affords  a  substantial 
^2211  ^^^^^^^  ^^  ^^®  action.  It  has  been  frequently  ^allowed.  In  the 
^  case  relied  upon  the  Court  did  not  wholly  disallow  the  plea. 
That  was  an  action  against  the  public  officer.  In  Steward  v.  Dunn,  11 
M.  &  W.  68,  this  plea  was  expressly  allowed.  The  following  cases  are 
all  in  the  defendant's  favour — Hughes  v.  Thorpe,  5  M.  &  W.  656,  Wil-' 
son  V.  Craven,  8  M.  &  W.  684,  Steward  v.  Greaves,  10  M.  &  W.  711, 
Davidson  v.  Cooper,  11  M.  &  W.  778.  [Aldbrson,  B. — The  last  case 
seems  to  be  expressly  in  point.  Pollock,  C.  B. — It  is  a  sufficient  autho* 
rity  to  show  that  these  pleas  ought  to  be  allowed.] 

Pbr  CuRUM.(a) 

Rule  absolute. 

(a)  Pollock^  0.  B.,  Pabki^  B.^  Aldbmov,  B.,  and  Platt,  B. 
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Andrbws  9.  Eatok.    Jan.  80. 

1  eaiue  was  referred  to  arbitratioii  in  1846;  the  parties  delayed  to  prooeed  with 'the  referenee^ 
and  the  arbitrator  did  oot  enlarge  the  time  beyond  Bastor  Term,  1850.  The  Coart  refused  to 
enlarge  the  time  under  the  3  A  4  WUL  4>  e.  42,  to  Miohaelmas  Term,  1862,  the  defendant* 
lefodng  to  accede  to  saeh  enlargementi 

This  was  a  rule  calling  upon  the  defendant  to  show  cause  why  the 
time  for  the  arbitrator's  making  his  award  in  this  case  should  not  be 
enlarged  to  the  first  day  of  next  Michaelmas  Term,  or  why  the  plaintiff 
shoald  not  be  at  liberty  to  sign  judgment  on  the  verdict  entered  for  him 
on  the  trial  of  this  cause,  or  why  he  should  not  be  at  liberty  to  pro- 
ceed to  trial  in  the  cause  unless  the  defendant  would  consent  to  such 
enlargement. 

It  appeared  by  the  affidavits  that,  upon  the  cause  coming  on  for  trial, 
in  Jane,  1846,  a  verdict  was  entered  for  the  plaintiff,  subject  to  a  refer- 
ence to  arbitration ;  that  the  reference  was  proceeded  with  on  the  9th, 
10th,  and  15th  days  of  December.  On  the  17th  of  June,  1848,  an 
appointment  was  obtained  by  the  defendant's  attorney  for  proceeding, 
with  the  reference;  but,  as  it  was  inconvenient  for  some  of  the  parties 
required  to  attend,  the  appointment  *went  off.  It  was  stated,  r^^aqo 
on  the  part  of  the  defendant,  that  three  of  his  principal  witnesses  ^ 
had  died  since  the  last  meeting  before  the  arbitrator ;  and  that,  owing 
to  that  circumstance,  and  the  advanced  age  of  the  other  witnesses,  the 
defendant  would  have  great  difficulty  in  proceeding  with  the  reference. 
The  arbitrator  had  not  enlarged  the  time  beyond  Easter  Term,  1850. 

Sanee  showed  cause. — The  plaintiff  by  his  own  default  has  delayed 
the  reference,  and  by  that  delay  the  defence  to  the  action  is  endangered. 
If  the  Court  should  make  this  rule  absolute,  it  will  do  so  upon  terms^ 
by  imposing  the  payment  of  costs  upon  the  plaintiff.  But  the  Court 
cannot  enlarge  the  time  for  making  the  award ;  for  it  would  seem  from 
Lambert  v.  Hutchinson,  2  M.  &  Gr.  858,*  that  where  an  arbitrator  under 
tn  order  of  Nisi  Frius  has  power  to  enlarge  the  time  for  making  his 
award,  and  omits  to  exercise  that  power,  the  3  &  4  Will.  4,  c.  42,  s.  89, 
does  not  enable  the  Court  or  a  Judge  to  do  so.  Tindal,  C.  J.,  there 
says,  (<  So  long  a  time  has  elapsed  since  any  step  has  been  taken  under 
the  order  of  reference  in  this  case,  that,  even  if  the  Court  has  power 
to  interfere,  I  do  not  think  it  would  exercise  a  sound  discretion  in  doing 
so.  I  have  a  strong  opinion  upon  the  statute,  but  upon  that  point  it  is 
onnecessary  to  give  any  opinion.'' 

(?.  T.  White  in  support  of  the  rule. — ^Both  parties  are  equally  to 
blame  for  the  delay.  For  aught  that  appears,  the  defendant's  witnesses 
may  have  died  before  the  time  for  making  the  award  had  expired.  In 
Lambert  v.  Hutchinson  the  parties  were  changed,  for  the  defendant 
married  subsequently  to  the  last  meeting  before  the  arbitrator.    Her^ 
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the  parties  are  not  changed.  Under  the  8  &  4  Will.  4,  c.  42,  the  Court 
*-2Q<n  ^^  power  to  enlarge  the  time.  [Pollock,  *C.  B. — ^When  is  that 
^  power  to  end  ?  Pares,  B. — We  never  interfere  except  in  thosQ 
c^ses  where  the  arbitrator  has  by  accident  let  slip  the  precise  day.} 
The  Court  will  make  the  rule  absolute  to  sign  judgment.  [Pollock, 
C.  B. — We  will  set  the  verdict  aside,  and  give  you  leave  to  proceed  to 
trial.] 

Hance  then  intimated,  that  the  defendant  would  rather  the  reference 
should  proceed,  if  the  Court  would  say  how  the  costs  should  be  dis- 
posed of. 

.  Per  CnRlAM.(a) — Then  the  rule  will  be  absolute  for  the  enlargement 
of  the  time,  the  costs  to  be  costs  in  the  cause. 

Rule  absolute  accordingly. 

(a)  PoLLOCKi  C.  B^  PABXiy  B.,  Albbbboit,  B^  Mid  Plait,  B. 


Bromage  and  Another  v.  Taughan,  Clerk.    Jan.  30. 

Judgment  having  been  signed  against  the  defendant^  a  beneileed  clergyman  in  the  oonnty  of 
Brecon,  a  writ  of  eeqaestration  was  issoed  and  put  in  force  in  the  month  of  August;  but  al 
that  time  no  writ  of  fi.  fa.  whatever  had  been  issued.  In  October,  a  writ  of  fi.  fa.  was  issued 
against  the  defendant^  to  whieh  the  sheriff  of  Bristol  made  a  return  of  nulla  bona  only,  and 
not  that  the  defendant  was  derious  bonefioiatns.  On  the  22d  of  November,  a  rule  nisi  was 
'obtained  to  set  aside  the  writ  of  sequestration : — Held,  first,  that  the  writ  of  sequestration  was 
irregular ;  and  secondly,  that  the  rule  was  moved  for  in  Ume. 

,  This  was  a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the  writ 
of  sequestration  issued  in  this  action  should  not  be  set  aside. 

It  appeared  by  the  affidavits  in  support  of  the  rule,  that  the  defend- 
ant was  a  vicar  of  two  vicarages  in  the  county  of  Brecon ;  and  that,  an 
action  having  been  brought  against  him,  and  judgment  having  been 
signed  thereon,  on  the  6th  of  August  last  a  writ  of  sequestration  was 
issued,  and  was  put  in  force  on  the  17th  of  that  month.  At  the  time 
of  the  above  writ  so  being  put  in  force,  no  writ  of  fi.  fa.  had  been  issued 
to  or  had  been  returned^either  by  the  sheriff  of  Brecon  or  by  any  other 

*994.1  ^^^"^^^5  ^^^  ^^  *^®  ^*^  ^^  *Ootober  a  writ  of  fi.  fa.,  at  the  suit 
^  of  the  plaintiffs  against  the  defendant,  was  returned  by  the  Lon* 
don  deputy  for  the  city  of  Bristol  nulla  bona  only,  and  not  that  the 
defendant  was  a  beneficed  clerk.  This  rule  was  moved  and  obtained  on 
the  22d  of  November  last.  ; 

'  Wille%  showed  cause. — Several  objections  will  be  raised  to  this  writ  * 
of  sequestration :  First,  it  will  be  said  that  the  writ  is  void,  because  no 
writ  of  fieri  facias  with  a  proper  return  thereto  had  been  issued  and  * 
made  prior  to  the  issuing  of  the  writ  of  sequestration.    But  this  defect 
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at  the  most  amounts  to  a  mere  irregularity,  and  may  be  amended ;  2 
Chit.  Arch.  1119 ;  and  the  defendant,  by  his  delay,  has  waived  all  right 
of  taking  objection  to  it.  Secondly,  it  will  be  said  that  a  writ  of  fi.  fa. 
ought  to  have  been  issued  into  the  county  of  Brecon,  where  the  defend- 
ant's benefices  were  situated.  But  the  writ  of  fi.  fa.  may  be  issued  into 
any  county  for  the  purpose  of  obtaining  a  writ  of  sequestration ;  and  in 
the  present  case  a  writ  was  issued,  and  the  return  by  the  sherifi*  of  Bris- 
tol is  sufficient.  It  will,  however,  be  contended  that  the  omission  by 
the  sheriff  to  make  a  return  of  clericus  beneficiatus  renders  that  writ  of 
no  avail ;  but  the  defect  is  one  of  form  only,  and  is  amendable ;  and 
moreover,  the  defendant's  objection  comes  too  late.  The  defendant's 
remedy,  if  he  be  injured  by  the  return,  may  perhaps  be  b^  action  against 
the  sheriff  for  a  false  return,  as  perhaps,  in  the  case  where  the  bishop 
makes  the  return,  an  action  on  the  case  lies  against  the  bishop :  Fickard 
V.  Paiton,  Siderf.  276.  See  also  Bex  v.  Powell,  1  M.  &  W.  321.  The 
defendant  ought  to  have  made  an  application  to  a  Judge  at  Chambers 
to  set  aside  the  proceedings  under  the  writ. 

Lash  in  support  of  the  rule. — The  writ  of  sequestration  is  a  nullity. 
A  party  must  first  exhaust  the  temporal  "^goods  of  his  debtor  r^cooc 
before  he  can  avail  himself  of  this  writ.  The  writ  of  sequestra-  *- 
tion  must  recite  the  issuing  of  the  writ  of  fi.  fa.  into  the  county  where 
the  defendant's  benefice  is  situated,  and  that  such  writ  has  been  returned 
nulla  bona,  and  that  the  defendant  is  clericus  beneficiatus.  If  that  be 
so,  this  writ  is  void.  Where  a  judgment  has  been  signed  more  than  a 
year,  and  execution  is  issued  upon  it  without  any  sci.  fa.  to  revive  the 
judgment,  it  has  been  held  that  a  writ  of  ca.  sa.  founded  upon  it  is  a 
nullity,  or,  at  all  events,  is  that  kind  of  irregularity  which  cannot  be 
waived  by  the  acquiescence  of  the  defendant :  Mortimer  t;.  Piggott,  2 
Dowl.  P.  C.  615,  Blanchenay  r.  Burt,  4  Q.  B.  707.'  If  the  defects  in 
this  writ  of  sequestration  be  considered  as  amounting  to  a  mere  irregu- 
larity, the  defendant's  application  was  made  in  proper  time.  The  plain- 
tiffs have  not  shown  that  they  have  received  any  injury  by  the  delay.— 
He  was  then  stopped  by  the  Court. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to  be  absolute. 
It  is  admitted  by  both  sides  that  an  irregularity'^exists,  and  the  question 
is  whether  this  application  was  made  in  due  time.  I  think  that  it  was 
made  within  a  reasonable  time.  I  do  not  think  that  there  was  any 
necessity  for  an  application  to  a  Judge  at  Chambers. 

Parke,  B. — ^I  am  of  the  same  opinion.  As  the  writ  of  sequestration 
IS  admitted  to  be  irregular,  the  simple  question  is  whether  the  applica- 
tion to  set  it  aside  was  made  in  time.  If  an  application  had  been  made 
in  the  first  instance  to  a  Judge  at  Chambers,  he  would  most  probably 
have  stayed  the  proceedings,  to  give  the  parties  an  opportunity  of  coming 
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to  the  Court.     But  the  plaintiffs  have  not  lost  anything  for  want  of 
such  an  application,  for  no  change  of  circumstances  has  taken  place  be- 

*Q9f?1  ^^^^^  ^^^  *^^  ^^^  ^^^  ^^  November.     If  there  had  been,  the 
^  case  might  have  been  different. 

Alderson,  B. — ^It  is  admitted  that  an  irregularity  exists,  and  there- 
fore it  is  unnecessary  to  determine  what  is  the  precise  character  of  the 
irregularity,  as  to  which  there  might  be  some  doubt.  At  all  events,  I 
think  that  there  is  an  irregularity  in  the  sheriff  not  making  a  return 
of  clericus  beneficiatus ;  and  it  may  be  that  it  is  an  irregularity  if  no 
return  is  made  by  the  sheriff  of  the  county  in  which  the  clerk  holds  his 
benefice ;  but  as  to  that  point  I  entertain  some  doubt.  It  is,  however, 
clear  that  there  is  an  irregularity,  and  that  it  has  not  been  waived  by 
the  defendant. 

Plait,  B.,  concurred. 

Rule  absolute. 


Pepper  p.  Chambers.    Jan.  12. 

In  an  aetion  against  a  director  of  a  Joint-stock  Company,  completely  regfistered,  for  sorrieea 
rendered  to  the  Company,  the  plaintiff's  affidavit,  in  support  of  an  application  for  an  inspec- 
tion of  certain  documents,  stated  that  there  was,  as  the  plaintiff  believedf  in  the  possession  of 
the  Compuiy  and  of  its  directors,  a  book  or  books  containing  minutes  of  the  resolutions,  orders, 
and  proceedings  of  the  directors  of  the  Company  and  of  the  committees  thereof,  and  that  he 
was  advUed  that  it  might  be  necessary  that  the  said  minutes  or  some  parts  thereof  should  be 
adduced  on  the  trial  of  the  cause  as  evidence  on  his  part ;  and  that  without  an  inspection  and 
copy  thereof  he  could  not  safely  proceed  to  trial ;  and  that  he  had  no  copy  thereof  in  his  pos- 
session or  control,  or  any  certain  information  as  to  the  contents : — Held,  that  the  affidavit  was 
not  sufficient  for  an  inspection  of  the  documents  under  the  14  A  15  Vict.  e.  99,  b.  8. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  he  should 
not  produce  to  the  plaintiff  or  his  attorney,  and  permit  them  to  inspect 
and  take  a  copy  of,  all  books  containing  minutes  or  particulars  of  the 
resolutions,  orders,  and  proceedings  of  the  directors  and  provisional 
directors  of  the  Company,  and  also  of  all  the  committees  of  such 

*SQ71  *^"^^<^^o^  9  ^^  ^^7  ^^^  defendant  should  not  set  out  upon  affidavit 
^  in  this  cause,  according  to  the  practice  of  the  Court  of  Chancery, 
the  contents  of  the  said  several  books  as  aforesaid. 

The  plaintiff's  affidavit,  upon  which  the  application  was  founded,  stated 
that  a  Company  was  formed  and  provisionally  registered  by  the  name 
and  title  of  <<  The  Christian  Mutual  Assurance  Society  and  Aged  Minis- 
ters Fund,"  and  that  its  title  afterwards  was  changed  to  that  of  <«  The 
Union  Mutual  Life  Assurance  Society,'*  and  that  in  1849  it  was  com- 
pletely registered  as  «  The  Union  Mutual  Life  Assurance  and  Guarantee 
Society ;"  and  that  the  defendant  was  then  registered  as,  and  still  is, 
one  of  the  directors  of  the  said  society.  The  affidavit,  after  stating 
that  the  present  action  was  brought  to  recover  for  services  performed 
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by  the  plaintiff  for  the  said  society  as  secretary  thereto,  proceeded  as 
follows : — «  And  this  deponent  further  saith,  that  there  is,  as  this  depo- 
nent believes,  in  the  possession  of  the  said  Company  and  the  directors 
thereof,  a  book  or  books  containing  minutes  of  the  resolutions,  orders, 
and  proceedings  of  the  directors  and  provisional  directors  of  the  said 
Company,  and  of  the  committees  thereof;  and  this  deponent  is  advised 
that  it  may  be  necessary  that  the  said  minutes,  or  some  parts  thereof, 
should  be  adduced  on  the  trial  of  this  action  as  evidence  on  the  part 
of  the  deponent,  and  that  without  an  inspection  and  copy  thereof  this 
deponent  cannot  safely  proceed  to  the  trial  of  this  action ;  and  this 
deponent  further  saith,  that  he  has  no  copy  of  the  said  minutes  in  his 
possession  or  control,  or  any  certain  information  as  to  the  contents 
thereof  or  any  part  thereof." 

An  application  had  been  made  before  Mabtin,  B.,  at  Chambers,  but 
the  learned  Judge  had  refused  to  interfere. 

Lush  showed  cause. — The  affidavit  is  insufficient*  This  is,  in  truth, 
a  mere  inquisitorial  proceeding.  This  action  *cannot  be  treated  r^ono 
as  an  action  against  the  Company.  It  is  not  alleged  that  the  ^ 
contract  will  be  established  by  the  production  of  the  documents  required ; 
but  the  deponent  merely  states  that  he  is  advised  that  they  may  be  of 
use  as  eridence  on  his  part.  It  is  not  stated  that  the  documents  are  in 
the  possession  or  control  of  the  drfendant. 

Barttcw,  in  support  of  the  rule,  contended  that  the  affidavit  sufficiently 
alleged  that  the  action  was  against  the  Company,  and  that  the  docu- 
ments were  material  in  support  of  the  plaintiff's  case. 

Pollock,  C.  B. — ^I  think  the  plaintiff's  affidavit  clearly  insufficient* 
If  the  plaintiff  were  to  succeed  upon  an  affidavit  like  the  present,  the 
papers  and  books  of  every  person,  either  in  business  or  out  of  business, 
would  be  accessible  to  any  one  who  might  choose  to  bring  an  action 
against  him,  and  to  depose  that  he  had  been  advised — ^without  even 
stating  that  he  believed  that  advice  to  be  well  founded — ^that  there  are 
certain  documents  in  the  possession  of  the  opposite  party  which  majf 
be,  not  which  wUl  be,  necessary  as  evidence  on  the  part  of  the  applicant ' 
at  the  trial.    I  thwefore  think  the  rule  ought  to  be  discharged. 

Aldbbson,  B.|  and  Martdt,  B.,  concurred. 

Rule  discharged  with  costs.(a) 

(•)  Pabxs,  B.,  vai  praMSi  mIj  at  th*  pondaitoa  oi  fhe  «aM. 
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*229]  *Snbidbb  v.  Manqino.    Jan,  28. 

In  an  action  by  a  sharebroker,  in  respect  of  the  purchase  of  stock,  in  which  the  bill  of  particu- 
lars allowed  several  credits,  the  defendant  applied,  under  the  14  A  15  Vict.  c.  99,  s.  6,  for  leave 
to  inspect  the  books,  documents,  Ac,  in  the  pi/ssession  of  the  plaintiff,  npon  an  affidavit  of  his 
attorney,  which  stated  tha^  npon  the  parohaee  of  the  stock,  the  plaintiff  received,  as  the 
deponent  was  informed  and  verily  believed,  divers  bonds  representing  the  security  for  the  said 
stock,  which  securities  remained  in  the  hands  of  the  plaintiff,  the  particulars  of  which  he 
neglected  to  ftimish  to  the  defendant^  Ac,  and  also  divers  books,  papers,  writings,  entries^ 
accounts,  and  other  documents  In  relation  to  the  said  stock,  Ac,  and  that  it  was  material  and 
necessary,  in  order  to  enable  the  defendant  to  defend  the  action  and  to  arrive  at  a  Just  and 
proper  conclusion  as  to  the  state  of  the  accoopts  between  him  and  the  plaintiff,  that  the  depo- 
nent or  the  defendant  should  inspect  and  take  copies  of  all  such  bonds,  books,  Ac,  which  the 
deponent  verily  believed  were  in  the  possession  or  under  the  control  of  the  plaintiff;  that  the 
plaintiff  had  delivered  to  the  defendant  two  accounts  relating  to  the  matters  in  question  $  and 
that  the  deponent  verily  believed  that  neither  the  particulars  of  demand  nor  those  accounts 
set  forth  the  true  state  of  the  accounts  between  the  parties,  Ac ;  and  that  the  application  was 
made  bonft  fide,  Ac. : — Held,  that  no  ground  was  shown  for  an  order  to  inspect  under  the 
statute. 

This  was  an  action  brought  by  the  plaintiff,  a  sharebroker,  suing  as 
the  surviving  partner  of  J.  S.,  deceased,  against  the  defendant,  in  respect 
of  the  purchase  of  stock.  The  particulars  gave  credit  for  several  sums 
paid  on  account. 

Lush  now  moved  on  the  part  of  the  defendant,  under  the  14  &  15 
Vict.  c.  99,  s.  6,(a)  for  leave  to  inspect  documents  in  the  possession  or 
under  the  control  of  the  plaintiff,  upon  an  aflSdavit  of  the  defendant's 
attorney,  which,  after  stating  the  nature  of  the  action,  and  that  the  de- 
fendant resided  in  France,  proceeded  as  follows : — ^^  And  this  deponent 
further  saith,  that  upon'  the  purchase  of  the  stock  in  the  said  particulars 
of  demand  mentioned,  the  plaintiff  and  the  said  J.  S.,  deceased,  received, 
as  this  deponent  is  informed  and  verily  believes,  divers  bonds  representing 
the  security  for  the  said  stocks,  as  in  the  said  particulars  mentioned, 
which  securities  or  some  portion  thereof  still  remain  in  the  hands, of  the 
said  plaintiff,  as  this  deponent  verily  believes,  but  the  particulars  of  all 
which  said  securities  the  plaintiff  and  his  said  partner,  although  requested 
by  the  defendant  so  to  do  before  the  commencement  of  this  action,  have 
wholly  neglected  to  furnish  to  the  defendant  or  any  person  on  his  behalf; 
and  this  deponent  is  informed  and  verily  believes,  that  in  addition  to  the 
*2^01  ^^^^  bonds  there  exist  divers  books,  papers,  writings,  entries,  *ac* 
•^  counts,  and  other  documents  in  relation  to  the  said  stock,  matters, 
and  things,  mentioned  in  the  said  particulars,  and  in  the  two  accounts 
hereinafter  mentioned ;  and  that  it  is  material  and  necessary,  in  order 
to  enable  the  said  defendant  to  defend  this  action,  and  to  arrive  at  a 
just  and  proper  conclusion  as  to  the  state  of  the  accounts  between  the 
plaintiff  and  the  defendant,  that  he  this  deponent,  or  the  said  defendant, 
should  be  permitted  to  inspect  and  take  copies  of  all  such  bonds,  books, 
papers,  writings,  entries,  accounts,  and  other  documents  relating  to  the 
said  stock,  matters,  and  things  aforesaid.    And  this  deponent  further 

(a)  See  po8t>  p.  241. 
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says,  he  verily  believes  that  such  bonds,  books,  papers,  writings,  entries, 
accounts,  and  other  documents  are  in  the  possession  or  under  the  control 
of  the  said  plaintiff,  who,  at  or  about  the  times  mentioned  in  the  two 
several  accounts  also  hereunto  annexed,  marked  respectively  B.  and  C, 
delivered,  or  caused  to  be  delivered,  copies  of  the  same  to  the  said  defend- 
ant, and  which  said  last-mentioned  accounts  respectively  relate  to  the 
matters  in  question  in  this  action.  And  this  deponent  further  says,  he 
verily  believes  that  neither  the  said  particulars  of  demand,  nor  the  said 
accounts,  set  forth  the  true  state  of  the  accounts  between  the  parties 
to  this  action,  or  of  the  dealing  of  the  plaintiff  and  his  said  partner  witli 
regard  to  the  said  stock,  and  that  such  would  appear  to  be  the  case 
upon  a  proper  inspection  of  the  said  books,  papers,  and  documents.  And 
this  deponent  further  says,  that  this  present  application  is  made  bon& 
fide  and  with  the  object  solely  to  enable  the  defendant  to  defend  this 
action."  [Alderson,  B. — How  are  these  documents  necessary  for  the 
defence  ?  In  Bolton  v.  The  Corporation  of  Liverpool,  1  Myl.  &  K.  88, 
it  was  held  that  a  party  is  entitled  to  inspect  such  documents  only  as 
tend  to  support  his  own  case,  and  not  those  which  establish  that  of  the 
other  side.  Parke,  B. — ^You  have  no  right  to  ^inspect  documents  p^oo^ 
to  see  'whether  a  case  is  made  out  against  you.]  But  where  the  ^ 
documents  may  negative  the  Case  of  a  party's  adversary,  an  inspection 
may  be  granted,  and  is  not  confined  to  such  as  make  out  his  own  case 
afiSrmatively.  The  books  are  held  by  the  plaintiff  as  trustee,  being  a 
sharebroker,  and  bound  to  enter  duly  all  purchases  in  them.  [Parke, 
B. — Then  the  defendant  may  be  entitled  to  inspection  at  common  law. 
But  why  should  the  bonds  be  inspected?]  The  plaintiff's  claim  is  be- 
lieved to  be  exorbitant,  and  the  object  of  the  statute  is  to  enable  the 
defendant  to  ascertain  the  nature  of  the  demand  against  him.  In  Bluck 
V.  Gompertz,  ante,  p.  67,  inspection  of  a  guarantee  was  granted. 

Pares,  B. — That  was  under  the  common-law  authority  of  the  Court, 
independently  of  the  statute.     This  aflidavit  is  certainly  too  vague. 

Aldbrson,  B. — The  aflSdavit  does  not  state  that  the  bonds  would 
Khow  any  defence  to  the  action* 

Pollock,  C.  B.,  concurred. 

Rule  refused. 
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♦232]  ♦Hill  v.  Philp.    Jan.  31. 

In  an  action  against  tbe  keeper  of  a  Innatie  afljlomi  licensed  nnder  the  8  A  0  Viet  o.  100,  for 
ImpropeL  treatment  of  the  plaintiff  whilst  confined  there  as  a  lanatio,  the  defendant  is  not 
privileged  from  producing  the  books  required  bj  that  statute  to  be  kept ;  and  therefore  an 
order  was  made  under  the  14  A  15  Vict  o.  99,  s.  6,  for  the  plaintiff  to  inspect  ''The  Book  of 
Admissions,  the  Book  of  Entries,  The  Medical  Visitetion  Book,  The  Case  Book,  and  The 
Patients'  Book,**  so  far  as  related  to  the  plaintiA  The  Court  also  ordered  inspection  of  the 
'.defendant's  license,  of  the  order  and  medical  certificates  nnder  which  the  plaintiff  was  con- 
fined ;  also  of  all  letters  written  by  the  plaintiff's  wife  and  the  Commissioners  of  Lunacy  to 
the  defendant)  relating  to  ihe  plaintiff. 

The  costs  of  the  inspection  of  documents,  under  the  14  A  15  Vict  e.  99,  s.  6,  must  be  paid  by 
the  party  seeking  it;  but  the  costs  of  the  application  are  costs  in  the  cause. 

This  was  an  action  against  the  keeper  of  a  private  lunatic  asylam, 
licensed  under  the  8  &  9  Vict.  c.  100,  for  alleged  improper  and  unskilful 
treatment  of  the  plaintiff  whilst  confined  there  as  a  lunatic.  The  defend- 
ant pleaded  the  general  issue,  by  statute.  An  order  had  been  made  by 
Martin,  B.,  at  Chambers,  that  the  plaintiff  be  at  liberty  to  inspect  the 
following  documents,  namely,  ''The  Book  of  Admissions*'  (8  &  9  Vict.  c. 
100,  s.  50),  ''  The  Book  Containing  Entries  of  Removal  or  Discharge 
of  the  Plaintiff"  (sect.  54),  "The  Medical  Visitation  Book"  (sect.  59), 
"The  Case  Book"  (sect.  60),  " The  Visitors*  Book"  (sect.  66),  "The 
Patients'  Book"  (sect.  66),  the  License  or  Licenses  under  which  the 
defendant  kept  the  asylum,  and  the  Order  and  Medical  Certificates  under 
which  the  plaintiff  was  confined  as  a  lunatic  in  the  defendant's  asylum ; 
also  all  letters  written  or  sent  by  the  plaintiff's  wife  to  the  defendant, 
.  and  all  letters  written  or  sent  by  the  Commissioners  of  Lunacy  to  the 
defendant  relating  to  the  plaintiff.  The  order  directed  that  the  inspec- 
tion be  carried  on  before  the  Master,  who  was  to  seal  up  uninspected  all 
parts  of  the  above-mentioned  books  not  relating  to  the  plaintiff's  case. 

Bovill  moved  (Jan.  27)  for  a  rule  to  rescind  this  order. — There  are 
several  objections  to  the  production  of  these  documents.  First,  they 
are  privileged  from  inspection  on  the  ground  of  public  policy.  It  would 
cause  much  public  scandal  and  annoyance  to  private  families  if  the  con- 
jj^  _  tents  of  such  books  were  divulged.  The  delusions  of  lunatics 
^  ^frequently  prompt  them  to  make  the  most  unfounded  charges 
'  against  individuals. — Secondly,  these  documents  are  of  a  strictly  private 
and  confidential  nature.  The  6th  section  of  the  8  &  9  Vict.  c.  100, 
requires  the  Commissioners  to  take  an  oath  in  these  terms: — "I  will 
keep  secret  all  such  matters  as  shall  come  to  my  knowledge  in  the  exe- 
cution of  my  office  (except  when  required  to  divulge  the  same  by  legal 
authority,  or  so  far  as  I  shall  feel  myself  called  upon  to  do  so,  for  the 
better  execution  of  the  duty  imposed  on  me  by  the  said  Act."  By  sec- 
tions 12  and  22,  a  similar  oath,  with  the  exception  of  the  last  paragraph, 
is  required  to  be  taken  by  the  secretary  or  clerk  and  the  assistant  clerk 
to  the  visitors. — Thirdly,  it  does  not  appear  in  what  way  these  documents 
are  material  in  support  of  the  plaintiff's  case.  In  equity  the  right  of 
discovery  is  confined  to  such  documents  as  relate  to  the  plaintiff's  case^ 
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and  does  not  extend  to  eyidence  by  which  the  defendant's  case  is  to  be 
established :  Bolton  v.  The  Corporation  of  Liverpool,  1  Mj.  &  K.  88. 
That  principle  was  adopted  in  Rayner  v.  AUhusen,  15  Jur.  1060,  where 
it  was  held,  that  a  party  had  no  right  to  the  production  of  his  opponent's 
books  for  the  mere  purpose  of  searching  them,  with  a  view  to  discover 
something  favourable  to  his  case. 

Cause  was  to  have  been  shown  in  the  first  instance ;  but  the  Court 
having  intimated  that  a  rule  ought  to  be  granted, 

-  Jaine$  showed  cause  (Jan.  29th). — The  order  is  correct.  All  the 
documents  are  clearly  relevant  to  the  questions  in  the  cause,  as  showing 
the  condition  of  the  plaintiff,  and  how  he  was  treated  by  the  defendant 
whilst  in  his  asylum.  The  books  sought  to  be  inspected  are  public 
documents,  and  the  entries  in  them  are  evidence  affecting  the  defendant 
with  notice  of  the  facts  stated.  It  is  argued  that  their  *content8  r^noA 
ought  not  to  be  divulged,  on  grounds  of  public  policy ;  but  that  *- 
argument  would  equally  avail  against  a  public  investigation  under  a 
commission  of  lunacy.  The  very  object  of  requiring  these  books  to  be 
kept  is  to  guard  against  the  improper  treatment  of  lunatics  in  secret. 
There  is  nothing  in  the  statute  to  deprive  a  patient,  who  complains  of 
the  misconduct  of  the  keeper  of  an  asylum,  of  the  most  important  and 
perhaps  the  only  evidence  derivable  from  the  entries  of  the  defendant 
himself.  The  oath  of  secrecy  is  relied  on,  but  that  contains  the  clause 
<<  except  when  required  to  divulge  the  same  by  legal  authority  ;"  and  it 
might  as  well  be  argued  that  this  oath  would  protect  the  Commissioners 
from  examination  even  in  an  action  against  themselves.  Reports  of 
Commissioners  in  Lunacy,  founded  on  information  acquired  from  these 
books,  are  published  periodically ;  and  in  the  present  case  the  privilege, 
if  any  exists,  has  been  already  violated  by  disclosure  to  the  defendant's 
attorney.  The  letters  and  other  documents  are  also  relevant  and 
material  to  the  plaintiff's  case.  [Alderson,  B. — The  license  is  im- 
portant, to  show  that  the  defendant  is  keeper  of  a  licensed  house  under 
the  statute ;  the  order  for  admission  shows  that  the  plaintiff  was  received 
there  as  a  patient ;  and  the  medical  certificate  is  notice  to  the  defendant 
as  to  the  mode  in  which  the  plaintiff  was  to  be  treated.]  Bolton  v. 
The  Corporation  of  Liverpool,  1  My.  &  K.  88,  only  decided  that  a  party 
is  not  entitled  to  a  discovery  for  the  mere  purpose  of  ascertaining  the 
evidence  which  relates  exclusively  to  his  opponent's  case. 

BovUl  in  support  of  the  rule. — The  general  scope  of  the  8  &;  9  Vict. 
c.  100,  shows  that  these  books  are  kept  solely  for  the  information  nud 
guidance  of  the  Commissioners.  (He  referred  to  sects.  56,  65,  66,  76.) 
Besides,  no  person  can  be  compelled  to  produce  evidence  to  criminate 
himself.  The  56th  section  enacts,  <<  that  if  any  superintendent,  ofTiccr, 
^urse,  attendant,  servant,  or  other  person  employed  in  any  r^c.^oe 
licensed  house,  &c.,  shall  in  any  way  abuse  or  ill  treat  any  patient  ^ 
oonfined  therein,  or  shall  wilfully  neglect  any  such  patient,  he  »hali  bo 
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deemed  guilty  of  a  misdemeanour,"  &c. ;  and  the  Home  Secretary  is 
empowered,  on  the  report  of  the  Commissioners,  to  direct  the  Attorney- 
General  to  prosecute  <<  any  person  who  shall  have  been  concerned  in  the 
neglect  or  ill-treatment  of  any  patient  or  person  so  confined."  Now 
the  books  in  question,  if  produced,  might  subject  the  defendant  to  an 
indictment  for  a  misdemeanour.  [Faree,  B. — It  is  not  necessary,  in 
order  to  support  the  declaration,  that  there  should  have  been  a  wilful 
neglect ;  the  mere  omission  of  ordinary  care  and  skill  is  sufficient.  The 
56th  section  is  explained  by  the  106th.  If  the  declaration  could  only 
be  supported  by  proof  of  wilful  neglect,  there  would  be  much  force  in 
the  argument ;  but  we  cannot  consider  it  as  imputing  a  criminal  charge, 
unless  an  affidavit  be  made  to  that  eflfect.]  At  all  events,  if  an  inspec- 
tion be  allowed,  the  costs  of  it  ought  to  be  paid  by  the  plaintiff.  The 
rule  in  equity  is,  that  the  costs  of  a  discovery  must  be  paid  by  the 
party  seeking  it ;  and  as  this  application  is  a  substitute  for  a  bill  of 
discovery,  the  same  rule  ought  to  apply. 

Per  Curiam. — The  rule  ought  to  be  discharged,  as  the  order  was 
right ;  but  with  respect  to  the  question  of  costs,  we  will  take  time  to 
consider,  and  lay  down  some  general  rule. 

Cur.  adv.  vult. 

Pollock,  C.  S.,  now  said — ^We  are  of  opinion  that  the  costs  of  inspec- 
tion, under  the  14  &  15  Vict.  c.  99,  s.  6,(a)  should  always  be  paid  by 
the  party  seeking  the  inspection;  such  costs  being  in  general  very 
trifling  indeed.  l!he  costs  of  the  present  rule  to  be  the  plaintiff's  costs 
in  the  cause. 

Rule  accordingly. 

(a)  See  post,  p.  241. 


♦236]  *HuNT  V.  HEWiTT.(a)    June  8.] 

The  14  A  15  Viot  o.  99,  ■.  6,  has  not  giren  to  Courts  of  common  law  the  power  of  compelling  a 
discovery f  bat  only  of  allowing  an  inapecHon  of  docnments,  snl^ect  to  the  foUowing  limitations : 
First,  there  mast  be  an  action  or  other  proceeding  pending ;  secondly,  the  docnments  most 
relate  to  such  action  or  other  proceeding ;  and  thirdly,  the  case  most  be  one  in  which  a  dis- 
covery conld  be  obtained  in  a  Court  of  equity. 

Where  an  inspection  is  litigated  and  the  facts  disputed,  the  application  must  be  supported  by  an 
affidarit,  showing  that  an  action  or  other  proceeding  is  pending,  and  stating  circumstances 
sufficient  to  establish,  primft  facie,  that  the  opposite  party  has  in  his  possession  or  under  his 
control  documeniB  relating  to  such  action  or  other  proceeding,  and  that  the  applicant  would  by 
bill  or  other  proceeding  in  equity  obtain  a  discovery  and  inspection  of  the  documents. 

The  right  of  a  plaintiff  in  equity  is  limited  to  a  discovery  confined  to  a  question  in  the  cause, 
and  to  such  material  docnments  as  relate  to.the  proof  of  the  plaintiff's  case  on  the  trial ;  and 
does  not  extend  to  the  discovery  of  the  manner  in  which  the  defendant's  case  Is  to  be  esta- 
blished, or  to  evidence  which  relates  exclusively  to  his  case.  Therefore,  under  the  14  A  15 
Vict  c.  99,  s.  6,  the  applicant  must  show,  first,  what  is  the  nature  of  the  suit  and  of  the 
question  to  be  tried;  and  semble,  he  should  also  depose  as  to  his  having  Just  ground  to  main- 

(a)  This  case,  decided  in  Trinity  Term,  1852,  is  inserted  here  on  aoooont  of  its  connexion  witk 
tiu  three  preceding  eases. 
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tain  or  defend  it :  eeeondly,  the  afBdaTit  oogbt  to  state  with  rofflcient  diitinotness  the  reason 
of  the  application  and  the  nature  of  the  documents,  in  order  to  satisfy  the  Court  or  a  Judge 
that  the  doenments  are  required  to  enable  the  applicant  to  support  his  own  case,  not  to  find  a 
flaw  in  his  opponent's ;  and  also  that  the  opponent  may  admit  or  deny  the  possession  of  the 
documents,  or  excuse  their  production  on  the  ground  that  they  relate  ezcluslTely  to  his  own 
case,  or  that  he  is  pririleged  from  producing  them.  To  this  affidavit  the  opponent  may  answer, 
by  swearing  that  he  has  no  such  documents,  or  that  they  relate  exclusiyely  to  his  own  case,  or 
that  he  is  for  any  sufficient  reason  privileged  from  producing  them,  or  he  may  submit  to  show 
part»  concealing  the  remainder,  on  affidavit  that  the  part  concealed  does  not  in  any  way  relate 
to  the  pUinttif 's  case. 
Therefore,  where,  in  an  action  by  ka  architect  to  recover  his  commission  for  superintending  the 
erection  of  certain  buildings  for  the  defendanty  the  affidavit,  in  support  of  an  application  to 
inspect  the  plaintiff's  day-book  or  journal,  alleged  that  the  work  was  nevtfV  done;  that,  if  done, 
the  charge  was  excessive,  and  also  that  it  was  done  on  the  credit  of  another,  not  of  the  de> 
fendant;  but  the  authority  of  that  other  to  pledge  the  defendant's  credit  was  not  negatived : — 
Held,  that  this  was  a  case  in  which  the  defendant  would  have  a  right  to  a  discovery  in  equity ; 
and  therefore,  although  the  affidavit  was  defective  in  the  latter  respect,  the  defendant  was 
entitled  to  an  inspection^  to  see  if  ther^  were  any  entries  relating  to  the  work,  and  what  price 
was  therein  charged. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  defend- 
ant should  not  be  at  liberty  to  inspect  the  day-book  or  journal  of  the 
plaintiff,  so  far  as  related  to  this  action,  and  to  take  an  examined  copy 
thereof.    An  application  had  been  made  to  Platt,  B.,  at  Chambers,  for 
liberty  <<  to  inspect  all  documents  in  the  custody  or  under  the  control 
of  the  plaintiff  relating  to  this  action,  more  especially  of  the  plaintiff's 
day-book  or  journal,  and  of  any  book  or  books  in  the  plaintiff's  posses- 
sion or  custody,  containing  any  entry  of  business  done  by  the  plaintiff  for 
the  defendant  or  his  nephew,  Arthur  Hewitt  (and  other  persons  named) ; 
and  also.of  all  plans  in  his  possession  or  custody  of  any  houses,  drains,  roads, 
carcasses,  or  other  portions  of  the  defendant's  estate  called  The  Wands- 
worth-road  Estate,  in  respect  of  the  alleged  surveying  and  superintending 
the  "^erection  and  formation  of  which  the  action  was  brought."  r^coq^ 
The  affidavit  in  support  of  that  application  merely  stated,  that  the  ^ 
documents,  if  produced,  would  furnish  material  evidence  in  support  of 
the  defendant's  case,  and  that  an  inspection  was  necessary  and  material 
to  the  defence  of  the  action.     The  learned  Judge  made  an  order  for  the 
inspection  of  the  plans  only.     The  present  rule  was  thereupon  obtained, 
on  the  following  affidavit  of  the  defendant's  nephew,  Arthur  Hewitt, 
who  was  his  attorney  in  the  action : — <(  That  this  action  was  brought  by 
the  plaintiff  against  the  defendant  to  recover  the  sum  of  254Z.,  alleged 
by  the  plaintiff  to  be  due  to  him  from  the  defendant,  for  superintending 
the  erection  of  certain  premises  on  a  certain  estate  of  the  defendant's, 
situate  in  the  Wandsworth-road,  in  the  county  of  Surrey,  and  the  forma- 
tion and  laying  out  of  certain  roads  and  drains  on  the  said  estate,  be- 
tween the  months  of  August,  1850,  and  March,  1851.     That  the  plain- 
tiff never  had  any  communication  with  the  defendant  till  after  the 
commencement  of  this   action,  and  he  never  was  employed  by  the 
defendant  himself;  but  that  all  orders  received  by  the  plaintiff  were 
given  by  this  deponent,  and  not  otherwise.     That  he  has  reason  to 
suspect,  and  verily  believes,  that  the  plaintiff  never  did  any  portion  of 
the  work  sought  to  be  charged  for  in  this  action ;  and,  moreover,  that 
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the  plaintiff  never  did  give  credit  to  the  defendant,  bat  hath  always 
given  credit  to  this  deponent  alone.  That  the  sum  charged  by  the 
plaintiff  would  be  unreasonable  and  excessive  for  the  work  done  by  the 
plaintiff,  if  any  work  was  actually  done.  That  the  plaintiff  keeps  books 
of  account  of  all  work  done  by  him ;  and  this  deponent  verily  believes, 
that  among  other  books  thie  plaintiff  keeps  a  journal  or  day-book,  con- 
taining his  account  of  all  work  done  by  him.  That  he  verily  believes, 
and  counsel  has  so  advised  this  deponent,  that  for  the  purpose  of  defend- 
ing this  action,  and  in  order  to  ascertain  whether  the  plaintiff  did  any 
portion  of  the  work  charged  for,  and  whether  the  plaintiff  ever  did  give 
^nocn  <^r6dit  "^to  the  defendant,  and  also  in  order  to  ascertain  whether 

-'  the  price  charged  by  the  plaintiff  be  or  be  not  unreasonable  and 
excessive  for  the  work  (if  any)  actually  done  by  the  plaintiff,  it  is  very 
important  and  necessary  to  obtain  an  inspection  of  so  much  of  the  plain- 
tiff's day-book  or  journal  kept  by  the  plaintiff,  as  contains  entries  of  or 
relating  to  all  business  done  or  purporting  to  have  been  done  by  him 
and  his  clerks,  or  others  by  his  direction,  between  the  9th  of  August, 
1850,  and  the  12th  of  April,  1851,  in  and  about  the  alleged  superin- 
tending the  erection  of  the  said  houses,  and  the  alleged  formation  and 
laying  out  of  the  said  roads  and  drains.  That  the  said  day-book  or 
journal  is  in  the  custody  or  under  the  control  of  the  plaintiff,  and  that 
the  said  entries,  &c.,  relate  to  this  action ;  and  that,  until  after  such 
inspection  of  them  has  been  had,  the  defendant  cannot  properly  prepare 
his  pleas  to  the  declaration  in  this  cause.  That  he  verily  believes  that 
such  day-book  or  journal  will,  if  produced,  furnish  material  evidence  in 
support  of  the  defendant's  case  in  answer  to  the  claim  of  the  plaintiff, 
and  will  enable  the  defendant  to  establish  a  sufficient  answer  to  the  case 
of  the  plaintiff;  and  that  the  inspection  of  such  day-book  or  journal  is 
necessary  and  material  to  the  defence  of  this  action  as  part  of  the  de- 
fendant's case ;  and,  in  particular,  that  the  same  will  furnish  material 
evidence  to  show  that  the  plaintiff  never  did  any  portion  of  the  work 
sought  to  be  charged  for  in  this  action,  and  that  the  plaintiff  never  did 
give  credit  to  the  defendant ;  and  that  the  same  will  furnish  material 
evidence  for  the  defendant,  to  show  that  the  claim  put  forward  by  the 
plaintiff  is  unreasonable,  and  excessive  in  amount,  for  the  work  (if  any) 
actually  done  by  the  plaintiff." 

The  plaiAtiff,  in  his  affidavit  in  answer,  deposed  that  he  was  employed 
to  do  the  work  by  Arthur  Hewitt,  as  the  agent  of  the  defendant ;  that 
deponent  keeps  a  diary,  but  no  other  day-book  or  journal ;  and  that 
such  diary  contains  entries  of  work  done  for  the  defendant  and  for  other 
*9^Q1  ^^^B^^i^^^^)  ^^^  ^Is^  contains  memoranda  relating  to  the  geneial 

-'  business  of  the  deponent ;  and  that  it  would  be  very  difficult  to 
separate  the  items,  so  as  to  prevent  the  person  inspecting  the  book  from 
prying  into  the  general  affairs  of  the  deponent ;  that  such  diary  would 
not  furnish  material  evidence  in  support  of  the  defendant's  case,  oor 
enable  the  defendant  to  establish  an  answer,  nor  show  that  the  aeponent 
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never  did  the  work  charged  for,  nor  that  the  deponent  never  gave  credit 
to  the  defendant,  nor  that  the  claim  is  unreasonable  and  excesnive ;  that 
the  deponent  never  gave  credit  to  Arthur  Hewitt  for  the  work  done, 
but  always  gave  credit  to  the  defendant. — The  affidavit  also  set  out  the 
particulars  of  demand,  from  which  it  appeared  that  the  amount  in  ques- 
tion was  a  per-centage  claimed  by  the  plaintiff  for  commission  as  an 
architect  and  surveyor. 

Lush  showed  cause  (January  81). — The  defendant  has  not  laid  suffi- 
cient ground  to  entitle  him  to  inspect  the  plaintiff's  day-book.  The 
affidavit  merely  states,  in  effect,  that  the  deponent  believes  that  there 
are  entries  in  the  plaintiff's  books  which  may  probably  assist  the  defend- 
ant in  his  defence.  There  is  no  statement  that  the  deponent  did  not 
direct  the  plaintiff  to  debit  the  defendant,  and  it  is  consistent  with  this 
affidavit,  that  the  defendant  authorized  the  deponent  to  pledge  his  credit, 
and  he  accordingly  did  so.  On  the  other  hand,  the  plaintiff  deposes 
that  he  was  employed  by  the  attorney,  who  makes  the  affidavit,  as  the 
agent  of  the  defendant ;  and  that  he  never  gave  credit  to  the  attorney. 
The  object  of  this  application  is  to  discover  some  evidence  that  the  work 
was  done,  not  on  the  credit  of  the  defendant,  but  of  some  other  personl 
^He  referred  to  Story  on  Equity  Jurisprudence,  sect.  827. 

Honyman  in  support  of  the  rule. — The  deponent  cannot  swear  posi- 
tively as  to  the  contents  of  a  book  which  he  *has  never  seen ;  and  p^oj^/^ 
therefore  it  is  enough  to  state  his  belief  that  the  book,  if  pro-  ■- 
duced,  would  show  that  the  work  was  not  done.  It  is  different  in  equity, 
where  it  is  competent  for  a  plaintiff  to  make  any  statement  in  his  bill 
of  discovery.  [Aldkfson,  B. — In  the  case  of  Bolton  v.  The  Corpora- 
tion of  Liverpool,  1  Myl.  &  K.  88,  the  principle  is  thus  stated  by  Lord 
Brougham,  C. — "  A  party  has  a  right  to  the  production  of  deeds  sus- 
taining his  own  title  affirmatively,  but  not  of  those  which  are  not  imme- 
diately connected  with  the  support  of  his  own  title,  and  which  form  part 
of  bis  adversary's.  He  cannot  call  for  those  which,  instead  of  support- 
ing his  title,  defeat  it  by  entitling  his  adversary.  Those  under  which 
both  claim  he  may  have,  or  those  under  which  he  alone  claims.  Thus, 
an  heir-at-law  cannot,  in  that  character,  call  for  the  general  inspection 
of  deeds  in  the  possession  of  a  devisee."]  The  book  sought  to  be  in- 
spected is  not  evidence  for  the  plaintiff.  The  affidavit  on  behalf  of  the 
defendant  states,  first,  that  the  work  was  not  done ;  secondly,  that,  if 
done,  it  was  not  on  the  credit  of  the  defendant ;  and,  thirdly,  that  the 
charges  are  unreasonable.  [Parke,  B. — The  defendant  might  have 
had  a  right  to  inspection  if  the  attorney  had  sworn  that  he  ordered  the 
work  on  the  credit  of  some  person  other  than  the  defendant.  Alder- 
60X,  B. — The  affidavit  only  states,  that  the  deponent  ^^  has  reason  to 
Buspect  that  the  plaintiff  never  gave  credit  to  the  defendant."  He  does 
not  swear  that  he  directed  the  plaintiff  to  give  him  credit,  so  that  it 
may  be  that  the  plaintiff  has  made  the  entries  by  mistake^]     The  plain^^ 
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tiff  deposes,  that  such  diary  would  not  furnish  material  evidence  in  sup- 
port of  the  defendant's  case ;  but  in  equity,  if  it  be  admitted  in  general 
terms  that  documents  are  relevant,  the  party  requiring  them  has  a  right 
to  judge  for  himself  of  their  materiality ;  and  a  suggestion  that  they  will 
♦54.1 1  ^^^  prove  his  case,  is  not  alone  an  answer  to  a  motion  for  *their 
•'  production :  Smith  v.  The  Duke  of  Beaufort,  1  Hare,  507,  Attor- 
ney-General V.  The  Corporation  of  London,  12  Beav.  8,  Pollock  on  In- 
spection of  Documents,  p.  51. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  in  the  following  Trinity  Term  (June 
3),  delivered  by 

Pollock,  C.  B. — In  this  case  an  application  was  made  to  the  Court 
to  compel  the  plaintiff  to  allow  an  inspection  of  a  day-book  or  journal 
kept  by  him.  An  application  had  previously  been  made,  of  a  more 
extensive  nature,  to  my  Brother  Platt,  at  Chambers.  It  was  a  sum- 
mons to  inspect  all  documents  in  the  custody  or  under  the  control  of 
the  plaintiff  relating  to  the  action,  particularly  the  day-book  or  journal, 
&c.  [His  Lordship  stated  the  summons.]  This  summons  was  supported 
by  an  affidavit  laying  ^o  sufficient  grounds  for  an  inspection  of  all  the 
documents.  My  Brother  Platt  made  an  order  to  inspect  certain  plans 
only.  An  application  was  then  made  to  the  Court,  on  an  amended 
affidavit,  for  an  inspection  of  the  day-book  and  journal,  and  a  rule  nisi 
granted.  It  was  heard  before  us  in  the  course  of  Hilary  Term,  and  we 
took  time  to  consider,  not  so  much  on  account  of  any  difficulty  in  the 
present  case,  as  on  account  of  the  importance  of  the  practice  under  the 
14  &  15  Vict.  c.  99,  s.  6,  upon  which  it  is  extremely  desirable  to  lay 
down  some  rules. 

4^24.91  ^^^  section  is  in  these  words  :{a)  [His  Lordship  read  the  *sec- 
-'  tion.]  It  seems  to  us  to  be  clear  from  the  words  of  this  section, 
that  the  legislature  never  intended  to  give  the  Courts  of  common  law  a 
power  to  compel  a  diicovery  by  a  bill  or  analogous  proceeding :  the  only 
power  given  is  to  allow,  not  ^  discovery,  but  an  inspection  by  one  liti- 
gant party  of  documents  in  the  custody  or  under  the  control  of  the 
opposite  litigant  party,  with  certain  restrictions  or  limitations.  First, 
there  must  be  an  action  or  other  proceeding  pending.  Secondly,  the 
documents  must  relate  to  such  action  or  other  proceeding.  And  thirdly, 
the  cases  in  which  inspection  is  to  be  granted  must  be  such  as  those 

(a)  Sect  6.  "  Whenever  any  action  or  other  legal  proceeding  shall  henceforth  be  ponding  in 
any  of  the  superior  Goorts  of  common  law  at  Westminster  or  Dublin,  or  the  Court  of  Common 
Pleas  for  the  county  palatine  of  Lancaster,  or  the  Court  of  Fleas  for  the  county  of  Durham,  such 
Court  and  each  of  the  Judges  thereof  may  respectively,  on  application  made  for  such  purpose  by 
either  of  the  litigants,  compel  the  opposite  party  to  allow  the  party  making  the  application  to 
inspect  all  documents  in  the  custody  or  under  the  control  of  such  opposite  party  relating  to 
such  action  or  other  legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of  the  same,  or 
to  procure  the  same  to  be  duly  stamped,  in  aU  cases  in  which,  previous  to  the  passing  of  this 
Act,  a  discovery  might  have  been  obtained  by  filing  a  bUl,  or  by  any  other  proceeding,  in  a 
Court  of  Equity,  at  the  instance  of  the  party  so  making  application  as  aforesaid  to  the  said 
Court  or  Judi:^  " 


HUNT   V.  HEWITT.  242 


yrhere  inspection  could  be  obtained  by  filing  a  bill  for  a  discovery  or  by 
other  proceeding  in  a  Conrt  of  equity,  at  the  instance  of  the  same 
party.  All  that  is  stated  on  the  subject  of  discovery  is  by  way  of 
limitation  or  description  of  the  subject  of  inspection.  We  think  this 
«|ae8tion  has  been  put  on  the  right  footing  by  Mr.  Charles  Pollock  in 
his  Treatise  on  Discovery,  pages  9  and  10 ;  and  there  is  a  decision  of 
my  brother  Erlb  in  (Galsworthy  v.  Norman,  21  L.  J.,  Q.  B.,  70,  after 
consulting  the  other  Judges  of  the  Queen's  Bench,  that  the  Courts  of 
law  have  no  power  of  compelling  a  discovery ;  and  this  Court,  on  one 
or  two  occasions,  has  intimated  its  opinion  to  the  same  effect :  Pepper 
V.  Chambers,  ante,  p.  226. 

In  order  to  accomplish  the  object  of  obtaining  such  inspection  of 
documents,  as  there  is  no  power  to  entertain  a  bill  of  discovery  or  any 
analogous  mode  of  proceeding  in  Courts  of  common  law,  the  old  mode 
of  obtaining  inspection  of  documents  in  the  hands  of  the  opposite 
party  must  be  adapted  to  it.  It  has  been  usual  for  the  Court,  in  the 
^exercise  of  their  equitable  jurisdiction,  to  grant  such  inspection :  rn^oAQ 
first,  as  a  substitute  for  oyer,  which  at  common  law  applied  to  *- 
some  instruments  only ;  by  usage,  the  power  of  inspection  was,  with 
certain  conditions,  extended  to  all ;  secondly,  upon  the  equitable  princi- 
ple that  a  cestui  que  trust  had  a  right  to  oblige  his  trustee  to  give 
inspection,  the  Courts  of  law  always  compelled  it,  where  they  could 
consider  the  opposite  party  as  holding  the  document  under  an  express 
or  implied  trust  for  the  applicant.  In  the  former  case,  an  affidavit, 
generally  speaking,  was  unnecessary.  In  the  latter,  it  was  required, 
unless  the  facts  were  admitted  in  the  statement  of  the  applicant's  attor- 
ney, a  course  usually  adopted  at  Chambers  to  save  expense.  The  old 
mode  of  obtaining  inspection  ought  to  be  adopted  under  the  new  Act 
of  Parliament,  with  such  alterations  as  the  nature  of  the  case  requires. 
Under  the  recent  Act  of  Parliament,  where  an  inspection  is  litigated 
an  affidavit  will  no  doubt  be  necessary  as  to  all  the  disputed  facts ;  and 
if  all  are  disputed,  the  affidavit  ought  to  state  a  sufficient  case  in  all 
respects  to  entitle  the  applicant  to  inspect,  such  as  would  have  been 
necessary  to  obtain  an  inspection  which  the  Court  had  before,  and  still 
has,  the  power  to  grant  at  common  law.  The  affidavit,  therefore,  ought 
not  only  to  show  that  an  action  or  other  proceeding  is  pending,  but  also 
to  state,  not  a  mere  suggestion,  but  circumstances  sufficient  to  satisfy 
the  Court  or  Judge,  that  there  are  in  the  possession  or  under  the  con- 
trol of  the  opposite  party  certain  documents,  and  that  those  relate  to 
such  action  or  other  legal  proceeding ;  a  prim&  facie  case,  calling  for  an 
answer,  must  at  least  be  stated  in  this  respect,  as  it  must  in  the  old 
proceeding,  to  obtain  inspection  of  documents  held  by  a  trustee. 
Further,  the  affidavit  must  show  that  the  applicant  would,  by  a  bill  for 
a  discovery  or  other  proceeding,  be  able  to  obtain  a  discovery  and  in- 
spection of  those  documents. 

Under  the  last  head,  we  must  follow  the  rules  established  in  Courts 

p2 


243  EXCHEQUER  OF  PLEAS.     H.T.1852. 


*24.41  ^^  ^q'^^y?  vithin  which  every  plaintiff  most  bring  ^himself,  in. 
-^  order  to  obtain  an  inspection  by  bill  of  discovery ;  and  therefore, 
if  the  facts  be  disputed,  the  affidavit  ought  to  state  all  that  a  plaintiff 
m  equity  must  state,  in  order  to  entitle  himself  to  a  discovery  and 
inspection. 

Whatever  difference  there  may  be  with  respect  to  some  points  in  the 
law  of  discovery,  for  instance,  as  to  the  mode  of  pleading  in  equity  to 
raise  the  objection  on  the  part  of  the  defendant,  the  general  principles 
laid  down  are  free  from  doubt,  and  are  fully  explained  in  the  able  treatises 
of  Sir  James  Wigram  and  Mr.  Hare,  and  in  the  little  work  published  ]>j 
Mr.  Charles  Pollock. 

The  right  of  a  plaintiff  in  equity  is  limited,  first,  to  a  discovery  con- 
fined to  the  questions  in  the  cause ;  secondly,  of  such  material  documents 
as  relate  to  the  proof  of  his,  the  plaintiff's,  case  on  the  trial ;  and  does 
not  extend  to  the  discovery  of  the  manner  in  which  the  defendant's 
case  is  to  be  established,  or  to  evidence  which  relates  exclusively  to  his 
case.  The  party  applying,  therefore,  who  is  in  the  same  situation  as  a 
plaintiff  in  equity,  must  show,  first,  what  is  the  nature  of  the  suit,  and 
of  the  question  to  be  tried  in  it ;  and  it  seems  also,  that  he  should  de- 
pose in  his  affidavit  to  his  having  just  ground  to  maintain  or  defend  it ; 
secondly,  the  affidavit  ought  to  state  with  sufficient  distinctness  the 
reason  of  the  application  and  the  nature  of  the  documents,  in  order 
that  it  may  appear  to  the  Court  or  Judge  that  the  documents  are  asked 
for  the  purpose  of  enabling  the  party  applying  to  support  his  case,  not 
to  find  a  flaw  in  the  case  of  the  opponent,  and  also  that  the  opponent 
may  admit  or  deny  the  possession  of  them.  To  this  affidavit  the  oppo- 
nent may  answer,  by  swearing  that  he  has  no  such  documents,  or  that 
they  relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient 
reason  privileged  from  producing  them ;  or  he  may  submit  to  show  parts, 
covering  the  remainder,  on  affidavit  that  the  part  concealed  does  not  in 
any  way  relate  to  the  plaintiff's  case.  The  same  course  would  be  pur- 
sued in  equity. 

MAtri  Although  the  recent  Act  of  Parliament  has  not  given  *the 
^  Courts  of  law  the  direct  power  of  compelling  a  discovery  of  docu- 
ments, and  in  that  respect  they  are  not  so  effective  as  Courts  of  equity, 
they  have  in  truth  nearly  as  great  power  given  by  the  section  in  question : 
for  it  will  rarely  happen,  where  docun^nts  material  to  the  issue  are 
really  in  the  hands  of  the  opposite  party,  that  there  will  not  be  sufficient 
circumstances  known  to  the  applicant  to  constitute  a  prim&  facie  case 
for  him,  and  to  justify  the  interference  of  the  Court  or  a  Judge,  if  no 
answer  is  given  to  them  by  affidavit.  The  new  measure  will,  therefore, 
in  practice  be  nearly  as  effective  as  if  the  power  of  compelling  a  d?»- 
covery  were  expressly  given  to  the  common  law  Courts. 

It  remains  to  apply  these  observations  to  the  affidavit  in  question. 
It  does  state  the  question  and  ground  of  defence ;  viz.  that  the  work 
was  never  done ;  that  if  done,  it  was  charged  at  too  high  a  rate ;  and 
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further,  that  it  was  done  on  the  credit  of  another,  not  the  defendant. 
The  defendant's  case  is,  therefore,  of  a  negative  character;  he  does  not 
seek  to  know  the  evidence  by  which  the  plaintiiDf  supports  his  case,  for 
the  journal  or  day-book  would  not  be  evidence  for  the  plaintiff.  The 
defendant  in  support  of  such  a  case  has  a  right  to  a  discovery,  on  the 
principle  of  the  case  of  Smith  v.  The  Duke  of  Beaufort,  1  Hare,  507, 
1  Ph.  209 ;  but  so  far  as  relates  to  the  discovery  of  the  journal  as 
evidence  in  support  of  the  defendant's  case,  that  the  credit  was  given 
to  another,  the  affidavit  is  defective,  as  it  does  not  deny  that  the  depo- 
nent was  authorized  to  bind  the  defendant  by  his  contract,  and  if  he 
was,  it  is  wholly  immaterial  whether  credit  was  given  to  him  in  the  plain- 
tiff's journal  or  day-book  or  not.  But  the  book  must  be  inspected,  to 
see  if  there  be  any  entry,  and  if  any,  what  price  is  therein  charged  as 
the  value  of  the  work. 

Rule  absolute. 


'^'Habt  and  Another  v.  Thb  Eastern  Union  Bailwat    r^^oifs 

CoMPANT.    Jan.  18.  ^ 

fhe  7  A  8  Yiet  e.  Ixxzr.  (19th  Jnly,  1844),  "for  DukiDg  %  railway  fh>oi  Colchester  to  Ipswich/' 
empowered  the  Company  to  borrow  money  on  mortgage.  Section  49  enacted,  <<  that  the  Com- 
pany may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the  principal  money  so 
borrowed,  with  the  interest  thereof,  and  in  such  ease  the  Company  shall  caase  such  period  to 
be  inserted  in  the  mortgage  deed  or  bond ;  and,  upon  the  expiration  of  saoh  period,  the  prin- 
cipal sam,  together  with  the  arrears  of  interest  thereon,  *  shall  be  paid'  to  the  party  entitled  to 
soch  mortgage  or  bond."  By  seot  60,  if  no  time  was  fixed  in  the  mortgage-deed  for  repay- 
ment, the  mortgagee  might,  at  the  expiration  of  twelve  months,  demand  payment  of  the 
principal  and  interest,  upon  giving  six  months'  previoos  notice ;  and  the  Company  might  at 
mil  times  pay  off  the  money  borrowed  npon  giving  the  like  notice.  By  sect.  51,  if  such  interest 
remained  unpaid  for  thirty  days  after  it  became  due,  and  demand  thereof  made  in  writing,  the 
mortgagee  might  either  sue  for  the  interest  so  in  arrear  by  action  of  debt,  or  require  the 
appointdkent  of  a  reeeiver.  By  sect  52,  if  such  principal  and  interest  were  not  paid  within 
six  months  after  the  same  became  payable  and  after  demand  thereof  in  writing,  the  mortgagee 
might  sue  for  the  same  in  any  Court  of  law  or  equity,  or,  if  his  debt  amounted  to  a  certain 
nm,  require  the  appointment  of  a  receiver.  The  8^9  Vict  o.  xciv.  (21  July,  1845),  after 
reciting  the  7  A  8  Viet.  c.  Ixxxv.,  incorporates  its  provisions,  and  by  sect  6  empowers  the 
Company  to  borrow  money  on  mortgage  as  by  the  recited  Act  authorised.  The  10  A  11  Vict 
e.  elxxiv.  (9  July,  1847)  repealed  the  7  ik  8  Viet  e.  Ixxxv. ;  but,  by  sect  43,  re-enacted  the 
51st  sect  of  the  repealed  Aet  as  to  the  reoovery  of  interest.  The  10  A  11  Vict  c.  ccxxr.  (23 
July,  1847),  after  reciting  the  7  A  8  Viet  e.  Ixxxv.,  8  A  9  Vict  o.  xciv.,  9  A  10  Vict  c.  xovii., 
inoorpoFates  their  provisions  then  in  force.  Sect  7  enables  the  Company  to  borrow  money, 
rabjeet  to  the  same  or  the  like  provisions  as  are  contained  in  the  secondly  recited  Act ;  and 
aeet  8  enacte  that  the  several  provisions  of  the  recited  Acts,  with  regard  to  the  borrowing  of 
moneys,  shall  apply  to  tlie  moneys  by  that  Aet  aathorixed  to  be  borrowed.  The  plaintiff  lent 
to  the  defendant  1000^  upon  the  security  of  a  debenture  in  the  form  given  in  a  schedule  to  the 
7  A  8  Viet  c.  Ixxxv.,  which  was  the  same  form  as  Schedule  C.  in  the  Companies  Clauses  Con- 
■olidation  Act  By  this  instrument  the  Company  assigned  to  the  plaintiffs  "  the  undertaking 
and  aU  tolls  and  sffms  of  money"  arising  by  virtue  of  the  10  A  11  Viet  c.  ccxxv.,  to  hold 
Vtttil  tbie  10002.,  with  interest  at  52.  per  cent,  was  satisfied :  ike  furindpal  •mm  to  he  r^xnd  on 
tie  Ui  Jammry,  1851.f 

Held : — First,  that,  regarding  the  instrument  without  reference  to  the  above  enactments,  the 
•tipnlatieB  fer  payment  of  the  princ^Ml  en  the  day  named  therein  imported  a  covenant  on  the 
part  of  the  Cempatqr  to  pay  en  thai  day,  for  the  breaeh  of  which  an  action  would  lie  against 
tbMij  and  tiMt  flnoh  tight  of  astion  was  not  taken  awaj  or  affected  by  the  special  Aoti^  or  b/ 
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the  Companies  Clansee  Consolidation  Aot,  since  the  (1st  sod  52d  seets.  of  the  7  A  B  Viot  a. 
IxxzT.  did  not  giro  the  right  of  action,  but  merely  recognised  it  as  already  existing,  and  pro- 
vided an  additional  remedy  by  the  appointment  of  a  receiver,  and  therefore  its  repeal  did  not 
affect  the  right,  which  was  also  recognised  by  the  63d  sect,  of  the  Companies  Claoses  Consoli- 
dation Act;  and  consequently,  a  plea,  that  the  Company  had  borrowed  other  sums  on  mort- 
gage, and  had  not  sufficient  funds  to  satisfy  the  mortgagees,  was  bad  on  demurrer. 
Secondly, — That  the  effect  of  the  instrument  was  to  pledge  the  tolls  and  property  of  the  Company 
as  proprietors,  but  not  their  stock  or  property  as  carriers,  or  the  soil  of  the  railway  itself;  and 
that  the  judgment  in  an  action  against  them  for  the  principal  money  would  be  satisfied  out  of 
their  general  property  belonging  to  them  as  carriers  or  otherwise. 

Dbbt. — The  declaration  stated,  <<that,  after  the  passing  of  four 
several  Acts  of  Parliament,  to  wit,  The  Eastern  Union  Railway  Act, 
1844;  The  Eastern  Union  Railway  Amendment  Act,  1845;  The 
Eastern  Union  (Ardleigh  and  Colchester)  Railway  Act,  1846 ;  and  a 
certain  Act  of  Parliament  made  and  passed,  &c.  (10  &  11  Vict.  c.  clxxiv.), 

*9171  *^^^^^^^^d  ^^  A^  -^^^  ^^  amalgamate  the  Eastern  Union,  and  Ips- 
^  wich  and  Bury  St.  Edmund's  Railway  Companies,"  and  after  the 
making  of  the  deed  of  mortgage  hereinafter  mentioned,  to  wit,  on,  &c., 
it  was  proved  to  the  satisfaction  of  the  Commissioners  of  Railways  for 
the  time  being  (whose  names  being  wholly  unknown  to  the  plaintiffs, 
the  plaintiffs  are  unable  to  state  or  mention  the  same),  and  duly  certified 
by  them  under  their  seals,  and  they  did  thereupon  then  grant  their  cer- 
tificate as  such  Commissioners,  pursuant .  to  the  last-mentioned  Act  of 
Parliament,  that  one-half  of  the  whole  amount  of  the  capital,  exclusive 
of  loans,  by  the  several  Acts  of  Parliament  relating  to  the  Company, 
namely,  <<The  Eastern  Union  Railway  Company,''  mentioned  and  re- 
ferred to  in  the  first-mentioned  Act  of  Parliament,  authorized  to  be 
raised,  and  also  one-half  of  the  capital  authorized  to  be  raised  by  the 
several  Acts  of  Parliament  relating  to  the  Ipswich  and  Bury  St.  Ed- 
mund's Railway  Company,  mentioned  and  referred  to  in  the  said  Act 
fourthly  above  mentioned,  had  been  actually  paid  up,  and  expended  for 
the  purposes  authorized  by  the  several  Acts  of  Parliament  relating  to 
the  said  two  last-mentioned  Companies  respectively ;  and  that  thereupon, 
and  by  virtue  and  force  of  the  Act  of  Parliament  fourthly  above  men- 
tioned, the  defendants  then  became  and  were  incorporated  by  and  under 
the  said  name  of  <«  The  Eastern  Union  Railway  Company,"  and  are  the 
same  Company  as  is  mentioned  in  the  Act  fourthly  above  mentioned, 
and  is  thereby  intended  to  be  incorporated  by  and  under  the  name  of 
the  Eastern  Union  Railway  Company.  That,  after  the  passing  of  the 
said  several  Acts  of  Parliament,  and  of  the  «  Eastern  Union  and  Har- 
wich Railway  and  Pier  Act,  1847,"  and  before  the  granting  of  the  said 
certificate  by  the  Commissioners  of  Railways,  to  wit,  on  the  15th  of 
December,  1847,  the  Eastern  Union  Railway  Company,  in  pursuance  of 
the  provisions  of  the  said  last-mentioned  Act,  and  also  of  an  order  of  a 
*9J.fiT  8®^®''*^  meeting  of  the  last-mentioned  Company  (duly  *held,  to 
■^  wit,  on,  &c.),  them  in  that  behalf  empowering,  by  a  certain  deed, 
of  mortgage,  duly  stamped,  and  under  and  sealed  with  their  common 
seal  (profert),  in  consideration  of  the  sum  of  10002.  (in  the  said  deed 
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truly  stated  to  be  the  consideration  for  the  same),  by  the  said  Company 
then  borrowed  and  taken  up  at  interest  of  and  from  the  plaintiffs,  and 
by  the  plaintiffi  then  paid  to  the  Company,  did  assign  unto  the  plaintiffs, 
their  executors,  &c,,  the  undertaking  in  the  said  last-mentioned  Act  men- 
tioned and  referred  to,  and  all  the  tolls  and  sums  of  money  arising  by 
virtue  of  that  Act,  and  all  the  estate,  right,  title,  and  interest  of  the 
Company  in  the  same,  to  hold  unto  the  plaintiffs,  their  executors,  &c., 
until  the  said  sum  of  10001.,  with  interest  for  the  same  at  the  rate  of  52. 
per  cent,  per  annum,  should  be  satisfied ;  and  in  and  by  the  said  deed  it 
was  stipulated  and  declared  by  the  said  Company,  that  the  principal  sum 
of  lOOOZ.  should  be  repaid  on  the  1st  of  January,  A.  B.  1851,  being  the 
period  fixed  by  the  Company  for  the  repayment  thereof,  which  period 
elapsed  after  the  granting  of  the  said  certificate,  and  before  the  demand 
hereinafter  mentioned,  and  before  the  commencement  of  this  suit. — 
Averments,  that  before  the  making  of  the  said  order  of  the  said  general 
meeting,  and  the  borrowing  of  the  money  of  and  from  the  plaintiffs  as 
aforesaid,  all  the  moneys  by  the  Acts  of  Parliament  and  every  of  them, 
first,  secondly,  and  thirdly  aboye  mentioned,  authorized  to  be  raised  by 
shares,  had  been  subscribed  for,  and  that  one-half  thereof  had  been 
paid  up ;  and  that  the  sum  so  borrowed  of  the  plaintiffs  did  not,  at  the 
time  of  the  borrowing  thereof,  and  at  the  date  of  the  mortgage,  together 
with  other  sums  then  borrowed  under  the  authority  of  the  said  three 
last-mentioned  Acts  of  Parliament,  exceed  .the  sum  of  66,6662.  in  addi- 
tion to  the  sums  which,  by  the  said  three  last-mentioned  Acts,  and 
every  of  them,  the  Eastern  Union  Railway  Company  was  authorized 
and  empowered  to  borrow ;  and  that,  from  the  time  of  the  making  of 
the  said  deed  continually  hitherto,  *the  plaintiffs  have  remained  r^i^o^q 
and  continued  to  be  and  still  are  the  holders  of  and  entitled  to  ^ 
the  said  deed  of  mortgage ;  and  that  the  said  principal  sum  of  lOOOZ. 
was  not,  nor  was  any  part  thereof,  paid  to  the  plaintiffs  on  the  1st  of 
January,  A.  B.  1851,  so  fixed  in  and  by  the  said  deed  for  the  payment 
thereof;  but  that  the  said  principal  sum  hath  hitherto  remained  and 
still  is  wholly  due  and  unpaid ;  and  that,  after  the  expiration  of  the 
said  period  so  fixed  for  the  repayment  of  the  said  sum  of  10002.,  and 
after  the  granting  of  the  said  certificate  of  the  Commissioners  of  Rail- 
ways, and  before  the  commencement  of  this  suit,  to  wit,  on  the  18th 
June,  A.  B.  1851,  in  pursuance  of  the  statutes  in  that  behalf,  payment 
of  the  said  sum  of  10002.  was  demanded  by  the  plaintiffs  of  and  from 
the  defendants,  to  wit,  at  their  principal  office  or  place  of  business,  to 
wit,  at  Ipswich ;  and  thereby  and  thereupon,  and  by  force  of  the  sta- 
tutes, &c.,  it  then  became  and  was  the  duty  of  the  defendants  to  pay 
and  they  became  liable  to  pay  to  the  plaintiffs  the  said  sum  of  10002. ; 
and  by  reason  of  the  premises,  and  of  the  non-payment  of  the  said 
sum,  and  by  force  of  the  statutes,  actio  accrevit,  Ac. — ^Breach,  non* 
payment. 

The  plea  set  out  the  mortgage-deed  on  oyer,  as  follows : — 

VOL,  vn.— 28 
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<(  Eastern  Union  Railway  Company. 
«  Debenture  Bond. 


>» 


«  Mortgage  Namber,  One  1  f  «  One  thousand 

hundred  and  twelve.       I  1       "  Pounds. 


«  By  virtue  of  an  Act  passed  on  the  22d  day  of  July,  1847,  intituled 

<  The  Eastern  Union  and  Harwich  Railway  and  Pier  Act :'  We  the 

<  Eastern  Union  Railway  Company,'  in  consideration  of  the  sum  of  lOOOZ. 
paid  to  us  by  John  Hart,  of,  &c.,  and  Charles  Bree,  of,  &c.,  do  assign 
unto  the  said  J.  Hart  and  C.  Bree,  their  executors,  &c.,  the  said  under- 
taking, and  all  the  tolls  and  sums  of  money  arising  by  virtue  of  the 

*9^m  ®*^^  '*"^*'  ^^^  *^  ^^^  estate,  right,  *title,  and  interest  of  the 
-'  Company  in  the  same :  To  hold  unto  the  said  J.  Hart  and  C. 
Bree,  their  executors,  Ac,  until  the  said  sum  of  lOOOZ.,  together  with 
interest  for  the  same  at  the  rate  of  51.  for  every  1001.  by  the  year,  be 
satisfied.  The  principal  sum  to  be  repaid  on  the  Ist  day  of  January, 
1851.  Given  under  our  common  seal,  &c."  The  plea  then  stated,  that 
after  the  passing  of  <<  The  Eastern  Union  and  Harwich  Railway  and 
Pier  Act,  1847,"  and  after  the  moneys  had  been  so  subscribed  for  and 
half  paid  up,  as  in  the  declaration  mentioned,  and  before  the  1st 
January,  1851,  The  Eastern  Union  Railway  Company,  under  that  Act 
and  the  powers  therein  contained,  and  in  pursuance  of  an  order  of  a 
general  meeting  of  the  Company,  borrowed  on  mortgage  from  other  per- 
sons divers  sums  of  money,  parcels  of  the  66,666Z.  in  the  Act  authorized 
to  be  borrowed,  and  amounting  in  the  whole  to  50,000/.,  and  executed 
to  those  persons  mortgages  of  the  same  tolls  and  sums  of  money  as  are 
mentioned  in  the  above  deed-poll  to  be  mortgaged  thereby,  which  mort- 
gages were  in  the  form  given  in  Schedule  C.  annexed  to  <(  The  Compa- 
nies Clauses  Consolidation  Act,  1845."  That  the  lOOOZ.  in  the  decla- 
ration mentioned  was  another  part  of  the  sum  of  66,6662.,  and  that  the 
several  mortgages  are  still  in  force  and  unsatisfied,  and  the  moneys,  for 
securing  payment  whereof  the  same  were  executed,  are  still  unpaid  and 
due.  That,  from  the  81st  December,  1850,  continually  until  and  at  the 
commencement  of  the  suit,  the  funds  and  moneys  applicable  for  the  pay- 
ment of,  or  wherewith  the  defendants  might  pay,  the  mortgage  debts, 
were  insufiicient  for  the  then  immediate  payment  thereof  in  full ;  and 
that,  for  the  purpose  of  securing  to  the  several  mortgagees  their  re- 
spective proportions  of  the  mortgaged  tolls,  it  was  necessary  that  a 
receiver  should  be  appointed,  who  might  receive  and  divide  the  same 
rateably  among  the  mortgagees,  or  that  some  other  course,  not  being 
an  action  at  law,  should  be  adopted,  whereby  the  mortgaged  tolls  might 
*9';n  ^^  divided  *rateably  among  the  mortgagees,  of  which  the  plain- 
^  tifis  had  notice.  That  this  action  was  brought  for  the  purpose 
of  compelling  the  defendants  to  pay  to  the  plaintiffs  more  than  the  just^ 
proportion  of  the  plaintiffs'  mortgaged  tollfi,  to  the  damage  and  preju- 
dice of  the  other  mortgagees — Verification. 
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Demurrer,  and  joinder  therein. 

Melliah  {O^MaUey  with  him)  argned  in  support  of  the  demurrer  in 
last  Michaelmas  Vacation  (Dec.  2  and  3). — The  real  question  is,  whether 
an  action  <xt  lata  lies  against  the  Eastern  Union  Railway  Company,  at 
the  suit  of  a  mortgagee  who  has  advanced  money  to  the  Company  on 
the  security  of  a  debenture  in  the  form  prescribed  by  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  Assuming  that  an  action 
Ues,  then,  if  the  money  be  not  paid  when  demanded,  according  to  the 
true  construction  of  this  instrument,  it  becomes  the  subject  of  an  action, 
and  the  plea  must  necessarily  be  bad ;  for  it  is  consistent  with  every 
allegation  in  it,  that  after  the  mortgage  was  due  the  Company  had 
money  to  pay  it.  [BramweU,  for  the  defendants,  admitted  that  the 
plea  could  not  be  supported.]  The  question  will  then  turn  partly  on 
the  form  of  the  debenture,  and  partly  on  the  Act  itself.  The  declara- 
tion, being  in  debtj  is  capable  of  being  supported,  if  there  is  either  a 
covenant  in  the  debenture  to  pay,  or  a  provision  in  the  statute,  that  if 
the  money  be  not  paid  when  demanded,  the  mortgagee  may  sue  for  it. 
Now  the  words  of  the  debenture,  <<  the  principal  sum  to  be  paid  on  the 
Ist  day  of  Jan.,  1851,"  are  sufficient  to  create  a  covenant  to  pay  on 
that  day,  unless  controlled  by  the  language  of  the  statute  8  &  9  Vict, 
c.  16.  The  clauses  which  relate  to  the  borrowing  of  money  are  from 
the  38th  to  the  55th  inclusive.(a)  The  '^'SSth  enables  the  Com-  r^co^o 
pany  to  borrow  money  on  mortgage  or  bond,  if  authorized  by  ^ 

(a)  The  foUowing  are  the  material  sections  of  the  Companies  Glauses  Consolidation  Act  (8  A  9 
Viet  c  10),  referred  to  in  the  eonrse  of  the  argument : — 

Sect  38.  "  If  the  Company  he  authoriied  hy  the  special  Act  to  horrow  money  on  mortgage  or 
bond,  it  shaU  be  lawful  for  ^em,  subject  to  the  resbriotions  contained  in  the  special  Aot^  to  bor- 
row on  mortgage  or  bond  such  sums  of  money  as  shaU  from  time  to  timei  by  an  order  of  a 
general  meeting  of  the  Company,  be  authorised  to  be  borrowed,  not  exceeding  in  the  whole  the 
iom  prescribed  by  the  special  Act,  and  for  securing  the  repayment  of  the  money  so  borrowed, 
with  interest,  to  mortgage  the  undertaking,  and  the  fhtnre  calls  on  the  shareholders,  or  to  give 
bonds  in  manner  hereinafter  mentioned." 

Sect  42.  <'  The  respectiTe  mortgagees  shall  be  entitled  one  with  another  to  their  respective 
proportions  of  the  toUs,  sums,  and  premises  comprised  in  such  mortgages,  and  of  the  future 
calls  payable  by  ihe  shareholders,  if  comprised  therein,  according  to  the  respective  sums  in 
such  mortgages  mentioned  to  be  advanced  by  such  mortgagees  respectively,  and  to  be  repaid 
the  sums  so  advanced,  with  interest,  without  any  preference  one  above  another  by  reason  of 
priority  of  the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  the  same  was  authorized." 

Sect  44.  "  The  respective  obligees  in  such  bonds  shall,  proportionally  according  to  the  amount 
of  the  moneys  secured  thereby,  be  entitled  to  be  paid,  out  of  the  tolls  or  other  property  or  effects 
of  the  Company,  the  respective  sums  in  suoh  bonds  mentioned  and  thereby  intencled  to  be 
seenred,  wi^out  any  preferenee  one  above  another  by  reason  of  priority  of  date  of  any  suoh 
head,  or  of  the  meeting  at  which  the  same  was  authorised,  or  otherwise  howsoever." 

Sect  60.  **  The  Company  may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the 
principal  money  so  borrowed,  with  the  interest  thereof,  and  in  suoh  case  the  Company  shall 
eanse  such  period  to  be  inserted  in  the  mortgage  deed  or  bond ;  and  upon  the  expiration  of  suoh 
period  the  principal  sum,  together  with  the  anrears  of  interest  thereon,  shall,  on  demand,  be 
paid  to  the  party  entitled  to  suoh  mortgage  or  bond ;  and  if  no  other  place  of  payment  be 
inserted  in  such  mortgage  deed  or  bond,  such  principal  and  interest  shall  be  payable  at  the  prii)- 
e^  oAoe  or  plaoe  of  busiaees  of  the  Company." 

Sect  hi.  "  If  no  time  be  fixed  in  the  mortgage  deed  or  bond  for  the  repayment  of  the  money 
80  borrowed,  the  party  entitled  to  the  mortgage  or  bond  may,  at  the  expiration  or  at  any  time 
after  the  expiration  of  twelve  months  from  the  date  of  such  mortgage  or  bond,  demand  payment 
9f  the  principal  money  thereby  seoued,  with  all  axrean  of  interest^  upon  giving  six  montha 
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^oeq-i  the  special  Act;  "  and,  for  *8ecurmg  the  repayment  of  the  money 
^  BO  borrowed,  with  interest,  to  mortgage  the  undertaking  and  the 

preyions  notice  for  that  purpose ;  and  in  the  like  ease  the  Company  may  at  any  time  pay  off  the 
money  borrowed,  on  giving  the  like  notice ;  and  erery  snch  notice  shall  be  in  writing  or  print,  or 
both,  and  if  giren  by  a  mortgagee  or  bond  creditor  shall  be  delivered  to  the  seeretwry  or  left  ai 
the  principal  office  of  the  Company,  and  if  given  by  the  Company  shall  be  given  either  per- 
sonally to  such  mortgagee  or  bond  creditor  or  left  at  his  residence,  or  if  snch  mortgagee  or  bond 
creditor  be  unknown  to  the  directors,  or  cannot  be  found  after  diligent  inquiry,  such  notice  shall 
be  given  by  advertisement  in  the  London  or  Dublin  Gasette,  according  as  the  principal  office  of 
the  Company  shall  be  in  England  or  Ireland,  and  in  some  newspaper  as  after  mentioned." 

Seel.  52.  **  If  the  Company  shall  have  given  notice  of  their  intention  to  pay  off  any  such 
mortgage  or  bond  at  a  time  when  the  same  may  lawfully  be  paid  off  by  them,  then  at  the  expira- 
tion of  snch  notice  all  ftirther  interest  shall  cease  to  be  payable  on  such  mortgage  or  bond,  un- 
less, on  demand  of  payment  made  pursuant  to  such  notice,  or  at  any  time  thereafter,  the  Company 
shall  fail  to  pay  the  principal  and  interest  due  at  the  expiration  of  such  notice  on  snch  mortgage 
or  bond." 

Sect.  53.  "  Where  by  the  special  Act  the  mortgagees  of  the  Company  shall  be  empowered  to 
emforoe  the  payment  of  the  arrears  of  interest,  or  the  arrears  of  principal  and  interest^  due  on 
such  mortgages,  by  the  appointment  of  a  receiver,  then,  if  within  thirty  days  after  the  intereel 
accruing  upon  any  such  mortgage  has  become  payable,  and,  after  demand  thereof  in  writings 
the  same  be  not  paid,  the  mortgagee  may,  without  pre^judice  to  his  right  to  sue  for  the  interest 
so  in  arrear  in  any  of  the  superior  Courts  of  law  or  equity,  require  the  appointment  of  a  reeeivery 
by  an  application  to  be  made  as  hereinafter  provided ;  and  if  within  six  months  after  the  prin- 
cipal money  owing  upon  any  such  mortgage  has  become  payable,  and  after  demand  thereof  In 
writing,  the  same  be  not  paid,  the  mortgagee,  without  prejudice  to  his  right  to  sue  for  snch  prin- 
cipal money,  together  with  all  arrears  of  interest  in  any  of  the  superior  Courts  of  law  or  equity, 
may,  if  his  debt  amount  to  the  prescribed  sum,  alone,  or  if  his  debt  does  not  amount  to  the  pre- 
scribed sum  he  may,  in  conjuncUon  with  other  mortgagees  whose  debts,  being  so  in  airear,  after 
demand  as  aforesaid,  shall,  together  with  hii^  amount  to  the  prescribed  sum,  require  the  appoint- 
ment of  a  receiver,  by  an  application  to  be  made  as  hereinafter  provided." 

Schedule  (C.) 
Form  of  Mortgage  Deed, 

"The Company." 

"  Mortgage,  Number ,  £ 

<'  By  virtue  of  \\ere  name  the  $peei€d  Ad],  we, '  The Company,'  in  consideration  of  the 

sum  of pounds  paid  to  us  by  A.  B.  of ,  do  assign  unto  the  said  A.  B.,  his  executors, 

administrators,  and  assigns,  the  said  undertaking  [and  {in  oaee  tueh  loan  ehall  he  in  antxcipcOian 
of  the  capital  authorized  to  be  raieed)  all  ftiture  calls  on  shareholders],  and  all  the  tolls  and  sums 
of  money  arising  by  virtue  of  the  said  Acty  and  all  the  estate,  right,  title,  and  interest  of  the 
Company  in  the  same ;  to  hold  unto  the  said  A.  B.,  his  executors,  administrators,  and  assigns, 

until  the  said  sum  of pounds,  together  with  interest  for  the  same  at  the  rate  of for 

every  100^  by  the  yea^  be  satisfied  [the  principal  sum  to  be  repaid  at  the  end  of years 

from  the  date  hereof  (in  eaee  any  period  be  agreed  upon /or  that  purpoee)],  [at or  ang  place 

of  payment  other  t?uxn  the  principal  office  of  the  Company,]  Given  under  our  common  seal,  Uiif 
day  of ,  in  the  year  of  our  Lord ." 

Schedule  (D.) 
Form  of  Bond, 

«  The Company." 

«  Bond,  Number ^.  £ 

«  By  virtue  of  [here  name  the  epecial  Act],  we,  *  The Company,'  in  condderaUon  of  tho 

sum  of pounds  to  us  in  hand  paid  by  A.  B.  of >  do  bind  ourselves  and  our  suooesson 

unto  the  said  A.  B.,  his  executors,  administrators,  and  assigns,  in  the  penal  sum  of poonda. 

«  The  condition  of  the  above  obligation  is  such;  that  if  the  said  Company  shall  pay  to  the  said 

A.  B.,  his  executors,  administrators,  or  assigns  [at in  eaee  ang  oihvr  plaee  of  payment  thorn 

Ihe  principal  office  of  the  Company  be  intended],  on  the  • day  of ,  which  wHl  be  in  the  year 

IS-^,  the  principal  sum  of pounds,  together  with  interest  for  the  same  at  the  rate  of -« 

pounds  per  centum  per  annum,  payable  half-yearly  on  the day  of ,  and day  of 

>  then  the  above-written  obligation  is  to  beeome  void,  otherwise  to  remain  in  ftiU  foroc 

Given  under  our  common  seali  thii  — —  day  of » 18 — b" 
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future  calls  on  the  *Bhareholders,  or  to  give  bonds  in  manner  n^jcoc^ 
thereinafter  mentioned,"  The  42d  section  defines  the  rights  of  '- 
mortgagees,  who  are  to  be  entitled  to  their  respective  proportions  of  the 
tolls,  &c.,  and  to  be  repaid  without  priority.  The  44th  section  contains 
a  similar  provision  with  respect  to  obligees.  It  will  be  argued  that  the 
42d  section  prevents  the  bringing  of  any  action  on  a  mortgage  deben 
ture ;  but  the  same  argument  would  apply  to  obligees  under  the  44th 
section,  although  there  are  authorities  to  show  that  *an  action  r^orc 
may  be  maintained  on  those  bonds.  The  48th  section  provides  *- 
for  the  payment  of  interest.  By  the  60th  section,  the  Company  may 
fix  a  period  for  repayment  of  the  money  borrowed,  with  interest,  at 
the  expiration  of  which  period  the  principal  and  interest  shall  be  paid 
on  demand.  That  necessarily  imports  a  right  of  action.  The  53d  sec- 
tion empowers  mortgagees  to  enforce  payment  of  the  principal  and  inte- 
rest due,  by  requiring  the  appointment  of  a  receiver,  without  prejudice, 
however,  to  their  right  to  sue.  That  clearly  recognises  the  power  to 
bring  an  action  under  the  50th  section.  [Alderson,  B. — How  is  that 
reconcileable  with  an  equitable  division  among  all  the  mortgagees  ?] 
The  mortgage  does  not  override  the- whole  effects  of  the  Company,  but 
only  includes  the  tolls  and  profits  of  the  undertaking ;  so  that,  if  a 
receiver  be  appointed,  it  is  those  which  he  is  to  apportion  among  the 
mortgagees.  Russell  t;.  The  East  Anglian  Railway  Company,  3  Mac. 
&  G.  125,  is  an  express  authority  that  mortgagees  and  bond  creditors 
of  a  Railway  Company  have  no  specific  lien  on  the  estate  and  effects  of 
the  Company.  Again,  in  Doe  d.  Myatt  v.  The  St.  Helen's  Railway 
Company,  2  Q.  B.  364,*  it  was  held,  that  a  mortgage  by  a  Railway 
Company  of  <(  the  undertaking  and  all  and  singular  the  rates,  tolls,  and 
other  sums  arising,"  &c.,  did  not  pass  a  title  to  the  land,  so  as  to  enable 
the  mortgagee  to  bring  ejectment.  Since,  therefore,  the  mortgage  does 
not  operate  as  a  transfer  either  of  the  land  or  of  the  goods  and  chattels 
of  the  Company,  what  ground  is  there  for  supposing  that  the  legislature 
intended  to  deprive  mortgagees  of  the  ordinary  power  of  enforcing  their 
claims  by  action  ?  Unless  they  possess  that  right,  what  is  the  meaning 
of  the  words  «  shall  be  paid  on  demand"  in  the  50th  section  ?  It  could 
never  have  been  intended  that  all  the  mortgagees  should  make  a  simul- 
taneous demand ;  but  the  meaning  must  be  that  any  one  mortgagee, 
who  makes  a  demand  and  meets  with  a  refusal,  shall  have  a  right  to 
bring  an  action. 

*BramweU  (Oat/let/  with  him)  for  the  defendants. — The  legis-  r*orf» 
lature  never  intended  that  any  one  mortgagee  or  bond  creditor  *- 
should  enforce  his  claim  in  opposition  to  the  whole  body  of  creditors 
and  shareholders,  and,  by  bringing  an  action,  prevent  the  Company  from 
carrying  on  their  undertaking.  The  Act  authorizes  the  borrowing  of 
money,  and  prescribes  the  mode  in  which  that  is  to  be  effected ;  and  if 
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it  were  meant  that  a  right  of  action  should  exist,  the  power  to  sue 
would  have  been  conferred  in  express  terms.  The  language  of  the 
instrument  itself  does  not  empower  the  mortgagee  to  maintain  any 
action  upon  it ;  his  rights  and  remedies  depend  upon  the  statute,  and 
its  silence  on  the  subject  affords  a  strong  argument  that  no  action  will 
lie.  Pontet  v.  The  Basingstoke  Canal  Company,  3  Bing.  N.  C.  483/ 
is  an  authority  in  point.  In  that  ease  there  was  a  grant  of  the  under- 
taking, and  the  interest  was  to  be  paid  half-yearly ;  and  notwithstanding, 
it  was  held  that  an  action  of  covenant  could  not  be  maintained.  By 
section  50,  the  Company  may,  if  they  think  proper ^  fix  a  period  for  re- 
payment of  principal  and  interest ;  and  the  51st  section  provides  for 
repayment  when  no  period  is  fixed.  The  form  of  mortgage  deed  in  the 
schedule  of  the  Act  is  the  same  in  both  cases,  except  that  in  the  former 
the  time  for  repayment  is  to  be  inserted.  It  is  manifest  that,  if  no 
time  for  repayment  be  fixed,  the  deed  operates  simply  as  an  assignment 
of  the  tolls  and  profits  of  the  undertaking ;  then  how  can  the  mere 
circumstance  of  the  Company  having  exercised  their  option  in  fixing  a 
time  for  repayment  create  a  covenant  on  their  part  ?  The  statement 
of  the  period  at  which  the  money  is  4o  be  repaid  is  only  a  memorandum 
that  a  time  for  repayment  has  been  fixed.  The  legislature  could  never 
have  intended  that  the  instrument  should  amount  to  a  covenant,  when 
the  Company  did  that  which  they  were  not  bound  to  do,  namely,  fix  a 
^2^)71  ^^^^  ''Repayment ;  and  that  there  should  be  no  covenant  when 
-*  no  period  was  fixed.  In  each  case  the  deed  has  the  same  effect, 
and  operates  as  a  mere  assignment  until  the  debt  is  paid.  The  50th 
section  of  the  Companies  Clauses  Consolidation  Act  gives  no  right  of 
action  to  mortgagees ;  it  applies  only  to  cases  in  which  the  directors 
enter  into  an  express  covenant  to  pay,  not  to  the  particular  instrument 
mentioned  in  that  Act.  The  statute  embodies  a  code  of  laws  regulating 
the  transactions  of  companies,  not  only  with  the  public,  but  inter  %e. 
It  imperatively  requires  that  at  the  expiration  of  the  period  fixed  the 
money  shall,  on  demand,  be  paid ;  but  it  could  scarcely  be  contended 
that  a  disobedience  of  that  order  would  subject  the  directors  to  an  indict- 
ment. Neither  can  the  payment  be  enforced  by  action,  for  the  remedy 
is  specifically  pointed  out  by  the  53d  section.  The  words  in  that  section, 
«  without  prejudice  to  his  right  to  sue,  &c.,  in  any  of  the  superior  Courts 
of  law  or  equity,"  do  not  admit  a  right  of  action;  for  a  bond  creditor, 
to  whom  they  would  equally  apply,  cannot  sue  for  his  debt  in  a  Court 
of  ecjuity.  Those  words  were  probably  inserted  ex  majori  cautel^,  to 
prevent  the  creditor  from  being  deprived  of  any  right  which  he  might 
possibly  have.  [Alderson,  B. — It  is  similar  to  the  words  "  without 
prejudice  to  the  rights  of  the  Crown  or  other  persons,**  in  a  private  Act 
of  Parliament,  which  only  mean  "  if  they  have  any  rights,"  otherwise 
the  Act  would  give  them  rights  which  they  did  not  possess.]  But  the 
42d  section  is  conclusive  to  show  that  no  action  is  maintainable,  for  it 
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proyides  that  <<  the  respective  mortgagees  shall  be  entitled  one  with 
another  to  their  respective  proportions  of  the  tolls,  sums,  and  premises 
comprised  in  sach  mortgages."  By  the  43d  section,  the  lien  created  by 
the  42d  is  not  to  extend  to  future  calls.  The  44th  section,  which  defines 
the  rights  of  obligees,  enacts,  that  they  shall  be  entitled  to  be  paid  out 
of  the  tolls,  &c.  There  is  no  reason  for  this  difference  in  the  language 
of  the  44th  and  42d  sections,  unless  it  be  *that  a  mortgagee  is  to  r^eoco 
have  a  share  in  the  things  mortgaged,  and  not  a  right  of  action,  ^ 
'while  the  bondholder  is  entitled  to  actual  payment.  That  view  is  sup- 
ported by  reference  to  the  forms  of  a  mortgage  deed  and  bond,  as  given 
in  the  schedule,  the  latter  of  which  raises  a  legal  obligation  to  pay,  but 
the  former  contains  no  stipulation  amounting  to  a  covenant.  The  Act 
itself,  then,  not  only  gives  no  remedy  by  action,  but  is  wholly  inconsist- 
ent with  it,  and  in  addition  contains  a  clause  which  precludes  any  pre- 
sumption that  an  action  will  lie.  If  a  mortgagee  were  allowed  to  sue, 
he  might  issue  an  elegit,  and  so  obtain  that  preference  which  the  legis- 
lature has  expressly  forbidden.  These  Companies  are  not  compelled  to 
carry,  but  are  incorporated  for  the  purpose  of  forming  a  railway  to  be 
used  by  others ;  and  it  is  the  profit  of  that  undertaking  which  was 
intended  to  be  pledged,  not  the  profits  of  their  trade.  Russell  v.  The 
East  Anglian  Railway  Company,  8  Mac.  &  G.  125,  does  not  affect  the 
present  question ;  for  it  is  conceded,  that  a  judgment  creditor  may  issue 
execution  against  the  effects  of  the  Company,  though  specifically  mort- 
gaged. It  may  be  that  in  some  Acts  there  is  no  provision  for  the 
appointment  of  a  receiver,  in  which  case  the  legislature  may  have  con- 
templated an  express  covenant.  Doe  d.  Myatt  v.  The  St.  Helen's  Rail- 
way Company  is  no  authority  that  an  action  of  covenant  is  maintainable. 
[Martin,  B.,  referred  to  Price  v.  The  Great  Western  Railway  Company, 
16M.  &W.  244.] 

Further,  the  special  Acts  show  that  mortgagees  have  no  remedy  by 
action.  The  7  &  8  Vict.  c.  Ixxxv.  s.  61,(a)  (19th  *July,  1844),  259 
provided  a  remedy  for  the  recovery  of  arrears  of  interest,  by  *- 


»» 


(a)7  A  B  Viet  o.  Izxzr.  "An  Aot  for  making  a  Railway  from  Colchester  to  Ipswich.' 
The  following  seoUons  were  referred  to  in  the  course  of  the  argument : — 
Seet  37.  "  That,  after  the  whole  of  the  said  sum  of  200,000/.  shall  have  heen  snbscrihed  for, 
and  one-half  thereof  actually  paid  up,  it  shall  be  lawful  for  the  Company  to  borrow  on  mortgage 
or  bond  such  sums  of  money  as  shall  from  time  to  time  be  authorized  to  be  borrowed  by  an  order 
of  a  general  meeting  of  the  Company,  not  exceeding  in  the  whole  the  sum  of  66,666/.,  and  for 
securing  the  repayment  of  the  money  so  borrowed,  with  interest,  to  mortgage  the  railway  and 
the  ftitnre  caUs  on  the  shareholders  of  the  Company,  or  to  give  bonds,  in  manner  hereinafter 
mentioned." 

Sectk  49.  "  That  the  Company  may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the 
principal  money  so  borrowed,  with  the  interest  thereof,  and  in  such  case  the  Company  shall 
eause  such  period  to  be  inserted  in  the  mortgage  deed  or  bond;  and  upon  the  expiration  of  such 
period,  the  principal  sum,  together  with  the  arrears  of  interest  thereon,  shall  be  paid  to  the  party 
entitled  to  such  mortgage  or  bond." 

Sect  50.  "That  if  no  time  be  fixed  in  the  mortgage  deed  or  bond  for  the  repayment  of  the 
money  so  borrowed,  the  party  entitled  to  the  mortgage  or  bond  may,  at  the  expiration  or  at  any 
time  after  the  expiration  of  twelve  months  from  the  date  of  such  mortgage  or  bond,  demand 
payment  of  the  principal  money  thereby  secured,  with  all  arrears  of  interest,  upon  giving  six 
monthi*  previoiu  notice  for  that  purpose,  and  the  Company  may  at  all  times  pay  oflf  the  money 
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*<!>fi01  ®^*^*'^'^8  *^**j  ^^  '^^  arrear  for  thirty  days  *after  demand  ia 
-^  writing,  the  mortgagee  or  bond  creditor  might  sue  for  the  same 
by  action  of  debt.  The  52d  section  gave  the  like  remedy  by  action,  ia 
case  of  the  non-payment  of  the  principal  money  within  six  months  after 
it  became  due,  and  after  demand  in  writing ;  or  the  mortgagee  or  bond 
creditor  might  require  the  appointment  of  a  receiver.  That  statute, 
however,  was  repealed  by  the  10  &  11  Vict.  c.  clxxiv.(a)  s.  2  (9th  July, 
1847).  This  mortgage  was  given  under  the  10  k  11  Vict.  c.  ccxxv.,(ft)  (22d 

borrowed,  or  any  part  thereof,  on  giving  the  like  notice ;  and  such  notice,  if  given  by  a  mort- 
gagee or  bond  creditor,  shall  be  by  writing  delivered  to  the  secretary,  and  if  given  by  the  Com- 
pany shall  bo  by  writing  given  either  personally  to  such  mortgagee  or  bond  creditor,  or  left  at 
his  residence,  or  if  such  mortgagee  or  bond  creditor  be  unknown  or  cannot  be  found,  such  noUce 
shall  be  given  by  advertisement  in  the  London  Gazette,  and  in  some  newspaper  as  after  men- 
tioned ;  and  at  the  expiration  of  the  said  notice,  when  given  by  the  Company,  interest  shall 
cease  to  be  payable  on  the  money  secured  by  such  mortgage  or  bond,  unless,  on  demand  of  such 
money,  the  Company  fail  to  pay  the  same  pursuant  to  such  notice." 

Sect  51.  "And  in  order  to  provide  for  the  recovery  of  the  arrears  of  interest  and  costs,  or  of 
the  principal  and  interest  and  costs,  of  any  such  mortgage  or  bond,  at  the  respective  times  at 
which  such  interest,  or  such  principal  and  interest  and  costs,  become  due,  be  it  enacted,  That  if 
such  interest  or  any  part  thereof  shall  for  thirty  days  after  the  same  shall  have  become  due,  and 
demand  thereof  shall  have  been  made  in  writing,  remain  unpaid,  the  mortgagee  or  bond  creditor 
may  either  sue  for  the  interest  so  in  arrear  by  action  of  debt  in  any  of  the  superior  Courts,  or 
he  may  require  the  appointment  of  a  receiver  by  an  application  to  be  made  as  hereinafter  pro- 
vided." 

Sect.  52.  ''And  with  respect  to  such  principal  money,  interest,  and  costs,  be  it  enacted.  Thai 
if  such  principal  money  and  interest  be  not  paid  within  six  months  after  the  same  has  become 
payable,  and  after  demand  thereof  in  writing,  the  mortgagee  or  bond  creditojr  may  sue  for  the 
game  in  any  of  the  superior  Courts  of  law  or  equity ;  or  if  his  debt  amount  to  the  sum  of  5000Z. 
he  may  alone,  or  if  his  debt  does  not  amount  to  the  sum  of  5000/.  be  may  in  conjunction  with 
other  mortgagees  or  bond  creditors  whose  debts,  being  so  in  arrear  after  demand  as  aforesud, 
shall,  together  with  his,  amount  to  the  sum  of  10,000/.,  require  the  appointment  of  a  receiver  by 
an  application  to  be  made  as  hereinafter  provided." 

The  Schedule  to  this  Act  gave  a  form  of  mortgage  deed  and  of  bond,  which  were  precisely  the 
fame  aa  the  forms  in  Schedule  (C.)  and  (D.)  of  the  Companies  Clauses  Consolidation  Act :  seo 
ante,  pp.  253-1. 

(a)  10  A  11  Vict,  c  clzziv.  "  An  Act  to  amalgamate  the  Eastern  Union  and  Ipswich  and  Bury 
Bt.  Edmund's  Railway  Companies." 

The  following  are  the  material  sections  referred  to : — 

Sect  5.  "  That  the  provisions  of  '  The  Companies  Clauses  Consolidation  Act,  1845,'  so  far  ai 
the  same  are  applicable,  and  are  not  modified  by  this  Act,  or  inconsistent  with  the  provisions 
thereof,  shall  be  held  to  apply  to  the  new  Company." 

Sect  43.  "  And  in  order  to  provide  for  the  recoveiy  of  the  arrears  of  interest  and  co8t«,  or  of 
the  principal  and  interest  and  the  costs,  of  any  such  mortgage  or  bond  ta  may  have  been  or  may 
be  granted  by  either  of  the  dissolved  Companies  or  by  the  new  Company,  at  the  respective  times 
at  which  such  interest  or  such  principal  and  interest  and  costs  become  due,  be  it  enacted,  That  if 
such  interest  or  any  part  thereof  shall  for  thirty  days  after  the  some  shall  have  become  due,  and 
demand  thereof  shall  have  been  made  in  writing,  remain  unpaid,  the  mortgagee  or  bond  creditor 
may  either  sue  for  the  interest  so  in  arrear  by  action  of  debt  in  any  of  the  superior  Courts,  or  he 
may  require  the  appointment  of  a  receiver  according  to  th  e  provisions  in  that  behalf  containo  i 
in  the  said  Companies  Clauses  Consolidation  Acti" 

(6)  10  A  11  Vict  c.  cczxv.  '<An  Act  to  empower  the  Eastern  Union  Railway  Company  to 
make  a  Railway  from  the  Eastern  Union  Railway  at  Manningtree  to  Harwich,  with  Branches 
thereout,  and  for  other  Purposes.'' 

The  following  sections  were  referred  to : — 

Se4.t  1,  after  reciting  the  7  A  8  Vict  c.  Izzzv.,  S  &9  Vict.  c.  xci^.,  9  A  10  Vict  c.  xcvU., 
enacts,  "  That  all  the  provisions  contained  in  the  said  recited  Acts  relating  to  the  Eastern  Upion 
Railway,  so  far  as  the  same  are  now  in  force,  and  except  such  of  them  as  are  inoonsistent  with 
the  provisions  of  the  '  Lands  Clauses  Consolidation  Act,  1845,'  and  the  '  Railways  Clauses  Con- 
solidation Act,  1845,'  and  except  such  as  are  by  this  Act  altered  or  otherwise  provided  for,  shall 
extend  to  this  Act»  and  to  the  several  purposes  thereof,  as  fully  and  effectually  as  though  such 
provision  J  were  re-enacted  io  this  Act  as  applicable  to  such  purposes." 
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July,  1847),  *which,by  seotion  1,  incorporates  all  the  provisions  of  r^nofi-i 
certain  recited  Acts,  viz.,  the  7  &  8  Vict,  c.  Ixxxv.,  8  &  9  Vict,  •- 
*c,  xciv.,(a)  9  &  10  Vict,  c,  xcvii.,  except  so  far  as  they  are  in-  r^^npo 
consistent  with  the  Lands  Glauses  and  Railways  Clauses  Consoli-  *- 
dation  Acts,  or  are  altered  by  that  Act.  Section  2  incorporates  <<  The 
Lands  Clauses  Consolidation  Act,  The  Railways  Clauses  Consolidation 
Act,  and  The  Harbours,  Docks,  and  Piers  Clauses  Act,**  except  so  far 
as  their  provisions  may  be  inconsistent  with  that  Act.  The  7th  and 
8th  sections  authorize  the  borrowing  of  money,  subject  to  the  provisions 
of  the  8  &  9  Vict.  c.  xciv. ;  and  by  section  9,  mortgages  or  bonds  created 
under  that  Act  are  to  have  *priority.  The  41st  section  of  the  r-i^nr^n 
10  &  11  Vict,  c,  clxxiv.  empowers  the  Company  to  borrow  on  *• 

Seotb  2  enacts,  "That  aU  the  proYiqions  of  the  said  'Lands  Clanses  Consolidation  Act,  1845/ 
and  of  the  said  <  Railirays  Clanses  Consolidation  Aot,  1845/  and  also  the  prorisions  of  an  Act 
passed  daring  the  present  session  of  Parliament^  called  *  The  Harbours,  Books,  and  Piers  Clauses 
Aot,  1847/  shall  extend  to  this  Act,  and  to  the  objects  and  purposes  thereof,  save  in  so  far  as  the 
said  prorisions  may  be  inconsistent  with  the  provisions  hereinafter  contained,  and  the  said  Acts 
and  this  Aot  shall  for  the  objects  and  purposes  aforesaid  be  read  as  one  Act" 

Sect  7.  ''That  after  the  whole  of  the  sum  hereinbefore  authorized  to  be  raised  by  shares  shall 
have  been  subscribed,  and  one-half  thereof,  and  of  the  sum  by  the  said  recited  Acts  authorized 
to  be  raised  by  shares,  shall  have  been  paid  up,  it  shall  be  lawful  for  the  Company,  subject  to  the 
same  or  the  like  provisions  as  are  contained  in  the  said  secondly  recited  Act  with  reference  to 
the  moneys  thereby  aathoriied  to  be  borrowed,  to  borrow  on  mortgage  or  bond  such  sums  of 
money  as  shall  from  time  to  time  be  auUiorized  to  be  borrowed  by  an  order  of  any  general  or 
special  general  meeting  of  the  Company,  not  exceeding  in  the  whole  the  sum  of  66,666/.,  in  addi- 
tion to  the  sums  which  they  are  by  the  said  recited  Acts  authorised  to  borrow,  and  in  addition  to 
the  sums  which  they  may  be  authorized  to  borrow  by  any  other  Act  to  be  passed  in  the  present 
session  of  Parliament" 

Sect  8.  "  That  the  several  provisions  of  the  said  redted  Acts  with  regard  to  the  borrowing  of 
the  moneys  thereby  aathoriied  to  be  borrowed,  and  the  conversion  thereof  into  capital,  and  as  to 
the  creation  of  shares  or  stock  in  lieu  of  borrowing  the  same,  and  as  to  consolidating  the  old 
with  the  new  shares  of  the  Company,  shall  equally  apply  to  the  moneys  by  this  Act  authorized 
to  be  borrowed  and  the  shares  by  this  Act  authorized  to  be  created." 

Sect  9.  "  Provided  always,  that  all  mortgages  or  bonds  which  may  hare  been  already  created 
ondet  the  powers  of  the  said  recited  Acts  shall  during  the  continuance  thereof  have  priority  over 
any  mortgages  or  bonds  to  be  created  by  virtue  of  this  Aot" 

(a)  8  A  9  Vict  e.  xciv.  (21st  July,  1845),  "An  Act  to  amend  the  Act  relating  to  the  Eastern 
Union  Railway  Company,  and  to  raise  a  fUrther  Sum  of  Money  for  the  Purposes  of  the  said  Un- 
dertaking." 

The  following  sections  were  referred  to : — 

Sect  1  recites  the  7  A  8  Vict  c  Ixxxv.,  and  extends  its  provisions  to  that  Aot 

Sect  6.  "  That  A^f  one-half  of  the  sum  by  this  and  the  said  first  recited  Act  authorized  to 
be  raised  by  shares  shall  have  been  paid  up,  it  shall  be  lawful  for  the  said  Company  to  borrow 
on  mortgage  or  bond  such  sums  of  money  as  shall  from  time  to  time  be  authorized  to  be  borrowed 
by  an  order  of  any  general  or  special  general  meeting  of  the  said  Company,  not  exceeding  in 
the  whole  the  sum  of  16,6662.,  in  addition  to  the  sum  which  they  are  by  the  said  recited  Aot 
authorized  to  borrow,  and  for  securing  the  repayment  of  the  sums  so  respectively  firom  time  to 
time  borrowed,  with  interest,  to  mortgage  the  said  undertaking,  as  by  the  said  recited  Act  au> 
thorized,  and  also,  if  they  think  fit,  the  whole  or  any  of  the  ftitnre  calls  on  the  shareholders  of 
the  Company,  or  to  give  bonds  in  manner  hereinafter  mentioned." 

Sect  7.  "  That  if,  after  having  borrowed  all  or  any  part  of  the  money  so  authorized  to  be 
borrowed  on  mortgage  or  bond,  the  Company  pay  off  Uie  some,  it  shall  be  lawful  for  the  directors 
again  to  borrow  the  sum  so  paid  off,  and  so  from  time  to  time/' 

Sect  8.  "Provided  always,  and  be  it  enacted,  That  all  mortgages  and  bonds  already  granted 
or  issued  under  the  powers  of  the  said  recited  Act  shall  during  the  continuance  thereof  respect- 
ively have  priority,  as  regai;^  the  security  thereby  created|  over  the  security  by  this  Act 
authorised  to  be  given." 

VOL,  vn, — ^24  q2 
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mortgage  or  bond,  after  the  granting  of  a  certificate  bj  the  Bailwaj 
Commifisioners  that  one-half  of  the  capital  has  been  paid  up.  The  42d 
section  gives  priority  to  old  mortgages.  The  43d  section,(a)  in  order 
to  provide  for  the  recovery  of  arrears  of  interest  and  costs,  or  of  the 
principal  and  interest  and  costs,  enacts  that  if  the  interest  shall  remain 
unpaid  for  thirty  days  after  demand  in  writing,  the  mortgagee  or  bond 
creditor  may  sue  for  the  interest  so  in  arrear  by  action  of  debt,  or  he 
may  require  the  appointment  of  a  receiver.  The  obvious  intention  was 
to  give  a  remedy  by  action  in  respect  of  the  interest  only,  and  not  of 
the  principal.  That  is  rendered  more  clear  by  reference  to  the  51st 
and  52d  sections  of  the  repealed  Act,  7  &  8  Vict.  c.  Ixxxv.  The  10  & 
11  Vict.  c.  clxxiv.  is  in  the  nature  of  a  legislative  declaration  that 
interest  only  is  recoverable  by  action ;  for  it  repeals  the  7  &  8  Vict.  c. 
Ixxxv.,  which  gave  a  remedy  by  action  for  the  principal,  without  substi- 
tuting any  similar  provision,  and  then  enables  the  parties  to  sue  for  the 
interest :  expressio  unius  est  exclusio  alterius. — ^But,  assuming  that  the 
plaintiff  can  sue  for  the  principal  under  the  58d  section  of  the  Compa- 
nies Glauses  Consolidation  Act,  this  declaration  is  bad  for  want  of  an 
averment  that  the  six  months  mentioned  in  that  section  had  elapsed, 
and  that  there  had  been  a  demand  in  writing. 

Mellish  in  reply. — ^With  respect  to  the  last  objection,  it  appears  by 
the  record  that  six  months  intervened  between  the  time  when  the  money 
became  due  and  the  commencement  of  the  action ;  and  on  general  de- 
murrer there  is  a  sufScient  allegation  of  a  demand  in  writing,  for  it  is 
stated  that  the  demand  was  made  <<  in  pursuance  of  the  statutes  in  that 
*9fi4.1  '^^'^^'f*"  -^  *^  *^®  other  point,  it  is  clear  that  the  *7  &  8  Vict. 
-■  c.  Ixxxv.  gave  a  remedy  by  action  for  both  principal  and  interest ; 
and  when  the  legislature  repealed  that  Act  by  the  10  &  11  Vict,  c. 
clxxiv.,(i)  they  incorporated  with  it  the  Companies  Clauses  Consolida- 
tion Act,  and  so  gave  a  remedy  under  the  53d  section  of  the  latter  Act. 
It  cannot  be  supposed  that  the  legislature  would,  by  a  retrospective 
statute,  deprive  a  creditor  of  the  remedy  which  they  had  before  granted. 
There  is  no  express  enactment  that  the  principal  shall  not  be  recovered 
by  action,  and  it  cannot  be  implied  from  the  power  to  sue  for  interest. 
Even  if  no  express  day  was  appointed  for  payment,  the  Company  would 
be  liable  to  an  action  of  covenant  after  the  requisites  of  the  50th  sec- 
tion had  been  complied  with;  for,  by  executing  an  instrument  under 
seal,  they  impliedly  covenant  to  do  all  that  the  Act  requires.  The  42d 
section  is  not  at  all  repugnant  to  this  view.  As  to  the  argument  ab  in- 
convenienti,  of  allowing  some  creditors  to  have  a  preference  over  others, 
the  same  inconvenience  will  arise  from  permitting  bond  creditors  to  sue, 
and  yet  it  ia  clear  that  an  action  will  lie  upon  a  bond.  Pontet  v.  The 
Basingstoke  Canal  Company  has  little  bearing  on  this  case,  for  there 

(a)  See  the  section,  p.  260.  (a)  See  p.  260. 
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neither  the  private  Act  nor  the  mortgage  instrument  contained  any  pro- 
vision creating  an  obligation  to  pay  the  principal. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — [His  Lordship  stated  the  declaration  and  deed-poll  as 
set  out  on  oyer,  and  proceeded :] — The  plea  in  this  case  is  given  up, 
and  the  question  arises  on  the  sufficiency  of  the  declaration,  importing 
into  it  the  form  of  the  instrument ;  and  the  point  to  be  decided  is, 
whether  an  action  will  lie  upon  it  against  the  Eastern  Union  Railway 
Company. 

*If  we  regard  the  form  of  the  instrument  only,  without  refer-  ^^9/.^ 
ence  to  the  legislative  provisions  contained  in  the  several  local  ^ 
and  personal  Acts  relating  to  this  Company,  and  those  in  the  Compa- 
nies Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  we  think  that  an 
action  is  maintainable  upon  it.  The  first  part  merely  assigns,  in  con- 
sideration of  lOOOJ.,  the  undertaking  and  all  the  tolls  and  sums  of 
money  arising  by  virtue  of  the  Act,  to  hold  until  the  sum  of  lOOOZ., 
with  SI.  per  cent,  interest  per  annum,  should  be  satisfied.  If  the  in- 
strument had  stopped  there,  it  would  have  operated  simply  as  a  transfer 
(commonly,  but  improperly,  called  a  mortgage)  of  the  subject-matter 
till  the  sum  was  satisfied  thereout.  The  subject  conveyed  would  be  the 
tolls  certainly,  the  unpaid  calls,  and  probably  all  that  belonged  to  the 
Company  as  the  proprietors  of  the  railway,  which  any  one  is  at  liberty 
to  use  on  paying  tolls,  but  not  the  stock  or  property  belonging  to  the 
Company  as  common  carriers  of  passengers  or  goods  for  hire,  nor,  ac- 
cording to  the  case  of  Doe  d.  Myatt  v.  St.  Helen's  Railway  Company, 
2  Q.  B.  364,*  the  soil  of  the  railway  itself.  The  Railway  Acts  have 
been  prepared  on  the  model  of  the  Canal  Acts,  in  which  the  principal 
object  of  the  Company  was  the  proprietorship  of  the  canal,  and  the 
profits  derived  from  the  use  of  it  by  the  public  in  general ;  but  soon 
after  the  establishment  of  railways,  it  was  found  that  the  Company 
alone  could  use  them  beneficially,  by  themselves  monopolizing  the  con- 
veyance upon  them ;  so  that  the  theory  of  these  Acts  and  the  practice 
under  them  are  entirely  at  variance. 

So  far  the  instrument  we  are  considering  would  give  no  right  of  ac- 
tion to  the  plaintiffs,  and  would  resemble  that  in  Pontet  v.  The  Basing- 
stoke Canal  Company,  8  Bing.  N.  C.  433  ;^  but  in  the  conclusion  is  the 
stipulation,  that  the  principal  is  to  he  repaid  on  the  1st  of  January, 
1851 ;  and  this  certainly  imports  *a  covenant  by  the  Company  ri^nnr^ 
that  the  sum  shall  be  repaid  on  that  day,  unless  there  be  some-  ^ 
thing  in  the  Acts  to  qualify  or  alter  the  meaning  of  that  expression. 
The  effect  then  of  the  instrument  would  be,  to  pledge  the  tolls  and  pro- 
perty of  the  Company  a%  proprietorSy  but  not  their  stock  or  property 

«E.C.L.B.ToL42.  ^U.Z2. 
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as  carriers^  and  to  impose  an  obligalion  on  them  to  repay  the  principal 
on  a  certain  day ;  for  the  breach  of  which  an  action  would  lie  against 
the  Company,  the  judgment  in  which  action  would  be  satisfied  out  of 
their  general  property  belonging  to  them  as  carriers  or  otherwise. 

It  remains  to  be  considered  what  the  effect  of  the  statutes  is  upon  the 
construction  of  the  instrument.  The  money  appears,  by  the  statements 
in  the  declaration,  to  have  been  borrowed  under  the  powers  of  the  sta- 
tute 10  &  11  Vict.  c.  ccxxv.,  by  the  Eastern  Union  Railway  Company, 
amalgamated  and  incorporated  under  the  10  &  11  Vict.  c.  clxziv.  This 
statute,  by  section  5,  incorporated  the  Companies  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  16.  The  10  &  11  Vict.  c.  ccxxv.  contains  no  clauses 
as  to  the  form  or  effect  of  the  securities  for  the  money  borrowed  under 
its  provisions,  but  it  refers  to  certain  prior  railway  Acts,  which  are  the 
7  &  8  Vict.  c.  Ixxxv.,  8  &  9  Vict.  c.  xciv.,  9  &  10  Vict.  c.  xcvii.,  and 
to  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20 ;  and 
enacts,  that  all  the  provisions  contained  in  the  recited  Acts,  so  far  as 
the  same  were  then  inforcey  and  except  such  as  were  inconsistent  with 
the  Lands  and  Railways  Clauses  Consolidation  Acts,  1845,  and  except 
such  as  by  that  Act  were  altered  or  otherwise  provided  for,  should  ex- 
tend to  that  act  and  the  purposes  thereof,  as  fully  and  effectually  as 
though  such  provisions  were  re-enacted  in  that  Act.  The  next  section 
extends  all  the  provisions  of  the  Lands  and  Companies  Clauses  Conso- 
lidation Acts  to  that  Act,  and  also  the  «  Harbours,  Docks,  and  Piers 
Glauses  Act,  1847/'  save  so  far  as  they  may  be  inconsistent  with  the 
♦9f^7i  P^o^^^^^^^  '^'thereinafter  contained ;  and  the  said  Acts  and  that 
-'  Act  shall,  for  the  objects  and  purposes  thereof,  be  read  as  one 
Act.  There  is  no  small  difSculty  in  construing  an  Act  so  made  up  from 
different  parts  of  other  Acts,  partly  repealed  and  partly  not,  but,  upon 
the  best  consideration  we  can  give,  the  result  is,  that  the  Acts  do  not 
affect  the  right  of  action  for  the  principal.  The  7  &  8  Vict.  c.  Ixxxv. 
s.  61,  provided  a  remedy  for  the  interest,  if  in  arrear  for  thirty  days 
after  demand  in  writing,  by  allowing  the  mortgagee  to  sue  for  the  inte- 
rest by  action  of  debt  in  any  of  the  superior  Courts,  or  by  requiring 
the  appointment  of  a  receiver.  Section  52  provides  a  similar  alternative 
remedy  for  the  principal,  if  it  be  not  paid  in  six  months  after  due,  and 
after  demand  in  writing,  in  which  case  the  mortgagee  may  either  sue 
in  the  superior  Courts,  or  have  a  receiver.  But  this  Act  was  repealed 
by  the  10  &  11  Vict.  c.  clxxiv.  (local  and  personal),  s.  2,  and  therefore 
was  not  in  force  at  the  time  of  the  passing  of  the  10  &  11  Vict.  c.  ccxxv. 
(local  and  personal) ;  and  then  the  10  &  11  Vict.  c.  clxxiv.  re-enacts 
the  51st  section  providing  for  the  interest,  but  not  the  52d  section, 
which  provides  for  the  right  of  action  for  the  principal,  or  the  appoint- 
ment of  a  receiver  to  reoover  its  payment ;  and  this  creates  a  doubt 
whether  the  legislature  did  not  intend  to  take  away  the  right  of  action 
for  the  principal  altogether,  leaving  the  mortgagee  a  right  of  action 
for  the  interest,  and  if  that  was  unpaid  for  thirty  days,  and  a  demand 
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had  been  made  in  writings  a  right  to  have  a  receiver,  and  by  that  means 
to  recover  both. 

But  the  sections  51  and  52  of  the  repealed  Act,  7  &  8  Vict.  c.  Ixxxv., 
are  sosceptible  of  a  different  construction,  viz.^  that  in  case  the  interest 
in  the  one  case,  or  the  principal  in  the  other,  should  be  in  arrear  for 
the  times  prescribed,  and  demands  should  be  made  in  writing,  the  mort- 
gagee might  either  use  the  right  of  action  to  recover  it,  which  he  already 
had  by  latOy  or  he  might  Jiave  a  receiver  appointed.  The  section  r^toaQ 
may  be  construed  not  to  give  a  right  of  action,  *but  to  recognise  ^ 
it  as  already  existing,  and  to  give  the  right  of  having  a  receiver  instead 
of  or  in  addition  to  it,  and  after  thirty  days'  or  six  months'  delay  of 
payment  of  interest  or  principal,  as  the  case  might  be.  The  repeal, 
therefore,  of  the  52d  section  would  not  tajce  away  the  right  of  ao^tion, 
for  it  existed  independently  of  that  clause.  The  framer  of  the  Act 
probably  thought  it  unnecessary  to  re-enact  the  52d  sectioi ,  as  its  place 
would  be  supplied  by  the  53d  section  of  the  Companies  Clauses  Conso- 
lidation Act,  which  provides  for  the  application  of  tbf  remedy  of  a 
receiver,  when  the  principal  is  in  arrear  for  six  months  tind  demand  has 
been  made  in  writing ;  and  also  enacts  that  it  shall  be  exercised  with- 
out prejudice  to  the  right  to  sue  for  the  principal,  which  right  it  thereby 
recognises.  To  this  it  may  be  added,  that  the  Companies  Glauses  Con- 
solidation Act,  by  section  50,  expressly  provides,  that  if  a  day  is  fixed 
for  the  payment  of  the  money  secured  by  the  mortgage,  the  money 
must  be  paid  an  that  day  to  the  party  interested ;  and  the  meaning  must 
be,  that  if  then  not  paid  it  must  be  enforced  by  action. 

We  are  therefore  of  opinion,  that  the  right  of  suit  which  the  mort- 
gagees have  imder  such  an  instrument  as  that  declared  upon,  is  not 
taken  away  or  affected  either  by  the  Companies  Clauses  Consolidation 
Act,  or  any  of  the  special  Acts  referred  to  in  the  statute  10  &  11  Vict, 
c.  ccxxv.  under  which  the  mortgage  in  question  was  given ;  and  there- 
fore that  the  plaintiffs  are  entitled  to  recover.(a) 

Judgment  for  the  plainti&. 

(a)  Affirmed  on  error  in  the  Exchequer  Chamberi  in  Trinitj  Temii  1852,  post 
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*269]  *Bhkau  v.  Hakradiot.    Jan.  81. 

• 

Upon  a  reference  by  a  Jadge's  order,  where  the  ooets  of  the  reference  and  award  are  to  be  in  tbe 
discretion  of  the  arbitrator,  and  the  order  oontains  the  neaal  elanfle,  that  the  order  may  be 
made  a  role  of  Court,  and  the  order  is  afterwards  made  a  rule  of  Court,  and  the  arbitrmtor 
awards  the  costs  to  be  paid  by  one  of  the  parties,  to  be  taxed  by  an  ojfficer  of  the  Court,  tJia 
award  is  good,  although  no  oanse  was  pending  at  the  time  of  the  order  of  reference. 

Where  one  of  the  matters  in  diiferenee  between  A.  and  B.,  tbe  parties  to  a  submission  to  arbitra- 
tion, was,  whether  at  the  time  of  the  submission  on  a  day  therein  named,  a  copartnership 
existed  between  them,  and  if  it  ever  did  exist,  whether  the  same  had  been  put  an  end  to,  and 
if  so,  at  what  time  and  on  what  day ;  and  Che  arbitrator  found  by  his  award  that,  if  any 
copartnership  ever  existed  between  them,  the  same  was  dissolved  and  put  an  end  to  by  mutual 
consent  and  agreement  on  a  certain  day  (subsequent  to  that  mentioned  in  the  submission), 
and  that  nothing  was  due  from  A.  to  B.  in  respect  of  profits : — Held,  tiiat,  as  the  arbitrator  did 
not  find  whether  the  copartnership  did  exist  or  aoty  tbe  award  wm  bad. 

Assumpsit  on  an  award.  The  declaration  recited  that,  certain  differ* 
ences  having  arisen  between  the  plaintiff  and  the  defendant,  by  order 
of  Aldebson,  B.,  and  by  consent,  all  matters  in  difference  between  the 
plaintiff  and  the  defendant  Were  referred  to  the  award  and  determina- 
tion of  one  S.  G. ;  and  by  the  said  order  it  was  directed,  that  the  costs 
of  the  reference  and  award  should  be  in  the  discretion  of  the  arbitrator ; 
and  that  the  said  order  might  be  made  a  rule  of  Court.  It  then  averred, 
that  afterwards,  to  wit,  on,  &c.,  S.  G.  made  his  award,  by  which  (inter 
alia)  he  awarded  that  the  defendants  should  pay  to  the  plaintiff,  within 
one  month,  all  the  costs  of  the  reference  and  award,  to  be  taxed  by  one 
of  the  Masters  of  this  Court ;  that  the  said  order  was  made  a  rule  of 
Court,  and  that  the  said  costs  were  taxed  by  a  Master  of  this  Court  at 
55L  Is.  6(2.  Averment,  that  the  defendant,  being  so  liable,  in  considera- 
tipn  thereof  promised  the  plaintiff  to  pay  him  the  said  sum  according  to 
the  tenor  of  the  award.     Breach,  non-payment. 

'The  defendant  in  his  second  plea  set  out  the  award  verbatim.  Among 
other  recitals,  it  was  stated  that,  at  the  time  of  the  reference,  the 
defendant  claimed  to  have  been  a  partner  in  a  certain  business  with  the 
plaintiff,  from  the  14th  of  January,  1850,  and  to  be  jointly  entitled  to 
the  profits  thereof,  and  that  the  defendant  claimed  a  certain  sum  from 
the  plaintiff  in  respect  of  certain  services  and  labour  performed  by  the 
defendant  for  the  plaintiff,  and  for  money  advanced  to  the  plaintiff  by 
the  defendant ;  and  that,  in  the  assertion  of  his  right,  he  had  entered 
upon  the  premises  where  the  business  was  carried  on,  whereupon  the 
♦2701  P^*''^^*^^  ^*^  ordered  him  to  be  taken  into  custody,  for  *which  he 
-^  claimed  compensation ;  that  the  plaintiff  denied  the  defendant's 
right  to  be  considered  a  partner,  or  that  anything  was  due  to  the 
defendant,  and  asserted  that  he  was  rightfully  taken  into  custody.  It 
was  also  stated,  that  the  said  recited  matters  were  matters  in  difference 
between  the  plaintiff  and  the  defendant ;  and  also  that  it  was  and  is  a 
matter  in  diflference,  whether,  if  such  copartnership  ever  really  existed, 
the  same  had  been  put  an  end  to ;  and  if  so,  at  what  time  and  on  what 
day.  The  award  then  recited  the  Judge*s  order  for  a  reference,  and 
that  such  order  might  be  made  a  rule  of  Court ;  and  that  in  the  event 


SHEAR   V.  HABBADINE.  270 


of  either  party  disputing  the  validity  of  snch  award,  or  of  moving  the 
Court  to  set  it  aside,  the  Court  might  remit  the  matters  referred  or  any 
of  them  to  the  arbitrator :  and  the  material  part  of  the  award  was  as 
follows : — <(  I  do  hereby  award,  determine,  and  find,  that  no  deed  of 
partnership  whatsoever,  establishing  any  copartnership  between  the 
said  F.  Shear  and  J.  S.  Harradine  in  the  said  trade  and  business,  ever 
existed  at  any  time  whatsoever.  I  also  award,  determine,  and  find 
that,  if  any  copartnership  ever  existed  between  them^  the  same  was  dis" 
solved  and  ptU  an  end  to^  hy  their  mutual  consent  and  agreementy  on  the 
iOth  of  Augiut  last  past  I  also  award,  find,  and  determine  that,  at 
the  time  of  the  making  of  the  said  order,  no  sum  of  money  whatsoever 
was  due  or  now  is  due  from  the  said  F.  Shear  to  the  said  J.  S.  Harra- 
dine, for  and  in  respect  of  any  profits  which  may  have  arisen  from  the 
said  trade  and  business,  or  for  any  services  or  labour  performed  therein 
by  the  said  J.  S.  Harradine,  at  any  time  whatsoever,  or  for  any  money 
at  any  time  advanced  or  lent,"  &;c.  The  award  proceeded  to  find  that, 
if  anything  was  due  to  the  defendant,  the  plaintiff  had  paid  him  502., 
which  he  had  accepted  in  satisfaction  of  all  his  claims,  and,  after  other 
findings,  awarded  the  costs  of  the  reference  and  the  award  to  be  taxed 
as  stated  in  the  declaration.  The  plea  concluded  by  an  averment  that 
the  said  award  was  void  in  law. — ^Verification. 

*The  defendant  pleaded,  thirdly,  that  no  action  or  other  pro-  r^^-nn-i 
ceeding  had  been  commenced  or  was  pending  in  the  Court  of  ^ 
Exchequer,  or  any  other  Court,  between  the  plaintiff  and  the  defendant 
or  either  of  them,  either  alone  or  with  any  other  person  or  persons, 
before  or  at  the  time  when  the  said  order  of  reference  was  made,  where- 
fore the  said  order  and  the  said  rule  of  Court  are  void  in  law. — ^Verifi- 
cation. 

General  demurrer  to  each  of  these  pleas,  and  joinder. 

ff.  T.  White  argued  in  support  of  the  demurrer  (a)  (Jan.  21). — First, 
as  to  the  second  plea,  the  award  is  good ;  for  the  arbitrator  has  sub- 
Btantially  disposed  of  all  matters  referred  to  him. 

The  third  plea  is  bad.  The  action  lies,  although  no  cause  existed  at 
the  time  of  the  order  of  reference ;  for  the  order  was  made  by  the 
mutual  consent  of  both  parties.  The  Judge  by  whom  the  order  was 
made  may  be  considered  as  the  agent  of  both  parties,  for  making  the 
terms  of  the  submission  of  reference.  Wharton  v.  King,  1  Moo.  & 
Rob.  96,  is  an  express  authority  that,  in  such  a  case,  the  action  is  main- 
tainable. [Parkb,  S. — It  will  be  contended  on  the  other  side,  that  the 
taxation  of  the  costs  does  not  depend  upon  the  agreement  to  refer,  but 
upon  the  Judge's  order  being  made  a  rule  of  Courts]  The  submission 
IB  clearly  good  within  the  stat.  9  &  10  Will.  8,  c.  15 ;  and  the  submis- 
sion made  by  consent  gives  the  power  of  making  the  order  a  rule  of 

(a)  Before  Pollock,  0.  B.,  Pabks,  B.,  Aldbbson,  B. 
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Court,  and  gives  the  arbitrator  discretion  over  the  costs,  which  may  be 
taxed  by  an  officer  of  the  Court. 

Brewer^  contrsL. — With  respect  to  the  third  plea,  the  arbitrator  has 
no  power  to  delegate  his  authority,  by  referring  the  costs  to  be  taxed 
by  the  Master.  [Parke,  B. — There  are  several  authorities  which  show, 
^s^rjqn  that,  if  the  "''submission  be  made  a  rule  of  Court,  the  Master 
•^  may  tax  the  costs.  Here  the  terms  of  the  submission  are  agreed 
upon  by  the  parties ;  and  one  of  those  terms  is,  that  the  submission 
may  be  made  a  rule  of  Court,  and  all  the  consequences  of  the  submis- 
sion being  made  a  rule  of  Court  follow,  and  the  Master  has  power  to 
tax.     The  second  plea  is  therefore  bad.] 

The  award  is  not  final,  and  is  therefore  bad.  The  arbitrator  has  not 
decided  whether  any  copartnership  ever  did  exist  between  the  parties. 
He  has  merely  found  that,  if  it  did,  it  was  put  an  end  to  on  a  certain 
day.  This  is  one  of  the  matters  upon  which  the  arbitrator  was  expressly 
bound  to  decide.  Liabilities  may  have  existed  between  the  parties,  to 
which  either  one  or  the  other  of  them  may  be  bound  to  contribute.  The 
second  plea  is  therefore  good. 

White  in  reply. — The  latter  objection  might  hold  good  on  special 
demurrer;  but  the  arbitrator  has  substantially  decided  the  matter 
referred.  He  finds  the  date  of  the  dissolution.  The  award  may  be 
remitted  back  to  the  arbitrator.  The  defendant,  therefore,  cannot  take 
the  objection  to  the  award  in  this  form. 

Pollock,  C.  B. — ^We  are  of  opinion  that  the  third  plea  is  bad ;  but 
we  entertain  some  doubt  as  to  the  validity  of  the  award.  We  shall 
take  time  to  consider  that  question. 

Cur.  adv.  vult. 

Pabkb,  B.,  now  said. — ^In  this  case  the  only  question  we  took  time 
to  consider  was,  whether  the  award  is  valid.  We  are  of  opinion  that 
the  award  is  bad,  because  it  does  not  decide  whether  there  ever  was  a 
copartnership  or  not ;  and  this  was  one  of  the  matters  expressly  refer- 
red by  the  parties  to  the  arbitrator.  The  question  does  not  arise  on 
application  to  set  aside  the  award,  but  on  demurrer  to  the  second  plea. 
*^7m  ^^^  P^^^  '^^  therefore  good,  and  the  "^defendant  is  entitled  to  oar 
-^  judgment  upon  it.  We  intimated,  during  the  course  of  the 
argument,  that  the  plaintifi*  was  entitled  to  judgment  on  the  third  plea. 

Judgment  accordingly. 
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Faviell  i;.  Gaseoin  and  Others,  Executors  of  W.  Clode.    Jan.  15. 

The  defendants'  teetatori  being  in  possession  of  an  estate,  of  part  of  which  be  was  the  owner,  and 
another  part  of  which  consisted  of  Crown  lands  leased  to  him  for  a  term,  expiring  on  the  10th  of 
October,  1849,  contracted  with  the  plaintiff  for  the  sale  to  him  of  the.  former  part,  and,  hj 
agreement,  demised  to  him  the  Crown  landa  for  one  year  f^om  the  29th  of  September,  1848 ; 
and  the  plaintiff  agreed  that  he  would  abide  by,  perform,  and  keep  all  and  singular  the  oore- 
nants  and  agreements  contained  m  the  Crown  lease ;  and  the  testator  agreed,  that,  in  case  he 
shonld  be  able  to  obtain  a  fbrther  lease  from  the  Crown  for^ourteen  years,  he  would  grant  to 
the  pUuntiff  a  lease  for  thirteen  years,  subject  to  the  same  corenants.  By  a  memorandum 
subsequently  signed  by  the  plaintiff,  he  agreed  to  take  (with  others)  the  Crown  lands,  "  sub- 
ject to  the  same  rents,  coyenants,  and  obligations,  in  all  respects,"  as  were  contained  and  pro- 
Tided  for  in  the  leases  "by  which  the  testator  held,  or  should  hold,  the  same.  The  plaintiff  on 
taking  possession,  paid  to  the  outgoing  tenants,  according  to  the  custom  of  the  country,  tha 
amount  of  the  yalnation  for  fidlows,  Ac,  as  well  of  the  other  lands  as  of  the  Crown  lands.  By 
the  terms  of  the  Crown  lease,  the  custom  of  the  country  in  that  respect  was  excluded.  At  the 
desire  of  the  plaintiff,  the  Crown  lease  was  not  renewed : — Held,  first,  that  the  custom  of  tha 
country  was  not  excluded  by  the  agreement  between  the  parties ;  secondly,  that,  where  sueh 
a  custom  exists,  there  is  an  implied  contract  on  the  part  of  the  landlord,  that»  if  there  be  na 
incoming  tenant,  he  will  pay  the  outgoing  tenant  according  to  the  custom. 

Semhie,  that  such  a  custom  does  not  apply  to  oases  where  the  term  is  put  an  end  to  by  the  detw- 
mlnation  of  the  landlord's  interest. 

Assumpsit. — ^The  declaration  stated  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  one  W.  Clode,  since  deceased,  would  become 
tenant  to  the  said  W.  Glode  of  a  certain  farm  called  the  Crown  Lands^ 
and  would,  as  such  incoming  tenant,  pay  to  W.  Glode,  according  to  the 
custom  of  the  country,  the  amount  of  the  usual  valuation  paid  by  an 
incoming  tenant  for  fallows,  half  fallows,  dressings,  &c.,  each  party  to 
appoint  a  valuer,  the  said  W.  Glode  promised  the  plaintiff  that  he  would, 
at  the  expiration  of  the  term,  pay  to  the  plaintiff,  as  outgoing  tenant, 
according  to  the  custom  of  the  country,  the  amount  of  such  valuation 
for  fallows,  half  fallows,  dressings,  &c. — Averment,  that  the  plaintiff 
became  tenant  to  W.  Glode  upon  the  terms  aforesaid. — Breach,  that  W. 
Ciode,  in  his  lifetime,  and  the  defendants  as  such  executors  since  hia 
death,  did  not  nor  would  appoint  a  valuer,  but  wholly  refused  so  to  do. 

The  defendants  pleaded  (inter  alia)  non  assumpserunt,  *and  a  ^4^074. 
denial  of  the  tenancy  upon  the  terms  stated  in  the  declaration.  *- 
— Upon  which  issues  were  joined. 

At  the  trial,  before  Jbrvis,  G.  J.,  at  the  last  Surrey  Summer  Assizes, 
it  appeared  that  the  action  was  brought  by  the  plaintiff,  as  the  outgoing 
tenant  of  a  farm,  to  recover  from  the  defendants,  who  were  the  execu 
tors  of  his  landlord  W.  Glode,  the  sum  of  2871.  for  fallows,  half  fallows, 
dressings,  &c.,  under  the  following  circumstances : — W.  Glode  was  the 
owner  of  an  estate  near  Windsor,  called  the  Bakeham-house  Estate, 
which  consisted  of  four  separate  properties :  first,  of  the  dwelling-house 
and  lands  adjoining,  called  Bakeham-house,  which  formed  the  chief  per- 
tion  of  the  estate ;  secondly,  of  Little  Bakeham  farm,  held  by  him 
under  a  lease  from  a  Miss  Mackason ;  thirdly,  of  two  cottages  and  land, 
of  copyhold  tenure ;  and  fourthly,  of  certain  Grown  lands  held  by  him 
under  a  lease  from  the  Gommissioners  of  Woods  and  Forests,  dated  the 
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5tli  of  March,  1841,  for  a  term  of  fourteen  years  from  the  10th  of 
October,  1835,  at  a  rent  of  921.  W.  Clode  being  desirous  of  selling  the 
Bakeham-house  and  lands,  and  the  plaintiff  of  purchasing  them,  it  was 
arranged  that  the  plaintiff  should  become  the  tenant  of  the  property, 
with  the  option  of  afterwards  becoming  the  purchaser ;  and  accordingly 
the  following  memoranda  and  agreements  were  prepared  and  signed  by 
the  parties  or  their  agenta. 

By  articles  of  agreement  of  the  28d  of  December,  1848,  W.  Clode 
agreed  to  let,  and  the  plaintiff  to  take,  the  several  parcels  of  land  called 
Bakeham  Farm,  for  one  year  from  the  29th  of  September  last.  This 
agreement  contained  a  stipulation  on  the  part  of  the  plaintiff  <<  to  abide 
by,  perform,  and  keep  all  and  singular  the  covenants  and  agreements 
contained  in  a  certain  indenture  of  lease,  dated  the  5th  of  March,  1841, 
and  made  between  the  Commissioners  of  Woods  and  Forests  and  W. 
Clode,  whereby  the  said  premises  were  demised  to  the  said  W.  Clode, 
Iiis  executors,  &c.,  for  a  certain  term  of  years,  which  will  expire 
Mnrri  *on  the  10th  of  October  next."  W.  Clode  then  agreed  that,  in 
^  case  he  should  be  able  to  obtain  a  further  lease  from  the  Crown 
of  the  said  premises  for  fourteen  years,  he  would  grant  to  the  plaintiff 
&  lease  of  the  same  for  thirteen  years,  at  rents  payable  quarterly,  <<  and 
subject  to  covenants,  clauses,  provisoes,  conditions,  and  agreements, 
similar  in  all  respects  to  those  which  may  respectively  be  reserved  and 
contained  in  the  new  lease,  which  may  as  aforesaid  be  obtained  by  the 
said  W.  Clode  from  the  Crown."  By  the  terms  of  the  Crown  lease, 
the  custom  of  the  country,  as  between  landlord  and  outgoing  tenant, 
was  excluded. 

By  a  memorandum,  dated  the  29th  of  December,  1848,  the  plaintiff 
agreed  to  take  as  tenant  the  Bakeham  estate,  consisting  of  the  dwelling- 
houses,  offices,  farm-buildings,  twelve  cottages,  two  of  which  were  stated 
to  be  the  separate  property  of  W.  Clode,  and  about  177  acres  of  land, 
and  a  lease  was  to  be  granted  for  fourteen  years,  determinable  on  cer- 
tain terms,  the  plaintiff  to  have  the  option  of  purchasing  the  estate. 
The  plaintiff  agreed  to  pay  for  fallows,  half  fallows,  dressings,  &c.,  on 
the  farm,  at  a  fair  valuation,  each  party  appointing  his  own  valuer. 

,  A  memorandum,  dated  the  2d  of  February,  1849,  and  signed  by  the 
plaintiff,  was  as  follows : — <<  Being  desirous  of  securing  the  occupation 
of  the  farm  and  lands  adjoining  the  Bakeham  estate,  Egham,  which  I 
have  lately  taken  of  Mr.  Clode,  belonging  to  the  Crown  and  to  Miss 
Mackason,  but  held  by  Mr.  Clode  by  leases  about  to  be  renewed,  I 
hereby  agree  and  engage  to  take  the  said  farm  and  lands  belonging  to 
the  Crown  and  Miss  Mackason,  as  under-tenant  to  Mr.  Clode,  subject  to 
the  same  rents,  covenants,  and  obligations  in  all  respects  as  are  contained 
and  provided  for  in  the  leases  by  which  Mr.  Clode  holds  or  shall  hold 
the  same,  excepting  that  the  term  is  to  be  determinable  at  the  same 
time  as  my  lease  of  the  Bakeham  estate. — ^Witness  my  hand,  W.  F 
Faviell." 
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*A  memorandum  of  the  7th  of  February,  1849,  stated  that  r^nni^ 
the  plaintiff  took  to  the  Bakehouse  estate,  and  to  the  Crown  lands  '- 
and  Miss  Mackason's  lands,  as  from  last  Michaelmas,  from  which  quarter- 
day  the  leases  were  to  commence.  There  was  another  memorandum, 
also  dated  the  7th  of  February,  1849,  which  contained,  amongst  others, 
the  following  stipulation : — «  And  in  consideration  of  this  allowance  of 
200/.,  and  of  the  said  W.  Clode  engaging  to  grant  leases  of  certain  con- 
tiguous lands  as  held  by  him  of  the  Grown  and  of  Miss  Mackason,  when 
renewed,  together  about  112  acres,  little  more  or  less,  without  any  bonus 
or  increased  rent  (but  determinable  at  the  same  period  as  the  Bakeham 
lease),  the  said  W.  F.  Faviell  agrees  to  take  to  the  said  contiguous 
lands,  with  the  buildings  thereon  in  their  present  state,  without  any 
further  allowance  for  any  repairs  that  are  or  may  be  hereafter  required 
to  or  for  the  said  buildings." 

On  the  12th  of  January,  1849,  the  plaintiff  wrote  to  the  agent  of 
W.  Clode  as  follows : — « I  hope  Mr.  Clode  has  by  this  time  renewed  the 
lease  of  the  Crown  lands  and  Miss  Mackason's ;  because,  if  that  is  not 
done,  I  cannot  be  expected  to  pay  the  valuation  for  dressings,  &c.,  which 
I  shall  never  have  the  benefit  of.  The  lease  of  the  Crown  lands  might 
be  seven  or  fourteen  years ;  I  do  not  care  much  which  it  is.  Yours, 
Ac,  W.  F.  Faviell." 

In  February,  1849,  a  valuation,  according  to  the  custom  of  the 
country,  was  made  in  respect  of  all  the  lands  taken  by  the  plaintiff; 
and  the  amount,  being  2238Z.  19«.,  was  paid  by  the  plaintiff  to  the 
defendant's  testator.  That  portion  of  the  valuation  which  related  to 
the  Crown  lands  amounted  to  about  240Z.  Leases  were  executed  of 
three  of  the  properties,  and  the  plaintiff  took  possession  of  the  entire 
lands  in  February,  1849 ;  but,  in  May,  1849,  signified  his  determination 
not  to  renew  the  Crown  lease,  and  requested  the  defendants  not  to 
apply  for  a  renewal  of  it.  *The  plaintiff  gave  up  possession  of  r^nnrr 
the  Crown  lands  on  the  10th  of  October,  1849,  when  he  claimed  ■- 
as  outgoing  tenant  to  be  paid  for  fallows  and  dressings,  &c.,  according 
to  the  custom  of  the  country. 

It  was  objected,  on  the  part  of  the  defendants,  first,  that  the  custom 
of  the  country  was  excluded  by  the  terms  of  the  contract;  secondly,  that, 
if  not,  the  custom  did  not  include  a  case  where  the  term  was  determined 
by  the  expiration  of  the  landlord's  interest.  It  was  also  objected,  that 
there  was  no  obligation  on  a  landlord  to  pay  according  to  the  custom 
of  the  country.  The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  custom  for  a  landlord  to  pay  the  outgoing  tenant  was  proved ;  and 
the  jury  having  found  in  the  affirmative,  his  Lordship  directed  a  verdict 
for  the  plaintiff,  reserving  leave  for  the  defendants  to  move  to  enter  a 
verdict  for  them,  if  the  Court  should  be  of  opinion  that,  on  the  construc- 
tion of  the  documents,  the  custom  of  the  country  was  excluded  by  the 
agreement  between  the  parties. 
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Channel!^  Serjt.,  in  the  following  Michaelmas  Term,  obtained  a  rale 
nisi  accordingly ;  against  which 

BramtceU  {Raymond  with  him)  now  showed  cause. — The  plaintiff,  as 
outgoing  tenant,  is  entitled,  according  to  the  custom  of  the  country,  to 
be  repaid  the  value  of  the  fallows  and  dressings  of  the  Grown  lands, 
which,  as  incoming  tenant,  he  paid  to  the  defendants'  testator.  The 
plaintiff's  interest  in  those  lands  ceased  by  effluxion  of  time,  on  the  29th 
of  September,  1849,  and  not  by  reason  of  the  expiration  of  his  landlord's 
interest.  There  is  nothing  in  the  agreements  or  memoranda  to  exclude 
the  custom  of  the  country.  The  plaintiff  merely  stipulates  that,  with 
respect  to  the  rents  and  covenants  in  the  Crown  lease,  he  will  stand  in 
the  same  situation  as  his  landlord. 

*278]    *The  Court  then  called  on 

OhanneUj  Serjt.  {Bovill  with  him),  to  support  the  rule. — The  intention 
of  the  plaintiff  was,  to  obtain  the  same  interest  in  all  the  properties  as 
his  landlord  W.  Clode  had,  and  he  paid  the  value  of  the  fallows  and 
dressings,  not  with  reference  to  a  tenancy  which  was  to  be  determined 
on  the  29th  of  September,  1849,  but  in  anticipation  that  the  Crown  lease 
would  be  renewed  for  a  term  of  years.  That  is  evident  from  his  letter 
of  the  12th  of  January,  1849,  in  which  the  plaintiff  says,  ^^-I  hope  Mr. 
Glode  has  by  this  time  renewed  the  lease  of  the  Crown  lands  and  Miss 
Mackason's ;  because,  if  that  is  not  done,  I  cannot  be  expected  to  pay 
the  valuation  for  dressings,  &c.,  which  I  shall  never  have  the  benefit  of." 
The  plaintiff  did  not  pay  for  the  dressings  according  to  the  custom  of  the 
country,  but  upon  the  supposition  that  he  was  to  have  a  term  of  years 
under  the  Crown  lease.  He  afterwards  desired  that  it  might  not  be 
renewed.  It  is  true,  that  the  plaintiff  took  the  Crown  lands  as  tenant 
for  a  year,  but  he  took  them  subject  to  the  stipulations  contained  in  the 
Crown  lease.  [Pabee,  B. — ^That  is,  he  was  to  indemnify  the  testator  as 
to  all  covenants  which  he  had  entered  into  with  the  Crown.]  The 
testator  had  no  claim  against  the  Crown  for  fallows  and  dressings,  and 
it  was  never  intended  that  the  plaintiff  should  be  in  a  better  situation 
than  he  would  have  been  if  the  lease  had  been  renewed.  [Parke,  B. — 
The  testator  received  the  amount  of  the  valuation  from  the  plaintiff  as 
incoming  tenant,  and  is  bound  to  repay  him.  The  agreement  does  not 
exclude  the  custom  of  the  country.]  By  the  memorandum  of  the  7th  of 
February,  the  plaintiff  was  to  have  a  renewal  of  the  Crown  lease,  on  the 
same  terms  as  the  testator,  and  without  payment  of  any  bonus  or  in- 
creased rent.   The  transaction  amounted  to  a  purchase  from  the  testator 

*2791  ^^  *  "^^^  *^  ^*^^  *  renewed  lease. — ^Further,  *in  this  case  there 
is  no  legal  obligation  on  the  landlord  to  pay  for  fallows  and 
.  dressings.  In  ordinary  cases,  a  landlord  may  be  liable  where  there  is 
no  incoming  tenant,  on  the  ground  that  he  takes  to  the  land ;  but  here 
the  landlord's  interest  had  expired  sA  the  time  the  plaintiff  gave  up  pes  • 
session. 
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Pabke,  B. — The  rale  ought  to  be  discharged.  The  first  question  is, 
whether  the  custom  of  the  country  has  been  excluded  by  reason  of  the 
agreements  between  the  parties.  In  considering  that  question,  we  must 
look  only  to  the  articles  of  agreement  relating  to  this  particular  farm, 
and  see  whether  they  contain  anything  to  exclude  the  custom  of  the 
country,  that  an  outgoing  tenant  is  to  be  repaid  at  the  end  of  the  term 
"what  he  has  paid  at  his  entry  upon  the  premises.  There  is  no  provision 
in  the  articles  of  agreement  at  all  inconsistent  with  the  idea  that  the 
outgoing  tenant  is  to  be  repaid.  The  only  clause,  which  forms  any 
foundation  for  the  argument  on  the  part  of  the  defendants,  is  that  in 
which  the  plaintiff  agrees  « to  abide  by,  perform,  and  keep  all  and  singu- 
lar the  covenants  and  agreements  contained  in  a  certain  indenture  of 
lease,  dated  the  5th  of  March,  1841,"  &c.  But  the  meaning  of  that 
is,  obviously,  nothing  more  than  that  the  plaintiff  is  to  perform  all  the 
covenants  in  respect  of  the  occupation  and  cultivation  of  the  land  which 
W.  Glode  was  under.  Therefore  that  stipulation  does  not  exclude  the 
custom  of  the  country.  Moreover,  the  agreement  contemplates  a  lease 
which  would  expire  on  the  29th  of  September,  1849,  so  that  the  time 
of  quitting  is  not  the  same  as  under  the  Crown  lease.  Then,  with 
respect  to  the  custom  of  the  country  being  excluded  by  the  intention  of 
the  plaintiff  to  take  the  four  distinct  properties ;  in  my  opinion  there  is 
no  foundation  for  the  argument,  that  the  desire  to  become  the  occupier 
of  them  all  was  the  consideration  for  the  plaintiff's  '''foregoing  r^^oQA 
his  right  to  be  paid  as  outgoing  tenant.  When  we  look  at  the  ^ 
obligation  created  by  taking  this  particular  property,  it  turns  out  lite- 
rally to  be  nothing  more  than  a  demise  for  a  year ;  and  the  custom  of 
the  country  applies  to  that. 

The  next  question  is,  whether  the  landlord  is  liable  to  pay  to  the  out- 
going tenant  the  expenses  which,  in  the  ordinary  course,  an  incoming 
tenant  would  have  to  pay :  and  I  think  that,  if  there  be  no-  incoming 
tenant,  the  landlord  is  the  person  who,  by  the  custom  of  the  country, 
is  bound  to  pay  the  outgoing  tenant.  No  doubt,  actions  are  frequently 
brought  by  the  outgoing  tenant  against  the  incoming  tenant ;  but  the 
contract  is  with  the  landlord,  that  he  will  pay  the  outgoing  tenant  the 
amount  of  the  valuation  which  the  latter  has  paid  upon  his  entry.  But, 
by  the  custom  of  the  country,  when  an  incoming  tenant  takes  posses- 
sion, there  is  a  contract  implied  upon  his  part,  though  prim&  facie  the 
contract  is  with  the  landlord.  If,  however,  there  be  no  incoming  tenant, 
then  the  landlord,  by  virtue  of  the  original  contract,  is  bound  to  pay, 
and  accordingly  in  this  case  he  ought  to  have  paid  on  the  29th  of  Sep- 
tember, 1849.  The  other  ground  of  argument  was,  that  the  cust'>m  did 
not  apply  to  cases  in  which  the  term  was  put  an  end  to  by  the  deter- 
mination of  the  landlord*s  interest.  If,  indeed,  in  this  case  the  land 
lord's  interest  had  determined  prior  to  the  29th  of  September,  1849,  if 
might  have  been  difficult  to  maintain  that  the  custom  of  the  country 
applied.     But  that  point  does  not  arise  here. 

b2 
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AiiDERSON,  B. — ^I  am  of  the  same  opinion.  The  plaintiff  agrees  to 
take  the  whole  of  the  lands,  and  he  stipulates  that  he  will  save  harm- 
less his  landlord  from  all  covenants  entered  into  between  the  latter  and 
the  Crown.  But  there  is  nothing  in  such  an  agreement  inconsistent 
with  the  custom  of  the  country. 

^^rt^  -.      *Martin,  B. — ^I  am  of  the  same  opinion.    With  respect  to  the 


*281] 


second  point,  the  meaning  of  such  a  contract  is  this,  that,  at  the 


time  the  tenancy  commences,  the  landlord  and  tenant  enter  into  a 
special  contract,  the  one  to  receive  and  the  other  to  pay  the  value  of 
the  tillages,  to  be  repaid  by  the  landlord  at  the  expiration  of  the  term. 
That  is  as  much  a  part  of  the  terms  of  the  tenancy  as  if  it  were  con- 
tained in  the  lease  itself.  It  is  true  that  in  ninety-nine  cases  out  of  a 
hundred  a  new  tenant  comes  in  and  takes  the  tillages  for  his  own  profit, 
and  so  becomes  a  debtor  to  the  outgoing  tenant.  But  still  the  landlord 
is  liable  upon  his  special  contract,  and  the  incoming  tenant  is  liable  in 
indebitatus  assumpsit,  by  reason  of  his  taking  the  benefit  of  what  was 
left.  Then  as  to  the  other  point,  the  truth  is,  the  verdict  is  conclusive. 
The  agreement  does  not  exclude  the  custom  of  the  country.  What  Mr. 
Glode's  intentions  were  is  not  material ;  it  may  be  that  he  never  would 
have  entered  into  this  agreement  if  he  had  known  its  effect ;  but  the 
jury  have  found  that  the  custom  of  the  country  existed. 

Rule  discharged. 

See  1  Smith's  L.  0.,  4  Am.  ed.,  582,  588 ;  Spartula  «.  Benecke^  10  0.  B.  212,  226. 


*2821     *I^iCKiNSON  and  Another  v.  The  Grand  Junction  Canal 
-'  Company.    Jan.  13. 

The  33  Geo.  3,  o.  Ixxz.,  incorporated  a  Company  for  making  a  navigable  canal,  and  enacted, 
"that  before  any  of  the  brooksi  streams,  rivulets,  waters,  watercourses,  or  springs,  which 
lupplied  the  rivers  Gade  or  Balbonme,  shoold  be  ti^en  for  the  purposes  of  the  oanal,  a  reser- 
voir should  be  made  for  collecting  flood- waters,  sufficient  to  supply  such  rivers  widi  a  quanti^ 
of  water  at  least  equal  to  what  should  be  taken  from  the  said  rivers,  brooks,  streams,  Ac,  for 
the  use  of  the  intended  canal ;  and  that,  whenever  there  should  be  a  want  of  water  in  such 
rivers,  for  the  supply  of  any  mill  thereon,  a  person  appointed  for  that  purpose  should,  at  the 
instance  of  the  occupier  of  the  mill,  let  off  from  the  reservoir  and  convey  to  such  river,  a 
supply  of  water  equal  at  least  to  the  quantity  taken  above  the  mill  for  the  use  of  the  canal: 
provided  that,  when  a  sufficient  quantity  of  flood-waters  could  not  be  collected  for  serving  the 
mills  with  a  quantity  of  water  equal  at  least  to  what  should  be  taken  fW»m  them  for  the  use  of 
the  canal,  the  Company  should  thenceforth  cease  to  take  any  of  the  waters  of  the  said  rivers, 
or  of  the  brooks,  streams,  rivulets,  waters,  watercourses,  or  springs  which  then  supplied  the 
same,  or  any  part  thereof,  for  any  purpose  whatsoever."  By  agreement  under  seal  of  the  llth 
of  September,  1817,  between  the  Company  and  the  plaintiffs  (who  were  owners  of  two  ancient 
mills  situate  below  the  junction  of  the  rivers  Bulboume  and  Gade),  after  reciting  that  there 
had  been  disputes  between  the  Company  and  the  plaintiffs  respecting  the  substraetion  of  water 
fh>m  their  mills  by  the  said  canal,  and  that,  upon  mature  deliberation,  it  was  admitted  by  aU 
parties  that  full  security  could  be  obtained  for  the  mills,  and  an  end  put  to  disputes,  without 
the  aid  of  reservoirs,  by  yaxying  the  coarse  of  the  easal  in  a  track  therein  refeixed  to,  the 
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Ck>inpaii7  eeTonintBd  to  endeaTonr  to  proonre  aa  Aet  of  ParliamoDt  to  MitkoriEe  the  deviations ; 
and  also,  that  they  would  not,  at  any  time,  make  any  other  alteration  in  the  state  of  comma- 
Bieation  between  the  oanal  and  the  rivers  Qade  and  Bulboame  above  the  higher  mill  of  the 
plaintifby  or  any  diversion  of  the  waters  of  those  rivers,  bat  that  the  same  should  continue  as 
th^n  existing^  The  68  Geo.  8,  o.  xvL,  accordingly  passed,  whereby  the  Company  were  empowered 
to  vary  the  line  of  canal ;  bat  it  was  enacted,  that  they  should  not  make  any  alteration  in  the 
state  of  eommoBication  between  the  canal  and  tiie  rivers  Qade  and  Bulboame,  nor  divert  any 
of  the  waters  of  the  said  rivers  in  any  other  manner  than  diverted  at  the  time  of  the  passing 
of  that  Act  In  the  year  1849,  the  Company  sank  a  well  on  their  own  land,  and  erected  over 
it  a  pomp  and  steam-engine,  by  which  they  pumped  into  their  summit  level  a  quantity  of 
onder-groand  water,  which  would  otherwise  have  flowed  onder  ground  into  the  river  Bul- 
boame, and  also  a  quantity  of  under-ground  water,  which  would  otherwise  have  percolated 
the  intervening  chalk  and  earth  under  ground  into  that  river,  both  of  which  quantities  of 
water  would,  in  the  natural  and  acoastomed  courses  of  the  rivers  Bulboame  and  Qade,  have 
flowed  to  the  plaintiffs'  mills,  and  have  been  applicable  to  the  working  thereof;  and  a  portion 
of  the  water  of  the  river  Bulbourae,  which  would,  in  its  natural  course,  have  flowed  to  the 
plaintiib'  mills,  was  also  drawn  off  tluoagh  the  intervening  chalk  and  earth  into  the  well.  The 
plaintiffs  were  in  consequence  prevented  from  working  their  mills  so  beneficially  a«  they  other- 
wise might  have  done :-~ 

Held,  first,  that  At  common  law  the  Company  were  liable  to  an  action  for  abstracting  the  water 
wliich  actually  had  formed  a  part  of  the  stream  of  the  riven  Qade  and  Bulboame,  by  sinking 
the  well. 

Secondly,  that  an  action  would  also  lie  against  them  at  common  law,  for  the  abstraction  of  the 
water  whieh  never  did  form  part  of  the  rivers,  but  was  prevented  from  doing  so  in  its  natural 
course  by  tilie  excavation  of  the  well,  whether  the  water  was  part  of  an  under-ground  water- 
eoorse,  or  percolated  Uirough  the  strata. 

Thirdly,  that  the  taking  away  of  the  water  of  the  rivers,  or  the  supply  of  thc'riven  from  springs 
and  percolations  by  means  of  the  well^  was  a  breach  of  the  agreement  and  of  the  Aote  of 
Parliament. 

Fourthly,  that  actual  losi  of  profit,  by  being  nnable  to  work  the  mills  as  before,  was  no*. 
neeeseaiy  to  enable  the  mill-owners  to  recover  Ather  at  common  law  or  for  breach  of  the 
agreement 

Bt  ordei  of  the  Master  of  the  Bolls,  the  following  case  was  stated 
for  the  opinion  of  this  Court : 

*The  plaintiffs  have  for  some  time  past  carried  on,  and  now  r^eogg 
carry  on,  business  in  partnership  as  paper  manufacturers,  and  for 
the  purposes  of  such  business  occupy  certain  mills,  called  Apslej  Mill, 
Nash  Mill,  Home  Park  Mill,  and  Croxley  Mill,  situate  in  the  parishes 
of  King's  Langley,  Abbott's  Langley,  and  Bickmansworth,  in  the  county 
of  Hertford. 

The  rivers  Bulboume  and  Gade,  after  uniting  together  into  one  river 
(the  Chtde),  at  a  place  called  Two- Waters,  in  the  parish  of  Hemel  Hemp- 
stead, in  the  said  county,  have,  for  upwards  of  twenty  years  last  past, 
Mid  from  a  period  anterior  to  the  11th  of  September,  1817,  continually 
to  the  present  time,  run  and  flowed  to  the  said  mills  in  succession,  for 
the  purpose  of  supplying  the  said  mills  in  succession  with  water  for  the 
working  thereof.  And  the  plaintiffs,  for  upwards  of  twenty  years  before 
Hud  at  the  time  of  the  digging  of  the  well  hereinafter  mentioned,  had 
and  enjoyed  and  of  right  ought  to  have  had  and  enjoyed,  and  still  of 
right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the  waters 
of  the  said  rivers,  for  supplying  the  said  mills  with  the  water  for  the 
waking  thereof. 

The  Company  of  Proprietors  of  the  Grand  Junction  Canal  were  incor- 
porated by  the  88  Geo.  8,  c.  Ixxx.,  intituled  ^^  An  Act  for  making  and 
maintaining  a  navigable  Canal  from  the  Oxford  Canal  Navigation  at 


288  BXOHEQUEE  OP  PLEAS.    H.  T.  1852. 


Braunston,  in  the  county  of  Northampton,  to  join  the  river  Thames  at  or 
near  Brentford,  in  the  county  of  Middlesex ;  and  also  certain  Collateral 
Guts  from  the  said  intended  Canal." 

By  the  9th  section  of  that  Act,  the  said  Company  were  authorized  to 
make  and  complete  the  said  canal  and  collateral  cuts,  and  to  supply  the 
said  canal  and  collateral  cuts,  whilst  making,  and  for  all  times  for  ever 
after  the  same  should  he  made,  with  water  from  all  such  brooks,  springs, 
streams,  rivulets,  rivers,  waters,  and  watercourses,  which  were  and  should 
flow  or  be  found  in  digging  or  making  the  said  canal  and  collateral  cuts 


* 


284] 


respectively,  or  within  the  ^distance  of  five  miles  from  either  or 


each  of  the  two  head  levels  of  the  said  intended  navigation,  at  or 
n^ar  Braunston  and  Marsworth  aforesaid,  respectively,  and  within  the 
distance  of  three  miles  from  any  other  part  of  the  said  canal,  and  the 
several  collateral  cuts  or  any  of  them,  or  from  any  reservoir  or  reservoirs 
which  should  belong  thereto.  And  by  the  35th  section  it  was  provided 
that,  before  any  of  the  brooks,  streams,  rivulets,  waters,  watercourses^ 
or  springs,  which  then  supplied  the  rivers  or  streams  of  Gade  or  Colne, 
or  the  Berkhampstead  river,  called  Bulboume,  or  any  of  the  streams  or 
cuts  which  are  formed  out  of  or  communicate  with  such  rivers  or  streams 
or  any  of  them,  should  be  taken  or  used  for  the  use  or  supply  of  the 
intended  canal,  and  before  the  said  rivers  or  streams  of  the  Gade,  the 
Colne,  or  the  Bulbourne,  or  such  other  streams  or  cuts,  should  be 
diminished  by  means  thereof,  the  commissioners  therein  mentioned  should 
and  they  were  thereby  authorized  and  required  to  set  out,  in  some  place 
or  places  as  near  to  the  line  of  the  intended  canal,  and  to  such  brooks, 
streams,  rivulets,  waters,  watercourses,  or  springs  respectively,  as  they 
should  judge  most  proper  and  convenient,  a  piece  or  pieces  of  land  for 
the  making  and  forming  a  reservoir  or  reservoirs  for  the  collecting  flood- 
waters  sufficient  to  supply  such  rivers,  streams,  and  cuts,  with  a  quantity 
of  water  equal  at  least  to  what  should  be  taken  from  the  said  rivers, 
brooks,  streams,  cuts,  rivulets,  waters,  watercourses,  or  springs,  for  the 
use  or  supply  of  the  intended  canal ;  and  that  the  said  Company  should, 
at  their  own  expense,  make  and  for  ever  after  support  and  maintain  a  re- 
servoir or  reservoirs  of  such  extent  and  in  such  manner,  together  with  such 
aqueducts  or  feeders,  from  such  reservoirs  to  such  rivers,  streams,  and 
cuts  respectively,  as  should  be  sufficient  for  the  purposes  aforesaid;  and 
the  same  should  at  all  times  be  made  use  of  for  supplying  and  serving 
with  water  such  rivers  or  streams  and  cuts,  and  the  mills  thereon 
*2851  '^sp^^^^^^'^y  >  *^^  *that  whenever  there  should  be  a  want  of  water 

in  any  of  the  said  rivers,  streams,  or  cuts,  for  the  use  or  supply 
of  any  mill  or  mills  thereon,  it  should  be  lawful  for  the  person  who  should 
be  appointed  as  thereinafter  mentioned  by  the  majority  of  the  mill  occu- 
piers who  might  be  affected  thereby,  and  he  was  thereby  empowered  and 
directed,  at  the  instance  of  the  occupiers  of  such  mill  or  mills,  to  let  ofi* 
from  such  reservoir  or  reservoirs,  and  to  convey  to  any  such  river,  stream, 
or  cuts,  by  means  of  such  aqueducts  or  feeders  above  such  mill  or  miU9« 
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0iicli  supply  of  water  as  should  be  equal  at  least  to  the  quantity  taken 
from  such  river,  stream,  or  cut  above  such  mill,  for  the  use  or  supply  of 
the  said  canal :  Provided  that,  in  case  a  sufficient  quantity  of  flood-waters 
could  not  be  collected  and  obtained  to  answer  the  purposes  aforesaid,  at 
all  times  and  seasons  of  the  year,  then  whenever  and  as  soon  as  it  should 
appear  that  such  a  sufficient  quantity  of  flood-waters  could  not  at  all 
times  be  collected  and  retained,  for  the  purpose  of  constantly  supplying 
such  rivers,  streams,  or  cuts,  and  serving  such  mills  with  a  quantity  of 
water,  equal  at  least  to  what  should  be  taken  from  them  for  the  use  and 
supply  of  the  intended  canal,  the  said  Company  should  not  at  any  time 
thereafter  take  or  use,  or  have  any  further  communication  with,  any  of 
the  waters  of  the  said  rivers,  streams,  or  cuts,  or  either  of  them,  or  with 
the  brooks,  streams,  rivulets,  waters,  watercourses,  or  springs,  which 
then  supplied  the  said  rivers,  streams,  or  cuts,  for  any  purpose  whatso- 
ever relating  to  the  intended  canal,  but  should  from  thenceforth  absolutely 
cease  to  take  and  cause  to  be  taken  or  used  the  said  waters,  or  any  part 
thereof,  for  any  purposes  whatsoever  relating  thereto,  except  it  were  the 
waste  waters  only  thereof,  after  the  same  were  discharged  from  the  said 
rivers,  streams,  or  cuts,  anything  in  this  Act  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

The  Chrand  Junction  Canal,  authorized  by  this  Act,  was  constructed 
and  opened  for  traffic  in  the  year  1798.  The  '*'end  next  to  Lon^  r*0QR 
don  of  the  summit  or  head  level  of  the  canal  near  Marsworth,  is  ^ 
at  a  place  called  Cow  Roast,  which  is  near  Tring,  and  is  also  near  the 
source  of  the  Bulboume  river,  and  the  said  summit  level  extends  from 
Cow  Roast  for  about  three  miles  in  a  north-westerly  direction.  From 
Cow  Roast,  the  canal  descends  towards  the  Thames  and  Paddington, 
and  it  runs  incorporated  for  the  most  part  with  the  Bulboume  to  Two- 
Waters,  and  from  Two* Waters  it  runs  incorporated  for  the  most  part 
with  the  Bulbourne  and  Gade  to  Rickmansworth,  and  from  Rickmans- 
worth  it  runs  incorporated  for  the  most  part  with  the  Bulbourne  and 
Gade  and  Colne  to  Cowley  Lock,  near  Uxbridge,  where  it  leaves  the 
^  Baid  rivers,  and  runs  into  the  Thames  at  Brentford.  The  summit  level 
of  the  Canal  at  Cow  Boast  is  about  1100  feet  above  the  level  of  the 
Thames  at  London  Bridge,  and  the  ascent  to  the  Cow  Boast  level  is 
accomplished  by  fifty-six  locks  or  steps  in  the  navigation. 

Apsley  Mill,  one  of  the  mills  occupied  by  the  plaintifis,  is  situated  a 
little  way  below  the  junction  of  the  Bulbourne  and  the  Gtide  at  Two- 
Waters,  and  the  freehold  and  inheritance  th^eof  was  purchased  by  the 
plaintiff  John  Dickinson  in  the  year  1809 ;  and  the  said  mill  is  and  was 
at  the  time  of  the  purchase  thereof  an  ancient  mill.  Nash  Mill,  ano- 
ther of  the  mills  occupied  by  the  plaintiffs,  is  situate  a  little  way  below 
Apsley  Mill ;  and  the  freehold  and  inheritance  thereof  was  purchased 
by  the  plaintiff  J.  Dickinson  in  the  year  1811 ;  and  the  Nash  Mill  is, 
and  was  at  the  time  of  the  purchase  thereof,  an  ancient  mill. 
On  the  11th  of  September,  1817,  articles  of  agreement  under  seal 
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were  duly  made  and  executed  between  and  by  the  said  Company  of 
Proprietors  of  the  first  part,  the  plaintiff  John  Dickinson  of  the  second 
part,  and  the  plaintiffs  John  Dickinson  and  George  Longman,  on  behalf 
of  themselves  and  all  others  having  any  estate,  right,  or  interest  to  or 
in  the  mills  therein  mentioned,  of  the  third  part.  By  this  agreement, 
^nQn-i  ^^^^^  reciting  the  Act  of  Parliament  '^'authorizing  the  making  of 

-'  the  said  canal,  and  particularly  the  35th  section  as  to  the  con- 
struction of  a  reservoir  ;■  and  reciting  that  the  Company  had  made  and 
completed  the  canal,  but  had  not  fully  complied  with  the  provisions  of 
the  recited  Act  so  far  as  related  to  the  mills  called  Apsley  Mill  and 
Nash  Mill ;  and  reciting,  that  disputes  and  differences  had  for  several 
years  subsisted  between  the  said  parties  thereto,  and  actions  had  been 
brought  respecting  the  subtraction  of  water  by  means  of  the  said  canal 
from  Apsley  Mill  and  Nash  Mill ;  and  that,  upon  mature  deliberation, 
it  had  been  admitted  by  all  the  parties  thereto,  that  full  security  could 
be  obtained  for  the  said  mills,  and  an  end  put  to  such  disputes  and  dif- 
ferences, without  the  aid  of  reservoirs,  as  directed  by  the  recited  Act,  by 
varying  the  course  of  part  of  the  said  canal  between  Two-Waters  and 
the  tail-water  of  Nash  Mill,  and  by  such  other  means  as  thereinafter 
mentioned ;  and  reciting,  that  it  had  been  agreed  by  and  between  the 
parties  thereto,  that,  in  consideration  of  the  covenants  and  agreements 
thereinafter  entered  into  by  the  Company  to  make  the  said  deviation  in 
manner  thereinafter  mentioned,  and  for  other  considerations,  they  the 
said  J.  Dickinson  and  G.  Longman,  and  all  other  necessary  parties, 
should  sign  and  execute  all  such  matters  and  things,  devices,  convey- 
ances,  and  assurances,  as  by  counsel  should  be  deemed  advisable,  to  put 
an  end  to  and  prevent  all  further  claims,  disputes,  and  differences  relating 
to  the  supply  of  water  to  Apsley  Mill  and  Nash  Mill,  or  either  of  them, 
or  to  any  other  mill  which  might  thereafter  be  erected  between  Two- 
Waters  and  the  southward  end  of  the  said  deviation :  It  is  (amongst 
other  things)  witnessed,  that  in  consideration  of  the  premises,  and  also 
in  consideration  of  the  covenants,  articles,  and  agreements  thereinafter 
contained,  and  on  the  parts  and  behalves  of  J.  Dickinson  and  6.  Long- 
man to  be  kept,  done,  and  performed,  they  the  said  Company  cove- 
**1R91  nanted  and  ^agreed  to  and  with  J.  Dickinson  and  G.  Longman, 

■^  their  heirs,  &c.,  in  manner  following  (that  is  to  say) : — First, 
that  the  Company  would,  in  the  next  Session  of  Parliament,  apply  for 
and  do  all  that  in  them  lay  to  obtain  an  Act  of  Parliament  to  enable 
them,  within  the  space  of  twelve  calendar  months  from  the  passing  of 
the  said  Act,  at  their  own  costs  and  expenses,  to  make  and  complete, 
and  for  ever  afterwards  to  maintain  and  keep  in  repair,  a  deviation  in 
the  line  of  the  said  canal  as  thereinafter  mentioned.  Secondly,  that 
when  and  so  soon  as  the  said  deviation  should  be  completed  and  used 
for  navigation,  the  Company  would  stop  and  thenceforth  discontinue  the 
navigation  of  the  canal,  from  380  yards  south  of  Frogmore  Swing  Bridge 
to  the  junction  of  the  canal  and  river  below  the  Four  Locks,  in  the 


DICKINSON  V.  CANAL  CO.  288 

parish  of  Abbott's  Langley ;  and  that  they  the  said  Company  «hould 
not  nor  would,  at  any  time  thereafter,  make  any  other  alteration  in  the 
state  of  communication  between  the  canal  and  the  rivers  Gade  and  Bui- 
bourne  above  Nash  Mill,  or  any  diversion  of  the  waters  of  those  rivers^ 
but  the  same  should  continue  as  at  the  then  present  time  existing. 

This  agreement  was  followed  by  the  58  Geo.  3,  c.  xvi.,  intituled  <<  An 
Act  to  enable  the  Grand  Junction  Canal  Company  to  vary  the  Line  of 
part  of  their  Canal  in  the  County  of  Hertford,  and  for  altering  and 
enlarging  the  powers  of  several  Acts  relating  to  the  said  Canal."  By 
this  Act,  after  reciting  that  the  Company  had  made  and  completed  the 
Grand  Junction  Canal,  and  had,  in  pursuance  of  the  provisions  of  the 
first-mentioned  Act,  made  and  maintained  a  reservoir  for  the  use  of 
the  mills  situate  on  the  river  Colne,  but  that  the  Company  had  not 
made  any  reservoir  for  the  exclusive  supply  or  service  of  the  mills  on  the 
Bulbourne,  or  on  the  united  streams  of  the  rivers  Bulbourne  and  Gade^ 
but  in  lieu  thereof  had  erected  and  worked  a  steam-engine  for  the  throw- 
ing up  the  water  from  a  place  near  the  mill-tail  of  Nash  Mill,  situate  on 
the  *united  rivers  Bulbourne  and  Gtide,  in  the  parish  of  Abbott's  r^ooq 
Iiangley,  into  the  canal  and  rivers  above  Nash  Mill,  and  above  '- 
three  other  mills  on  the  said  united  rivers ;  and  that  the  Company  had 
also  made  and  worked  side  pounds  at  each  of  the  four  locks  on  the  Canal 
next  Nash  Mill,  for  the  purpose  of  diminishing  the  consumption  of  water 
thereat  from  the  said  united  rivers ;  and  that  disputes  had  for  several 
years  subsisted  between  the  Company  and  the  owners  and  occupiers  of 
Apsley  Mill  and  Nash  Mill  respecting  the  subtraction  of  water,  by 
means  of  the  said  canal,  from  the  said  two  mills,  and  the  inadequacy 
of  the  supply  afforded  by  the  said  engine  and  side  pounds,  to  compensate 
for  such  subtraction,  and  leakage,  and  evaporation,  and  the  want  of  such 
reservoir  to  supply  the  same ;  the  Company  were  empowered  to  vary 
the  line  of  canal  as  in  the  agreement  mentioned ;  but  it  was  thereby 
enacted,  that  it  should  not  be  lawful  for  the  Company,  upon  any  account 
or  pretence  whatever,  to  make  any  alteration  in  the  state  of  communi- 
cation between  the  said  canal  and  the  rivers  Gade  and  Bulbourne,  north- 
ward of  Nash  Mill,  other  than  as  authorized  by  the  said  Act,  nor  to 
divert  any  of  the  waters  of  the  said  rivers,  or  either  of  them,  in  any 
other  manner  than  is  diverted  at  the  time  of  passing  the  said  Act.  And 
by  the  said  Act  the  clauses  respecting  the  said  reservoirs  in  the  original 
Act  were  repealed. 

The  deviation  and  alterations  in  the  canal  contemplated  by  the  articles 
of  agreement  and  Act  of  Parliament  last  mentioned  were  duly  made. 
No  diversion  or  diminution  of  the  waters  of  the  rivers  Bulbourne  and 
Gade,  or  any  of  them,  by  means  of  a  well  sunk  in  their  neighbourhood, 
and  pumping  thereout,  as  hereinafter  mentioned,  had  ever  been  made 
by  the  Company  at  or  before  the  time  of  the  making  of  the  said  agree- 
ment and  the  passing  of  the  58  Geo.  8,  c.  xvi. 

In  the  year  182  i,  the  plaintiff  John  Dickinson  built  the  mill  called 
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- 

MCk(f\  Home  Park  Milt,  and,  in  1828,  the  mill  called  '''Croxlej  Mill ; 
-^  both  of  which  mills  are  situate  on  the  united  rivers  Bulbourne 
and  Oade,  south  of  Nash  Mill,  and  of  the  lower  or  southern  end  of  the 
deviation  authorized  by  the  58  Creo.  8,  c.  xvi. ;  and  the  said  two  mills 
so  built  are  now  occupied  bj  the  plaintiffs,  and  are,  and  ever  since  the 
building  thereof,  have  as  of  right  and  without  interruption,  been  worked 
bj  means  of  the  waters  of  the  said  rivers. 

In  the  year  1849,  the  company  sunk  and  excavated  a  large  well  at 
Cow  Boast,  in  their  own  ground,  close  to  the  east  bank  of  the  canal, 
and  close  to,  but  below,  the  southern  end  of  the  summit  level.  This 
well  was  sunk  for  the  purpose  of  adding  to  the  supply  of  water  in  the 
summit  level  of  the  canal.  With  this  object  the  well  has  been  excavated 
to  the  depth  of  seventy-two  feet,  and  the  Company  have  erected  in  and 
over  it  pumps  and  a  steam-engine,  and  have  by  means  thereof  pumped 
into  the  said  summit  level  north  of  Cow  Roast  Lock  large  quantities 
of  water  which  collected  into  the  well  below  the  surface  of  the  ground. 

It  is  admitted,  for  the  purposes  of  this  case,  that  the  Company,  by 
digging  the  well  at  Cow  Boast,  and  pumping  the  water  thereout,  have 
diverted  and  prevented  from  flowing  into  the  river  Bulbourne,  and 
pumped  into  the  said  summit  level  of  the  canal,  a  quantity  of  under- 
ground water,  which,  in  the  natural  and  accustomed  course  of  such 
water,  anterior  to  and  at  and  ever  since  the  11th  of  September,  1817, 
would  have  flowed  under  ground  into  the  river  Bulbourne ;  and  also  a 
certain  other  quantity  of  under-ground  water,  which  would  otherwise  have 
percolated  and  gone  through  the  intervening  chalk  and  earth  under  ground 
into  the  river  Bulbourne ;  and  both  which  quantities  of  water  would,  in 
the  natural  and  accustomed  courses  of  the  rivers  Bulbourne  and  Oade, 
have  flowed  to  the  mills  of  the  plaintiffs,  and  been  applicable  to  the 
working  thereof;  and  that,  by  the  loss  of  each  of  the  said  quantities  of 
*9Qn  *^**®^>  *^®  plaintiffs  have  been  prevented  from  working  their 
-^  said  mills  so  beneficially  as  they  otherwise  might  and  could  and 
would  have  done ;  and  that,  by  the  digging  of  the  said  well  at  Cow 
Boast,  and  the  pumping  thereout  by  the  Company,  a  portion  of  the 
water  of  the  river  Bulbourne,  which  would,  in  the  usual  and  natural 
course  of  the  river,  have  flowed  to  the  mills  of  the  plaintiffs,  and  been 
applicable  to  the  working  thereof,  is  drawn  off,  through  the  intervening 
chalk  and  earth,  out  of  the  said  river  into  the  said  well,  and  pumped 
into  the  summit  level  of  the  canal,  and  by  means  thereof  the  plaintiffs 
have  been  prevented  from  working  their  mills  so  beneficially  as  they 
otherwise  might  and  could  and  would  have  done. 

The  questions  for  the  opinion  of  the  Court  are — ^Pirst :  Whether  the 
Company,  by  digging  the  said  well  at  Cow  Boast,  and  pumping  the 
water  thereout,  and  thereby  diverting  and  preventing  from  flowing  into 
the  river  Bulbourne,  and  pumping  into  the  said  summit  level  of  the 
canal,  a  quantity  of  under-ground  water,  which,  in  the  natural  and 
accustomed  course  of  such  water,  anterior  to  and  at  and  ever  since  the 


4 
1 


DICKINSON  V.  CANAL  CO.  291 

11th  of  September,  1817,  would  haye  flowed  under  ground  into  the  river 
Bulboume,  and  which  water  would,  in  the  natural  and  accustomed  course 
of  the  rivers  Bulboume  and  Gade,  have  flowed  to  the  mills  of  the 
plaintiffs,  and  been  applicable  to  the  working  thereof,  and  have  thereby 
prevented  the  plaintiffs  from  working  their  mills  so  beneficially  as  they 
otherwise  might  and  could  and  would  have  done,  have  violated  the  58 
Geo.  3,  c.  xvi.,  and  the  articles  of  agreement  of  the  11th  of  September, 
1817,  or  either  and  which  of  them,  or  have  rendered  themselves  liable 
to  an  action,  irrespective  of  the  said  Act  of  Parliament  and  agreement. 

Secondly :  Whether  the  Company,  by  digging  the  said  well  at  Cow 
Roast,  and  pumping  the  water  thereout,  and  thereby  diverting  and  pre- 
venting from  flowing  into  the  river  Bulboume,  and  pumping  into  the 
said  summit  level  *of  the  canal,  a  quantity  of  under-ground  water,  r^oqo 
which  would  otherwise  have  percolated  and  gone  through  the  '- 
intervening  chalk  and  earth  under  ground,  and  would,  in  the  natural 
and  accustomed  course  of  the  rivers  Bulboume  and  Gade,  have  flowed 
to  the  mills  of  the  plaintiffs  and  been  applicable  to  the  working  thereof, 
and  have  thereby  prevented  the  plaintiffs  from  working  their  mills  so 
beneficially  as  they  otherwise  might  and  could  and  would  have  done, 
bave  violated  the  58  Geo.  3,  c.  xvi.,  or  the  articles  of  agreement  of  the 
11th  of  September,  1817,  or  either  and  which  of  them,  or  have  rendered 
themselves  liable  to  an  action,  irrespective  of  the  said  Act  of  Parliament 
and  agreement. 

Thirdly :  Whether  the  digging  of  the  said  well  at  Cow  Roast,  and 
the  pumping  thereout  by  the  Company,  so  as  to  draw  off  out  of  the 
river  Bulbourne,  through  the  intervening  chalk  and  earth  into  the  said 
well,  and  pumping  into  the  said  summit  level  of  the  canal,  a  portion  of 
the  water  of  the  river  Bulboume,  which  would  in  the  usual  and  natural 
course  of  the  river  have  flowed  to  the  mills  of  the  plaintiffs,  and  been 
applicable  to  the  working  thereof,  whereby  the  plaintiffs  have  been  pre- 
vented from  working  their  mills  so  beneficially  as  they  otherwise  might 
and  could  and  would  have  done,  are  a  violation  of  the  58  Geo.  3,  c.  xvL, 
and  the  articles  of  agreement  of  the  11th  of  September,  1817,  or  either 
and  which  of  them,  or  would  render  the  Company  liable  to  an  action, 
irrespective  of  the  said  Act  of  Parliament  and  agreement. 

The  fourth,  fifth,  and  sixth  questions  were  respectively  similar  to  the 
first,  second,  and  third,  except  that  the  words  <<  without  the  plaintiffs 
being  prevented  thereby  from  working  their  mills  so  beneficially  as  they 
otherwise  might  and  could  and  would  have  done,"  were  substituted  for 
the  words,  <<  and  have  thereby  prevented  the  plaintiffs  from  working 
their  mills  so  beneficially,"  &c. 

^Peacock  {Caim%  with  him)  argued  for  the  plaintiffs  in  last  r^cooq 
Michaelmas  Term  (l^ov.  17). — ^It  is  proposed  to  consider,  first,  '- 
▼hat  are  the  rights  of  the  plaintiffs  at  common  law;  and  secondly, 
whether  those  rights  are  in  any  way  affected  by  the  statute  or  agree- 

8 


293  EXCHEQUER  OP   PLEAS.    H.T.  1852. 

tnent.  By  twenty  years'  nninterrnpted  enjoyment,  the  plaintifis  haye 
acquired  the  right  to  a  flow  of  water  from  the  rivers  Bulbourne  and 
Gade,  for  working  their  mills ;  and  the  only  question  is,  whether  they 
are  entitled  to  be  supplied  by  the  under-ground  stream.  The  right  of 
a  riparian  proprietor  to  water  flowing  on  the  surface  is  settled  by  the 
cases  of  Wood  v.  Waud,  8  Exch.  748,  and  Embrey  v.  Owen,  6  Exch, 
358 ;  but  there  is  no  authority  which  determines  his  right  in  respect  of 
subterranean  water  which  supplies  the  surface  stream.  It  is  true  that, 
in  Acton  v.  Blundell,  12  M.  &  W.  824,  it  was  held  that  the  owner  of 
land,  through  which  water  flows  in  a  subterraneous  course,  has  no  right 
or  interest  in  it  which  will  enable  him  to  maintain  an  action  against  a 
neighbouring  proprietor,  who,  in  carrying  on  mining  operations  in  his 
own  land  in  the.  usual  manner,  causes  the  well  of  the  former  to  become 
dry.  But  that  case  is  distinguishable  from  the  present,  inasmuch  as 
there  the  plaintiff  had  enjoyed  the  benefit  of  the  under-ground  water 
for  less  than  twenty  years,  and  the  defendant  merely  excavated  his  own 
soil  in  the  ordinary  and  reasonable  use  of  it*  Here  the  defendants  have 
sunk  a  well,  not  for  the  enjoyment  of  their  land,  but  for  a  purpose 
wholly  foreign  to  it,  namely,  the  pumping  away  the  water  to  supply  a 
canal.  If  they  are  entitled  to  do  that,  any  private  individual  might 
purchase  a  small  portion  of  land,  and  by  sinking  a  well,  and  pumping 
the  water  for  the  purpose  of  selling  it,  might  stop  all  the  neighbouring 
streams.  The  same  rule  of  law  will  apply  to  subterranean  as  to  surface 
Water.  A  landowner  is  entitled,  jure  naturse,  to  the  use  of  all  water 
MOA-]  ^^^^^  flows  in  its  natural  course  ^through  his  land,  and  a  neigh- 
-*  bouring  proprietor  cannot  deprive  him  of  it  unless  the  latter  has 
acquired  some  right  by  grant  or  otherwise.  Assuming  that  he  may  sink 
a  well  for  the  purpose  of  cultivating  his  land,  or  getting  coals  or  mine- 
rals, and  thereby  drain  his  neighbour's  well,  he  clearly  cannot  do  so 
for  a  purpose  wholly  unconnected  with  the  ordinary  use  of  the  soil* 
The  true  principle  is  found  in  the  Digest,  lib.  89,  tit.  8,(a)  De  aqu&,  et 
aquae  pluviae  arcendae :  Art.  1,  iii.  <<  Denique  Marcellus  scribit,  cunci 
eo,  qui  in  suo  fodiens  vicini  fontem  avertit,  nihil  posse  agi :  nee  de  dolo  : 
et  sane  actionem  non  debet  habere,  si  non  animo  vicino  nocendi,  sed 
suum  agrum  meliorem  faciendi,  id  fecit."  Here  the  plaintiffs  have 
acquired  a  right  by  user.  In  Balston  v.  Bensted,  1  Camp.  463,  Lord 
ELLENBOROuaH,  C.  J.,  ruled  that,  after  twenty  years'  uninterrupted 
enjoyment  of  a  spring  of  water,  an  absolute  right  to  it  is  gained  by  the 
occupier  of  the  close  in  which  it  issues  above  ground^  and  the  owner  of 
an  adjoining  close  cannot  lawfully  cut  a  drain  whereby  the  supply  of 
water  to  the  spring  is  diminished. 

Such  being  the  right  of  the  plaintiffs  at  common  law,  it  is  submitted 
that  it  is  not  affected  by  the  statutes  or  agreement.  The  83  Geo.  8, 
c.  Ixxx.,  incorporates  the  Company  for  the  purpose  of  making  a  canal. 
By  section  9,  they  are  authorized  to  supply  the  canal  with  water  <<  from 

(a)  Pothier^8  ed.  toL  8,  p.  67S» 
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all  such  brooks,  springs,  streams,  riyulets,  rivers,  waters,  and  water- 
courses, which  were,  or  should  flow,  or  be  found  in  digging  or  making 
the  said  canal  and  collateral  cuts  respectiyely,"  &c.  No  authority  is 
there  given  to  sink'  wells  and  pump  up  water.  Then  the  85th  section 
provides,  that  before  any  of  the  streams,  rivulets,  waters,  &c.,  which 
then  supplied  the  rivers  Gade  or  Bulbourne,  or  any  of  the  streams  which 
communicate  with  such  rivers,  shall  be  used  for  the  supply  of  the  intended 
canal,  the  Company  shall  form  a  reservoir  sufficient  to  supply  such 
rivers  with  a  quantity  *of  water,  equal,  at  least,  to  what  shall  ri^nQ.f- 
be  taken  for  the  intended  canal.  The  power  of  the  Company  '- 
to  purchase  land  is  derived  from  that  Act,  and  the  legislature  never 
intended  that  they  should  use  the  land  in  a  manner  wholly  unauthorized 
by  it.  A  Company  incorporated  for  making  a  railway  could  not  pur- 
chase land  under  the  compulsory  clauses  of  the  8  &  9  Vict.  c.  18,  and 
use  it  for  a  purpose  different  from  that  which  their  special  Act  autho- 
rized. The  principle  applicable  to  the  construction  of  statutes  of  this 
description,  is  thus  stated  by  Lord  Eldon,  C,  in  Blakemore  v.  The 
Glamorganshire  Canal  Navigation,  1  My.  &  E.  154 :  <<  I  apprehend 
those  who  come  for  them  to  Parliament  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature  empowers  and  com- 
pels them  to  do ;  and  that  they  shall  do  nothing  else :  that  they  shall 
do  and  forbear  all  that  they  are  required  to  do  and  to  forbear,  as  well 
with  reference  to  the  interests  of  the  public  as  with  reference  to  the 
interests  of  individuals.'^ 

Orompton  for  the  defendants  {Blachlmrn  with  him). — ^First,  have  the 
plaintiffs  any  right  at  common  law  to  restrain  the  defendants  from  exca- 
vating their  own  soil,  so  that  the  under-ground  stream  may  not  be  pre- 
vented from  percolating  the  earth,  and  flowing  into  the  river  Bulbourne  ? 
It  is  submitted  that  they  have  not.  The  defendants  are  entitled,  as 
owners  of  the  soil,  to  use  the  under-ground  water,  and  the  plaintiffs  can- 
not impose  upon  them  a  servitude  ^<quod  non  facias."  The  law  as  to 
under-ground  water  is  perfectly  different  from  that  which  regulates  the 
right  to  surface  streams.  The  difference  arises  from  the  geological  un- 
certainty as  to  the  existence  and  course  of  subterranean  waters,  and  the 
difficulty  of  ascertaining  the  exact  extent  to  which  one  person's  land  is 


affected  by  an  excavation  on  another's.     For  those  '^reasons,  in 
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the  case  of  under-ground  water,  there  can  be  no  general  pre- 
sumption of  law,  or  particular  presumption  of  a  grant,  so  as  to  impose 
a  servitude  or  easement.  Upon  such  principles  Acton  v.  Blundell,  12 
M.  &  W.  824,  was  decided,  and  the  whole  reasoning  in  that  case  is 
applicable  to  the  present.  Balston  v.  Bensted,  1  Camp.  463,  was  merely 
a  Nisi  Prius  decision,  and  must  be  considered  as  overruled  by  Acton  v. 
Blundell.  Indeed,  as  is  observed  in  Gale  on  Easements,  page  181,  the 
proposition  laid  down  by  Lord  Ellbnborough  in  that  case  appears  to 
include,  under  the  same  general  rule,  watercourses  of  all  descriptions, 
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whether  the  stream  flows  in  the  ordinary  manner  above  ground,  or  only 
emerges,  after  having  made  its  way  through  the  adjoining  land  below 
the  surface  of  the  earth.  But  Tindal,  G.  J.,  in  delivering  the  judg- 
ment of  the  Court  in  Acton  v.  Blundell,  says,  <<  We  think,  on  consider- 
ing the  grounds  and  origin  of  the  law  which  is  held  to  govern  running 
streams,  the  consequences  which  would  result  if  the  same  law  is  made 
applicable  to  springs  beneath  the  surface,  and  lastly,  the  authorities  to 
be  found  in  the  books,  so  far  as  any  inference  can  be  drawn  from  them 
bearing  on  the  point  now  under  discussion,  that  there  is  a  marked  and 
substantial  difference  between  the  two  cases,  and  that  they  are  not  to 
be  governed  by  the  same  rule  of  law."  A  well  itself  is  a  disturbance 
of  the  natural  state  of  things.  Tindal,  C.  J.,  in  delivering  the  same 
judgment,  says,  « In  the  case  of  a  well  sunk  by  a  proprietor  in  his  own 
land,  the  water  which  feeds  it  from  a  neighbouring  soil  does  not  flow 
openly  in  the  sight  of  a  neighbouring  proprietor,  but  through  the  hidden 
veins  of  the  earth,  beneath  its  surface ;  no  man  can  tell  what  changes 
these  under-ground  sources  have  undergone  in  the  progress  of  time ;  it 
may  well  be,  that  it  is  only  yesterday's  date  that  they  first  took  the 
course  and  direction  which  enabled  them  to  supply  the  well :  again,  no 
♦9Q71  proprietor  knows  what  portion  of  *water  is  taken  from  beneath 
^  his  own  soil ;  how  much  he  gives  originally,  or  how  much  he 
transmits  only,  or  how  much  he  receives ;  on  the  contrary,  until  the 
well  is  sunk,  and  the  water  collected  by  draining  into  it,  there  cannot 
properly  be  said,  with  reference  to  the  well,  to  be  any  flow  of  water  at 
all."  Cooper  v.  Barber,  3  Taunt.  99,  is  also  an  authority  to  show  that 
no  right  can  be  acquired  by  user  of  percolating  water.  The  passage 
cited  from  the  Digest  supports  this  view.  Its  meaning  is,  that  a  person 
who  digs  a  well  in  his  own  land,  and  thereby  diverts  the  stream  of  his 
neighbour,  is  not  liable  to  an  action,  unless  he  does  it  maliciously.  So, 
in  the  Digest,  lib.  39,  tit.  iii.  art.  21,  iii.  :{a)  «  Si  in  meo  aqua  erumpat, 
quae  ex  tuo  fundo  venas  habeat ;  si  eas  venas  incideris,  et  ob  id  desierit 
ad  me  aqua  pervenire,  tu  non  videris  vi  fecisse,  si  nulla  servitus  mihi  eo 
nomine  debita  fuerit :  nee  interdicto  quod  vi  aut  clam  teneris."  Again, 
in  the  Digest,  lib.  89,  tit.  ii.  Art.  1,  xi.(6)  <<  De  Damno  Infecto.  Hoc 
docet  IJlpianus :  Item  videamus,  quando  damnum  dari  videatur :  Stipu- 
latio  enim  hoc  continet,  quod  vitio  sedium,  loci,  operis,  damnum  fit :  TJt 
puta  in  dome  mea  puteum  aperio,  quo  aperto  ven»  putei  [tui]  prsecisse 
sunt :  an  tenear  ?  Ait  Trebatius,  non  teneri  me  damni  infecti ;  neque 
enim  existimari  operis  mei  vitio  damnum  tibi  dari  in  ea  re,  in  qua  jure 
meo  usus  sum.  Si  tamen  tam  alte  fodiam  in  meo,  ut  paries  tuns  stare 
non  possit,  damni  infecti  stipulatio  committetur."  In  Smith  v.  Ken- 
rick,  7  C.  B.  515,*  Maule,  J.,  after  observing  that  the  law  upon  the 
subject  of  subterranean  rights  was  much  discussed  in  Acton  v,  Blundell, 
says — «  The  distinction  between  subterranean  and  surface  rights  seems 

>E.  0.  L.  B.  ToL  61 
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to  be  this : — Ab  to  surface  flows,  parties  acquire  rights  to  them  because 
there  is  the  acquiescence  of  everybody  who  has  any  interest  in  the 
matter.  But,  as  to  ^under-ground  percolations,  no  rights  are  r^ooo 
gained,  because  nobody  knows  anything  about  them."  In  using  ^ 
the  water,  there  is  nothing  to  confine  the  owner  of  the  soil  to  any  par- 
ticular purposes.  Then,  is  there  any  difference  with  respect  to  the 
water  which  flawed  under  ground  into  the  river  Bulboume  ?  It  is  sub- 
mitted, that  the  plaintiffs  have  no  right  to  a  negative  easement  of  that 
kind  over  the  defendants'  land, — ^neither  have  they  a  right  to  require 
the  defendants  to  keep  the  intervening  chalk  in  such  a  state  as  to  pre- 
vent the  water  of  the  river  from  percolating  through  it  into  the  well. 
At  all  events,  assuming  that  the  plaintiffs  could  establish  such  a  nega- 
tive easement,  their  right  being  merely  to  have  the  water  for  working 
their  mills,  no  action  will  lie,  unless  they  are  prevented  from  working 
them  so  beneficially  as  they  otherwise  might  have  done. 

Then,  do  the  statutes  or  agreement  alter  the  case?  The  statutes 
neither  give  to  the  plaintiffs  any  additional  rights,  nor  take  from  the 
defendants  any  rights  which  they  possessed  at  common  law.  The  mat- 
ters to  which  they  are  applicable  are  fully  recited,  and  their  object, 
with  that  of  the  agreement,  is  merely  to  sanction  the  deviation  in  the 
course  of  the  canal.  Blakemore  v.  The  Glamorganshire  Canal  Com- 
pany, 1  My.  &  E.  155,  is  distinguishable,  for  there  the  private  Act  of 
the  Company  defined  their  rights  in  respect  of  the  water,  and  they 
sought  to  avail  thetnselves  of  its  provisions  to  extend  their  canal,  and 
80  interfere  with  the  vested  rights  of  the  mill  proprietors.  That  case 
is  explained  by  the  decision  of  the  Court  of  Exchequer  in  Blakemore 
V.  The  Glamorganshire  Canal  Company,  2  C.  M.  &  R.  133. 

Peacock  in  reply. — The  passage  cited  from  the  Digest,  lib.  89,  tit. 
ii.  Art.  1,  xi.,  has  no  application,  for  that  is  a  case  of  two  proprietors^ 
each  digging  a  well  on  his  own  land.  *The  other  passages  cited  r^cooci 
from  the  Digest  are  to  this  effect — that  a  person  may  not  sink  a  ^ 
well  so  as  to  injure  his  neighbour,  unless  it  be  in  the  ordinary  and  pro- 
per use  of  his  own  land.  The  plaintiffs  having  a  positive  right  to  a 
watercourse,  the  defendants  would  not  be  justified  in  digging  a  tunnel 
beneath  their  own  land,  and  so  injuring  the  plaintiffs'  right.  Then, 
how  are  they  entitled  to  cut  off  the  stream  ?  The  statutes  give  them 
no  authority  to  do  so,  and  their  powers  are  confined  to  the  purposes 
therein  mentioned.  Though  the  plaintiffs  might  not  be  prevented  by 
the  defendants  from  working  their  mills  so  beneficially,  nevertheless  an 
action  will  lie,  for  it  is  an  infringement  of  a  right,  and  the  defendants, 
by  twenty  years'  user,  might  establish  a  right  in  themselves  to  the 
^easement. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Pollock,  C.  B. — ^This  case  was  sent  for  our  opinion  by  the  Mastet 
VOL.  YIL— 27  8  2 
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of  the  Bolls.  [His  Lordship  stated  the  substance  of  the  case,  and  pro- 
ceeded :]  His  Honour  has  been  pleased  to  ask  six  different  questions, 
on  which  we  shall  certify  our  opinion  in  favour  of  the  plaintiffs,  and 
against  the  Company ;  and  according  to  the  practice  which  this  Court 
has  adopted  for  several  years  past,  we  proceed  to  state  our  reasons  for 
the  opinion  which  we  give. 

Questions  of  rights  to  flowing  water  have  been  much  discussed  in 
modem  times  in  several  cases,  Mason  v.  Hill,  5  6.  &  Ad.  1/  Wood  n. 
Waud,  8  Exch.  748,  Embrey  v.  Owen,  6  Exch.  358,  and  placed  on  their 
proper  foundation.  We  consider  it  as  settled  law,  that  the  right  to 
have  a  stream  running  in  its  natural  course  is,  not  by  a  presumed  grant 
from  long  acquiescence  on  the  port  of  the  riparian  proprietors  above 
and  below,  but  is  ex  jure  naturae :  Shury  tr.  Piggot,  8  Bulst.  889,  Tyler 
4^001  ^'  '*'^^^^^^9  4  Mason's  (American)  Rep.  397 ;  and  an  incident 
^  of  property,  as  much  as  the  right  to  have  the  soil  itself  in  its 
natural  state,  unaltered  by  the  acts  of  a  neighbouring  proprietor,  who 
cannot  dig  so  as  to  deprive  it  of  the  support  of  his  land.  But  in  the 
much  considered  case  of  Acton  v.  Blundell,  12  M.  &  W.  324,  in  the 
Court  of  Exchequer  Chamber,  a  distinction  is  made  for  the  first  time 
between  under-ground  waters  and  those  which  flow  on  the  surface ;  and 
it  was  held,  that  the  owner  of  a  piece  of  land,  who  has  made  a  well  in 
it,  and  thereby  enjoyed  the  benefit  of  under*ground  water,  but  for  less 
than  twenty  years,  has  no  right  of  action  against  a  neighbouring  pro- 
prietor, who,  in  sinking  for  and  getting  coals  from  his  soil  in  the  usual 
and  proper  manner,  causes  the  well  to  become  dry.  The  decision  goes 
no  further.  In  such  a  case  the  existence  and  state  of  under-ground 
water  is  generally  unknown  before  the  well  is  made ;  and  after  it  is  made 
there  is  a  difficulty  in  knowing  certainly  how  much,  if  any  indeed,  of 
the  water  of  the  well,  when  the  ground  was  in  its  natural  state,  be- 
longed to  the  owner  in  right  of  his  property  in  the  soil,  and  how  much 
belonged  to  that  of  lus  neighbour,  who,  in  digging  a  mine  or  another 
well,  may  possibly  be  only  taking  back  his  own.  These  practical  uncer- 
tainties make  it  very  reasonable  not  to  apply  the  rules  which  regulate 
enjoyment  of  streams  and  waters  above  ground  to  subterranean  waters^ 
especially  when  the  result  would  be  to  limit  the  full  enjoyment  of  the 
rights  of  property  in  the  neighbouring  owner,  and  to  prevent  him  from 
extracting  valuable  metals  or  minerals  from  his  own  soil,  or  making 
some  other  beneficial  use  of  it.  When  water  is  on  the  surface,  the  right 
of  the  owner  of  the  adjoining  land  to  the  usufruct  of  that  water  is  not 
a  doubtful  matter  of  fact ;  it  is  public  and  notorious,  and  such  a  right 
ought  as  a  matter  of  course  to  be  respected  by  every  one :  and  indeed. 
^^011  ^  ^^^  course  of  a  subterranean  ^stream  were  well  known,  as  is 
^  the  case  with  many,  which  sink  under  ground,  pursue  for  a  short' 
space  a  subterraneous  course,  and  then  emerge  again,  it  never  could  bo 
contended  that  the  owner  of  the  soil  under  which  the  stream  flowed 
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could  not  maintain  an  action  for  the  diyersion  of  it,  if  it  took  place 
under  such  circumstances  as  wotdd  have  enabled  him  to  recover  if  the 
stream  had  been  wholly  above  ground.  When,  however,  the  springs 
come  to  the  surface  and  form  streams  and  rivers,  the  established  rules 
apply,  that  each  riparian  owner  is  entitled,  not  to  the  property  in  the 
flowing  water,  but  the  usufruct  of  its  stream  for  all  reasonable  pur- 
poses, to  drink,  to  water  his  cattle,  or  to  turn  his  mills,  according  to 
the  nature  and  situation  of  the  stream.  Each  such  owner,  therefore, 
has  a  remedy  for  the  infringement  of  this  right.  If  then  the  stream 
is  diverted  by  altering  its  course,  or  cutting  down  its  banks,  or  the 
water  abstracted  from  it  for  unauthorized  purposes,  the  owner  has  his 
right  of  action  against  the  wrong-doer. 

In  the  present  case,  the  water  is  proved  to  have  been  taken  from  the 
river  after  it  formed  part  of  its  stream,  not  by  the  reasonable  use  of 
it  by  another  riparian  proprietor,  but  by  the  digging  of  a  well,  which 
is  clearly  a  diversion ;  and  aa  action  will  lie  at  common  law  against  the 
Company  for  the  injury  which  has  resulted  from  that  unauthorized  act 
to  the  known  right  of  the  mill-owners.  If,  indeed,  it  had  appeared 
that  the  Company  were  ignorant,  and  could  not  by  any  degree  of  care 
have  ascertained,  before  making  the  well,  that  it  would  have  the  effect 
of  abstracting  the  water,  and  when  they  discovered  that  it  did,  could 
not  have  repaired  the  mischief,  it  might  have  raised  a  question  whether 
the  action  was  maintainable ;  but  this  point  is  not  suggested  in  the  case, 
and  it  would  be  immaterial  for  the  decision  of  the  principal  question  in 
the  case  before  the  Master  of  the  Rolls,  as  will  appear  from  our  answer 
to  a  subsequent  question. 

♦With  respect,  then,  to  the  right  of  action  of  the  mill-owners,  r^oAo 
at  common  law,  against  the  Company,  for  abstracting  water  which  ^ 
actually  had  formed  a  part  of  the  stream  of  the  rivers  Gade  and  Bui- 
bourne  by  sinking  the  well,  we  think  that  the  Company  are  liable  for 
sinking  the  well. 

As  to  the  abstraction  of  the  water  which  never  did  form  part  of  the 
rivers,  but  has  been  prevented  from  doing  so  in  its  natural  course,  by 
the  excavation  of  the  well,  whether  the  water  was  part  of  an  under- 
ground watercourse  or  percolated  through  the  strata,  we  are  also  of 
opinion  that  an  action  would  lie.  The  mill-owners  were  entitled  to  the 
benefit  of  the  stream  in  its  natural  course ;  and  they  are  deprived  of 
part  of  that  benefit  if  the  natural  supply  of  the  stream  is  taken  away. 

The  remaining  questions  are,  whether  the  sinking  of  the  well  and  the 
consequent  abstracting  of  the  water  of  the  rivers,  and  the  waters  and 
springs  supplying  it,  is  a  breach  of  agreement  between  the  mill-owners 
.and  the  company,  of  the  11th  of  September,  1817,  or  of  the  obligation 
imposed  on  the  Company  by  the  Act  of  68  (Jeo.  8,  c.  xvi.  We  are  of 
opinion  that  the  taking  away  the  water  of  the  rivers,  or  the  supply  of 
the  rivers  from  springs  and  percolations,  by  means  of  the  well,  is  a 
breach  of  the  agreement  and  sJso  of  the  Act  of 
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The  agreement  recites  the  Act  of  the  88  Geo.  8,  c.  Ixxx.,  which  pro- 
vides that,  before  any  of  the  brooks,  streams,  rivulets,  waters^  -water* 
courses,  or  springSj  which  supply  the  Gade  or  Bulbourne,  or  any  of  the 
streams  or  cuts  which  were  formed  out  of,  or  communicated  with,  such 
rivers  or  streams,  should  be  taken  or  used  for  the  purposes  of  the  canal ; 
and  before  the  rivers  Qnde  or  Bulbourne,  or  such  other  streams  or  cuts, 
should  be  diminished  thereby,  a  reservoir  should  be  made  for  the  col- 
lecting flood-waters  sufficient  to  supply  the  said  rivers  with  a  quantity 
^oAo-i  of  water  *at  least  equal  to  what  should  be  taken  from  the  said 

-*  rivers,  brooks,  streams,  cuts,  rivulets,  waters,  watercourses,  or 
springs,  for  the  use  of  the  canal ;  and  that  whenever  there  should  be  a 
want  of  water  in  any  of  the  said  rivers,  streams,  or  cuts,  for  the  use  or 
supply  of  any  mill  or  mills  thereon,  it  should  be  lawful  for  the  person 
who  should  be  appointed  as  thereinafter  mentioned,  and  he  was  thereby 
empowered  and  directed,  at  the  instance  of  the  occupiers  of  such  mill 
or  mills,  to  let  off  from  any  such  reservoir,  and  to  convey  to  any  such 
river,  stream,  or  cuts,  by  means  of  such  aqueducts  or  feeders  above 
such  mill  or  mills,  such  supply  of  water  as  should  be  equal  at  least  to 
the  quantity  taken  from  stich  river j  stream^  or  cut^  above  such  mUl^  for 
the  use  or  supply  of  the  said  canal :  provided  also,  that  in  case  a  suffi- 
cient quantity  of  flood-waters  could  not  be  collected  and  obtained  to 
answer  the  purposes  aforesaid,  at  all  times  and  seasons  of  the  year,  then 
whenever  and  as  soon  as  it  should  appear  that  such  a  sufficient  quantity 
of  flood-waters  could  not  at  all  times  be  collected  and  retained,  for  the 
purpose  of  constantly  supplying  such  rivers,  streams,  or  cuts,  and  serving 
such  mills  with  a  quantity  of  water  equal  at  least  to  what  should  be 
taken  from  them  for  the  use  and  supply  of  the  said  intended  canal,  the 
said  Company  of  proprietors  should  not,  at  any  time  thereafter,  take 
or  use  or  have  any  further  communication  with  any  of  the  waters  of 
the  said  rivers,  streams,  or  cuts,  or  either  of  them,  or  with  the  brooks, 
streams,  rivulets,  watersy  watercourses,  or  epringSy  which  then  supplied 
the  said  rivers,  streams,  or  cuts,  for  any  purposes  whatsoever  relating 
to  the  said  intended  canal,  but  should  from  thenceforth  absolutely  cease 
to  take  and  cause  to  be  taken  or  used  the  said  waters,  or  any  part 
thereof,  for  any  purposes  whatsoever  relating  thereto,  except  it  were 
the  waste  waters  only  thereof,  after  the  same  were  discharged  from  the 
said  rivers,  streams,  or  cuts,  anything  in  the  said  Act  contained  to  the 
'*'3041  ^^^^^^1  thereof  in  anywise  '^'notwithstanding.     The  agreement 

-*  then  recites  that  there  had  been  disputes  between  the  mill-owners 
and  the  Company ;  and  that  upon  mature  deliberation  it  was  admitted, 
that  full  security  could  be  obtained  for  the  mills,  and  an  end  put  to  dis- 
putes, by  varying  the  course  of  the  canal  in  a  tract  therein  referred  to ; 
and  the  agreement  contains  a  covenant  by  the  Company  to  endeavour 
to  procure  an  Act  to  authorize  the  deviation,  and  also  a  covenant  that  tha 
Company  should  not  at  any  time  make  any  other  alteration  in  the  state 
of  communication  between  the  canal  and  the  said  rivers  Gade  and  Bui- 
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bourne  above  the  higher  mill,  or  any  diverrion  of  the  water%  of  those 
rivers,  but  the  %ame  $hdU  continue  a»  at  present  existing.. 

It  appears  to  us  to  be  clear,  that  the  meaning  of  the  agreement  was, 
that  the  mill-owners  should  have  the  benefit  of  all  the  waters  of  the 
Gade  and  Bulboume,  and  of  the  waters  or  springs  that  supply  those 
riversy  as  they  existed  at  the  date  of  it.  They  were  entitled  under  the 
original  Act,  33  Geo.  3,  c.  Ixzx.,  to  have  that  quantity  provided  by  a 
reservoir ;  and  when  the  reservoir  is,  by  mutual  consent,  done  away 
with,  so  that  there  is  no  supply  to  be  provided  equal  to  what  should  be 
taken  from  the  rivers  or  the  waters  or  springs  supplying  these,  and 
there  is  a  stipulation  that  no  diversion  of  the  waters  of  the  rivers  should 
be  made,  hU  that  they  should  continue  as  then  existing^  surely  it  was 
meant  that  they  should  not  only  not  take  from  the  rivers  what  had  become 
part  of  them,  but  that  they  should  not  take  the  waters  or  springs  which, 
in  their  natural  courses,  would  form  part  of  those  rivers  in  their  then 
existing  state.  It  was  meant  that  the  mill-owners  should  have  the 
benefit  of  the  full  flow  of  the  rivers  in  their  natural  state  as  they  were 
at  the  date  of  the  agreement ;  and  if  so,  the  making  of  the  well,  which 
had  the  effect  of  diminishing  the  flow,  was  a  breach  of  that  covenant. 
Whether  the  Company,  in  sinking  it,  could  have  protected  themselves  or 
not,  on  the  ground  that  they  took  all  reasonable  care,  and  *could  r^cone 
neither  have  foreseen  the  injury  to  the  mill-owners  nor  repaired  ^ 
it,  they  were  bound  by  their  covenant  not  to  diminish  the  supply.  If 
they  did,  no  matter  what  was  the  care  they  took,  it  was  an  absolute 
engagement,  and  they  are  liable.  « 

The  terms  of  the  Act  of  Parliament,  58  Geo.  3,  c.  zvi.,  which  pro- 
hibit the  Company  fron.  making  a  diversion  of  the  waters  of  the  rivers 
Gade  and  Bulbourne,  are  not  so  clear.  They  are  only  bound  by  the 
Act  not  to  divert  any  of  the  waters  of  the  said  rivers^  or  either  of  them, 
in  any  other  manner  than  as  diverted  at  the  time  of  the  Act.  But  we 
think  that  the  same  construction  ought  to  be  put  on  these  words  as  those 
used  in  the  agreement,  and  that  the  meaning  was,  that  the  rivers  should 
be  left  with  the  same  quantity  of  water,  so  far  as  the  acts  of  the  Com- 
pany were  concerned.  This,  however,  we  apprehend  to  be  an  immaterial 
point,  as  the  obligation  imposed  by  the  covenant  on  the  Company  must 
still  remun,  for  it  never  could  be  the  intention  of  the  legislature  to  alter 
it  by  the  58  Geo.  3. 

One  other  observation  only  remains  to  be  made,  viz.,  that  as  the  mill- 
owners  are  entitled  to  sue  the  Company  for  abroach  of  their  agreement, 
by  diminishing  the  water  of  the  rivers,  actual  loss  of  profit  by  being 
unable  to  work  the  mills  as  before  is  not  necessary  to  enable  the  owners 
to  recover,  nor  is  it  if  the  Company  was  not  authorized  to  make  the 
well  at  common  law :  Embrey  v.  Owen. 

We  therefore  answer  the  several  questions  of  the  Master  of  the  Bolls 
in  favour  of  the  plaintiffs. 
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A  certificate,  in  conformity  with  the  above  opimon,  was  afterwards 
sent  to  the  Master  of  the  Bolls. 

The  doctrine  held  in  Aoton  «.  Blnndeli,  wm  flaenoee  are  bo  chuigeable  and  nnoontroIUble 

adopted  In  Roath  «.  DriscoU,  20  Conn.  533,  and  that  we  cannot  subject  them  to  the  regulation 

water  percolating  through  and  under  the  soili  of  law,  nor  build  upon  them  a  system  of  rules, 

held  not  to  be  goremed  by  the  rules  applicable  to  a«  we  hare  done  with  streams  on  the  surface." 

■treams  flowing  on  the  surface ;  "  Water,  whether  And  it  was  consequently  decided,  that  subtemu 

moving  or  motionless  in  the  earth,"  sud  Ells-  nean  water  might  be  lawfully  collected  in  a  well 

WOBTH,  J.,  "  is  not  in  the  eye  oif  the  law  dis*  or  reservoir,  although  the  effect  was  to  lower  or 

tinct  from  the  earth.    The  laws  of  its  existence  exhaust  an  ad|joining  well,  which  had  been  used 

and  progress,  while  there,  are  not  uniform,  and  by  the  proprietor  for  fifteen  years  without  in- 

cannot  be  known  or  regulated.    It  rises  to  torruption.     The  same  point  was  decided  in 

great  heights,  and  mores  collaterally  by  in-  Greenleaf «.  Francis,  18  Pick.  117. 
flaenoes  beyond  our  apprehension.    These  in- 


♦806]  *GAViifr  V.  Allan.    Jan.  24. 

A  defendant  is  not  entitled  to  judgment  as  in  case  of  a  npusuit,  where  the  plaintiff,  after  issue 
joined,  has  taken  the  benefit  of  the  Insolvent  Act»  and  inserted  in  his  schedule  the  debt  for 
which  the  action  is  brought,  but  it  does  not  appear  whether  the  assignees  are  willing  to 
proceed. 

This  was  a  rule  for  judgment  as  in  case  of  a  nonsuit. — ^Issue  was 
joined  on  the  22d  of  March,  1850  $  on  the  81st  of  January,  1851,  the 
.plaintiff  was  discharged  under  the  Insolvent  Debtors  Act.  The  debt 
for  which  this  action  was  brought  was  inserted  in  his  schedule ;  but  it 
did  not  appear  from  the  affidavits,  whether  the  assignees  were  willing 
to  proceed,  or  whether  any  application  had  been  made  to  them. 

S.  Temple  showed  cause. — The  plaintiff  ought  not  to  be  compelled 
to  proceed,  since  he  has  no  longer  any  interest  in  the  action,  which  is 
now  vested  in  his  assignees.  No  application  has  been  made  to  the 
assignees,  and  the  defendant  should  be  left  to  take  down  the  cause  by 
proviso.  Taylor  v.  Montague,  2  M.  &  W.  815,  and  Frodsham  v.  Rust, 
4  Dowl.  P.  C.  90,  will  be  relied  upon  in  support  of  the  rule ;  but  in  the 
former  case  the  assignees  had  refused  to  proceed  with  the  action,  and 
the  latter  is  at  variance  with  Cross  v.  Robertson,  7  M.  &  Gr.  640,"  8 
Scott,  N.  R.  346,  where,  the  plaintiff  having  become  bankrupt  after 
issue  joined,  the  Court  discharged  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  and  refused  to  direct  a  stet  processus. 

Wise  in  support  of  the  rule. — The  plaintiff's  affidavit  does  not  allege 
that  the  claim  is  in  respect  of  a  bon&  fide  debt,  but  only  that  it  is  entered 
in  his  schedule ;  and  it  may  be  that  there  is  no  ground  whatever  for  the 
action.  In  Taylor  t;.  Montague,  this  Court  refused  to  discharge  the 
rule  for  judgment  as  in  case  of  a  nonsuit  on  a  peremptory  undertaking, 
unless  security  for  costs  was  also  given.     [Pabke,  B. — It  only  decided 

•B.  C.L.B.  ToL49. 
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that,  where  the  aaBignees  *refiase  to  proceed,  the  Court  will  ismst  r^or^fr 
upon  a  peremptory  undertakiog  and  security  for  costs.]  That  '- 
case  was  not  referred  to  in  Cross  v.  Robertson.  The  14  Geo.  2,  c.  17, 
B.  1,  has  given  to  evory  defendant  a  right  to  compel  the  plaintiff  to 
proceed  according  to  the  course  and  practice  of  the  Court ;  and  if,  in 
this  case,  the  plaintiff's  excuse  is  that  the  assignees  have  interfered,  it 
is  incumbent  on  him  to  show  that  fact. 

The  Court  haying  suggested  that  a  stet  processus  should  be  entered, 
both  parties  consented,  and  a  rule  was  drawn  up  accordingly. 


Bbbttbll  v.  Dawbs.    Jan.  27. 

Under  the  Joini-etook  Companies  Winding-np  Act,  11  A  12  Vict  e.  45,  an  "interim  managei^ 
iB  a  distinet  offlcer  flrom  the  '<  official  manager ;"  and  therefore  the  78d  section  of  that  Aot^  which 
empowers  the  Ooart»  alter  the  first  appointment  of  an  official  manager,  to  stay  proceedings  in 
certain  actions  until  after  proof  hefore  the  Master,  does  not  apply  where  an  interim  manager 
only  has  heen  appointed. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  all  proceed- 
ings on  the  judgment  recoyered  in  this  action  should  not  be  stayed  until 
after  proof,  or  exhibiting  or  making  such  proof  as  the  plaintiff  might  be 
able,  of  his  debt  or  demand,  before  the  Master  in  Chancery  to  whom  the 
winding  up  of  the  affairs  of  the  Pennant  and  Cragven  Consolidated  Lea4 
Mining  Company  had  been  referred,  pursuant  to  the  Joint  Stock  Com- 
pames  Winding-up  Act,  11  &  12  Vict.  c.  45. 

It  appeared  from  the  affidavits,  that  the  Company  was  formed  in  the 
year  1848,  and  that  this  action  was  commenced  in  June,  1851,  against 
the  defendant,  who  was  a  shareholder  in  the  Company,  to  recover  the 
price  of  goods  sold  by  the  plaintiff  to  the  Company.  Notice  of  trial  was 
given  for  the  13th  of  November ;  but  on  the  7th,  the  defendant  consented 
to  a  Judge's  order  to  stay  proceedings  on  payment  of  debt  and  costs  on 
the  15th  of  December,  and  in  default  thereof  the  plaintiff  to  be  at  liberty 
to  sign  final  judgment  and  issue  execution.  On  the  15th  of  December, 
the  plaintiff  was  served  with  notice  that  an  order  had  '''been  r^cOAo 
obtained  under  the  11  k  12  Vict.  c.  45,  for  winding-up  the  affairs 
of  the  Company,  and  that  an  interim  manager  was  appointed.  The 'debt 
and  costs  not  having  been  paid,  the  plaintiff  signed  final  judgment  on 
the  16th  of  December,  and  on  the  17th  issued  a  fi.  fa.,  under  which  the 
sheriff  levied  on  the  same  day.  Before  the  goods  were  sold,  a  summons 
was  taken  out  to  stay  proceedings ;  and  Martik,  B.,  ordered  that  the 
amount  of  the  execution  be  paid  into  Court  to  abide  the  event  of  the 
present  rule. 

jB.  0.  Itolnn9(m  showed  cause. — ^First,  the  Court  has  no  jurisdiction 
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to  stay  proceedings  under  the  78d(a)  section  of  the  11  &  12  Vict.  c.  45, 
because  no  official  manager  has  been  appointed.  It  will  be  argued, 
however,  that  an  interim  manager  is,  for  this  purpose,  an  official  manager ; 
but  the  whole  tenor  of  the  statute  shows  that  he  fills  a  totally  distinct 
character.  His  powers  and  duties  are  defined  by  the  20th  section.(6) 
*30Q1  ^^  ^^  appointed  by  the  Master,  who  is  *the  sole  judge  of  the 
necessity  or  expediency  of  so  doing,  and  his  authority  is  limited 
^o-f  A-i  to  the  preservation  and  *security  of  the  estate,  until  an  official 
^  manager  is  appointed.  On  the  other  hand,  public  notices  are 
required  of  the  Master's  intention  to  appoint  an  official  manager,  and  all 

(a)  Enaotfl,  "  That»  after  ib^  Ant  appointment  of  an  official  manager,  no  creditor  or  other 
|>er8on  shall,  except  so  far  as  the  Blaster  shall  permit,  have  p6wer  to  commence  or  to  proceed 
with  any  action  against  the  official  manager,  or  against  the  company,  or  any  other  person  repre- 
senting the  same,  or  who  is  sued  as  a  contributory  thereof,  until  after  proof,  or  exhibiting  or 
making  such  proof  as  he  may  be  able,  of  his  debt  or  demand  before  the  Master,  as  hereinafter 
mentioned ;  and  it  shall  be  lawful  for  any  Judge  of  the  Court  in  which  such  action  shall  be 
pending,  upon  summons  taken  out  before  him  for  that  purpose,  to  order  that  all  further  proceed- 
ings in  such  action  shall  be  stayed  until  after  such  proof  shall  haye  been  made  or  exhibited 
before  the  Master." 

(&)  Bnacts,  "  That  in  the  mean  Ume,  and  nntU  an  official  manager  shall  be  appointed  as  here- 
inafter mentioned,  and  firom  time  to  time  when  there  shall  be  no  official  manager,  it  shall  be 
lawAil  for  the  Master,  in  any  case  in  which  he  shall  deem  it  necessary  or  expedient  so  to  do, 
immediately  upon  the  order  absolute  being  brought  in  before  him,  to  appoint  by  writing  under 
his  hand  some  person  to  be  the  interim  or  provisional  manager  of  the  property,  assets,  and  effeetii 
of  the  company  to  which  such  order  absolute  shall  relate,  or  of  such  part  or  parts  thereof  as  the 
Master  shall  think  fit ;  and  the  person  to  be  so  appointed  shall  thereupon  have  and  exercise  all 
■uch  and  the  like  powers  and  authorities  as  are  usually  given  to  and  are  had  and  exercised  by 
receivers  appointed  by  the  Court  in  a  suit  duly  instituted,  together  with  all  such  powers  and 
authorities  as  might  be  had  and  exercised  by  any  official  manager  to  be  appointed  under  this 
Act^  except  so  far  as  the  Master  shall  otherwise  direct  in  any  particular  case ;  and  the  person  so 
to  be  appointed  interim  or  provisional  manager  shall  act  in  all  things  under  the  direction  of  the 
Master,  in  collecting  and  receiving  and  afterwards  disposing  of  the  property,  estate,  and  effects 
of  such  company,  or  such  parts  thereof  as,  in  order  to  the  preservation  and  security  thereof, 
fhall  require  to  be  so  collected  and  received ;  and  it  shall  be  lawftd  for  such  interim  or  pro- 
Tisional  manager,  acting  in  that  behalf  under  the  direction  of  the  Blaster  to  be  signified  bj 
writing  under  his  hand,  to  pay  and  apply  any  part  of  the  moneys,  assets,  and  effects  to  be  col- 
lected, received,  or  got  in  by  him,  in  or  towards  the  discharge  or  satisfaction  of  any  judgment 
debt  which  shall  have  been  recovered  against  such  company ;  and  it  shall  be  lawfU  for  the 
Master  to  fix  the  amount  and  nature  of  the  security  to  be  given  and  entered  into  by  such  interim 
or  provisional  manager,  and  also  (if  the  Master  shall  think  fit)  to  appoint  any  person  to  be  inte- 
rim or  provisional  manager  without  giving  or  entering  into  any  security ;  and  the  security,  if 
any,  to  be  so  fixed  by  the  Master,  shaU  accordingly  be  given  and  entered  into  by  such  interim  or 
provisional  manager :  Provided,  nevertheless,  that  upon  the  appointment  of  an  official  manager 
of  such  compuiy  under  this  Act,  all  the  powers  and  authorities  of  such  interim  or  provisional 
manager  shall  cease,  and  the  person  who  shall  have  been  such  interim  or  provisional  manager 
shall,  thereupon,  deliver  up  and  pay  to  the  official  manager  all  the  goods,  moneys,  propwty,  and 
effects  of  such  company,  which  shall  have  come  to  his  hands  as  such  interim  or  provisional 
manager  as  aforesaid,  together  with  all  books,  papers,  and  writings  in  his  possession,  custody,  or 
power  relating  thereto,  or  to  the  affairs  of  such  company ;  and  it  shall  be  lawful  for  the  Master 
to  make  an  order,  if  need  be,  directing  such  delivery  and  payment  accordingly,  and  for  vacating 
any  recognisance  entered  into  by  such  interim  or  provisional  manager  and  his  surety  or  sureties 
(if  any) :  Provided  also,  that  no  action,  suit,  or  other  proceeding  shall  be  instituted  or  prosecuted 
by  or  against  any  interim  or  provisional  manager,  to  be  appointed  as  herein  mentioned,  as  repre- 
senting the  company,  otherwise  thui  by  the  style  and  designation  of  the  official  manager  of  the 
oompany ;  and  that  every  such  action,  suit,  or  other  proceeding  shall  be  instituted  and  prosecuted 
in  the  same  manner,  and  with  the  same  effect  to  all  intents  and  purposes,  as  if  an  official  manager 
of  the  company  had  been  already  appointed,  and  were  a  party  to  such  action,  suit,  or  other  pro- 
ceeding, in  the  place  of  such  interim  or  provisional  manager;  nor  shall  the  same  abate  by  reason 
of  the  appointment  of  an  official  manageri  but  the  same  shall  be  oanied  on  by  or  against  him, 
■A  the  ease  may  be." 
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the  oontributorles  are  entitled  to  offer  proposals  or  objections,  to  snch 
appointment :  (sect.  21). — ^It  is  clear  from  the  71st  section,  that  no  proof 
of  debts  was  contemplated  until  after  the  appointment  of  an  official 
manager.  The  32d  section  empowers  the  Court  to  allow  remuneration 
to  the  official  manager ;  and  by  sections  35  and  36,  he  alone  is  to  pass 
accounts  before  the  Master,  and  keep  minutes  of  proceedings.  The  7th 
section  of  the  Amendment  Act,  12  k  13  Vict.  c.  108,  extends  the  pro- 
visions in  those  respects,  and  all  the  powers  and  duties  of  the  official 
manager,  to  the  interim  manager.  The  41st  section  provides  a  remedy 
for  undue  delay  by  the  official  manager ;  but  there  is  no  means  of  forcing 
an  interim  manager  to  proceed.  The  common  law  right  of  the  subject 
to  sue  cannot  be  taken  away,  unless  by  express  words  or  necessary  im- 
plication :  Prescott  v.  Hadow,  5  Exch.  726.  But  the  58th  sect)on(a) 
enacts,  "  that  except  *as  is  by  that  Act  expressly  provided,"  no-  r*Qi  i 
thing  therein  contained  shall  affect  the  rights  and  remedies  of 
creditors. — The  second  objection  to  this  rule  is,  that  the  sheriff  has 
ahready  levied  execution,  and  consequently,  quoad  the  plaintiff,  the  mat- 
ter is  at  an  end,  and  there  is  nothing  for  the  Court  to  stay.  Macgregor 
V.  Eeily,  4  Exch.  801,  will  perhaps  be  relied  on  by  the  other  side ;  but 
in  that  case  an  official  manager  had  been  appointed,  and  the  application, 
though  after  judgment,  was  before  the  writ  of  ca.  sa.  was  executed. 
[Pollock,  C.  B. — I  cannot  imagine  that  the  statute  was  intended  to 
apply  wbere  judgment  has  been  perfected  by  execution :  it  does  not  say 
that  the  plaintiff  shall  recall  his  writ.] 

BramweU  in  support  of  the  rule. — ^There  is  no  reason  why  the  pro- 
visions of  the  73d  section  should  not  extend  to  an  interim  manager  as 
well  as  an  official  manager.  They  are,  in  truth,  the  same  officer,  the 
only  difference  being,  that  the  appointment  of  the  one  is  permanent,  of 
the  other  temporary.  [Alderson,  B. — The  duties  of  an  interim  manager 
are  simply  to  collect  the  property -and  pay  judgment  debts  (sect.  20); 
the  official  manager  is  to  make  up  the  books  of  accounts,  sell  the  estate, 
wind  up  the  affairs  of  the  Company,  pay  the  debts,  and  distribute  the 
surplus  assets  among  the  parties  entitled  (sect.  34).  Looking,  therefore, 
to  their  different  duties,  it  is  evident  that  the  provisions  of  the  73d 
section  are  confined  to  cases  in  which  an  official  manager  is  appointed. 
The  interim  manager  is  to  act  as  a  receiver,  and  protect  the  assets ;  the 
official  manager  is  to  settle  the  affairs  of  the  Company.  If  an  interim 
manager  is  the  same  officer  as  an  official  manager,  why  should  the  legis- 

(a)  "  ProTided  always,  That  ezeept  as  is  by  this  Aot  expressly  provided,  nothing  in  this  Act 
flontained,  nor  any  petition  or  order  under  the  same,  for  the  dissolution  and  winding-up,  or  for 
the  winding-up  of  any  company,  shall  extend  or  enlarge,  diminish,  prejudice,  or  in  anywise  alter  or 
afleet  the  rights  or  remedies  of  creditors  or  other  persons  not  being  contribntories  of  the  company, 
or  the  rights  or  remedies  of  creditors  being  also  oontributories,  but  being  creditors  of  the  com- 
pany upon  a  distinct  and  independent  aoooupt,  whether  against  the  company  or  against  any  of 
the  contribntories  of  the  same,  nor  the  rights  or  remedies  of  the  company  against  any  contribn- 
tories or  other  persons,  nor  shaU  alter  or  affect  any  contracts  or  engagements  entered  into  by  or 
with  the  company,  or  any  person  acting  on  behalf  of  the  same,  previously  to  any  such  petition^ 
nor  any  actions,  suits,  or  other  proceedings  pending  at  the  date  of  such  petition." 
YOIm  VII.— 28  T 
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*S1 21  ^^^^^  ^J'  '^  ^^^^>  ^^  ^^®  ^mean  time,  and  until  an  official  manager 
-'  shall  be  appointed/'  the  Master  may  appoint  an  interim  manager? 
If,  indeed,  an  interim  manager  were  appointed,  and  then  an  official 
manager,  and  the  latter  died,  the  78d  section  would  apply,  because  it 
says,  "after  the^r«^  appointment  of  an  official  manager,"  kcJ]  The  72d 
section  shows  that  the  legislature  contemplated  the  proof  of  debts  before 
the  appointment  of  an  official  manager,  for  it  directs  the  Master,  within 
ten  days  after  the  order  absolute,  to  advertise  for  creditors  to  come  in 
before  him ;  whereas  an  official  manager  cannot  be  appointed  until  four- 
teen days  after  the  first  advertisement  for  that  purpose.  The  20th 
section  provides,  that  no  action  shall  be  brought  by  or  against  any 
interim  manager  otherwise  than  by  the  style  and  designation  of  the 
official  manager.  That  section  is  explained  by  the  50th,  which  enables 
dissolved  companies  to  sue  and  be  sued  in  the  name  of  the  official 
manager.  Those  sections  are  a  legislative  interpretation  of  the  meaning 
of  the  term  "  interim  manager" — Secondly,  the  object  of  the  73d  section 
was  to  compel  all  creditors  to  prove  their  'debts  before  the  Master,  in 
order  that  he  may  ascerUdn  the  amount  of  the  claims,  and  adjust  them 
accordingly ;  consequently,  it  is  immaterial  that  the  plaintiff  has  pro- 
ceeded to  judgment.  An  action  is  still  pending  while  anything  remains 
to  be  done ;  and  here  the  goods  have  not  been  sold. 

Pollock,  G.  B. — The  rule  must  be  discharged.  The  statute  m  ques- 
tion has  given  rise  to  much  discussion  and  considerable  doubt ;  and  it  is 
by  no  means  advisable  to  express  an  opinion  upon  any  point  not  neces- 
sary for  the  disposal  of  the  case.  Upon  the  second  point,  therefore,  I 
shall  give  no  opinion,  although,  during  the  argument,  I  have  intimated 
my  present  impression  on  the  subject.  It  appears  to  me  that  the  statute 
makes  a  distinction  between  an  interim  and  an  official  manager ;  and 
f^isi  ^^^^  distinction  *is  sufficient  to  dispose  of  this  rule.  In  truth, 
-'  it  was  a  doubt  on  that  pointi  which  originally  induced  the  Court 
to  grant  the  rule.  Mr.  Bramwell  impressed  upon  us  that  "interim 
manager"  was  only  another  name  for  "official  manager;"  and  some 
members  of  the  Court  entertained  sufficient  doubt  upon  the  point  to 
render  it. worthy  of  consideration.  But  it  having  been  argued,  we  are 
satisfied  that  there  is  not  so  clear  an  identity  between  the  interim 
manager  and  official  manager  as  to  prevent  the  plaintifi"  from  having  the 
benefit  of  the  58th  section,  which  enacts,  that  nothing  in  that  Act  con- 
tained shall  afiect  the  rights  of  creditors,  "  except  as  therein  expressly 
provided."  It  is  sufficient  to  say,  that  this  case  is  not  expressly  provided 
for.  The  application  is  founded  on  the  78d  section,  which  enacts,  that, 
after  the  first  appointment  of  an  official  manager,  proceedings  shall  be 
stayed  until  proof  before  the  Master ;  and  it  is  admitted  that  here  there 
has  been  no  such  appointment.  It  is  enough  to  say  that  the  construction 
of  the  statute  is  sufficiently  doubtful  to  prevent  us  from  interfering.  And 
as  this  is  an  appeal  from  the  decision  of  a  Judge  at  Chambers,  the  rule 
must  be  discharged  with  costs. 
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Pabks,  B. — ^Z  am  entirely  of  the  same  opinion.  When  the  motion 
^ras  made,  I  certainly  felt  some  doubt  whether  the  term  <<  official 
manager"  might  not  be  construed  to  include  the  interim  manager,  see- 
ing that  the  73d  section  prohibits  proceedings  against  the  official 
manager  until  after  proof;  and  by  the  20th  section  an  interim  manager 
can  only  be  proceeded  against  by  the  style  of  official  manager,  and  in 
the  same  manner  and  with  the  same  effect  as  if  an  official  manager 
were  appointed.  But,  on  full  consideration,  that  doubt  is  removed.  It 
is  best  to  adhere  to  the  ordinary  grammatical  construction  of  a  statute, 
unless  it  leads  to  an  apparent  inconsistency  or  absurdity.  The  words 
<<  official  manager"  must  be  understood  in  the  sense  *in  which  r^qij^ 
they  are  previously  used,  namely,  a  manager  having  the  entire  ^ 
control  over  the  property  of  the  Company.  I  concur  with  the  Lord 
Chief  Baron  that  it  is  unnecessary  to  express  any  opinion  on  the  other 
point. 

Aldebson,  B. — ^If  the  goods  had  been  converted  into  money,  there 
could  have  been  no  doubt  as  to  the  second  point,  for  then  the  plaintiff 
would  have  ceased  to  be  a  creditor.  It  is  not  necessary,  however,  to 
decide  that  question.  With  respect  to  the  main  point,  I  entertain  no 
doubt.  There  is  a  broad  distinction  between  an  interim  manager  and 
an  official  manager.  In  the  first  place,  the  20th  section  says,  « that  in 
the  mean  time,  and  until  an  official  manager  shall  be  appointed,  and 
from  time  to  time  when  there  shall  be  no  official  manager,"  an  « interim 
or  provisional  manager  of  the  property,  assets,  and  effects  of  the  Com- 
pany," may  be  appointed.  That  of  itself  shows  a  distinction  between 
the  two  managers,  for  the  one  is  to  be  appointed  until  the  other  is 
appointed;  and  if  they  were  identical,  << interim"  would  be  a  very 
absurd  expression,  to  say  the  least  of  it.  Then  we  find  that  the  inte- 
rim manager  has  the  property  of  the  Company  put  into  his  possession 
only  thus  far — ^he  has  power  to  cbllect  debts  and  satisfy  judgments,  to 
prosecute  and  defend  actions  brought  against  the  Company,  and  do  all 
things  necessary  for  the  purpose  of  protecting  their  property.  Then 
the  latter  part  of  the  20th  section  says,  that  the  interim  manager  may 
be  sued  a9  the  official  manager.  If  he  is  the  official  manager,  why 
enact  that  he  shall  be  sued  as  such  ?  Then  we  find,  that  when  the  offi- 
cial manager  is  appointed  he  has  different  duties  to  perform.  The  inte- 
rim manager  has  not  the  books  of  accounts  put  into  his  hands,  and 
therefore  has  not  the  means  of  managing  the  affairs  of  the  Company, 
though  he  may  protect  them  by  suing  or  being  sued.  The  official 
manager,  on  the  other  hand,  has  all  the  books  and  papers  of  the  Com- 
pany put  into  his  possession,  and  it  is  his  duty  to  *make  out  lists  p^q-i  /^ 
of  the  persons  who  have  claims  against  the  Company,  and  place  ^ 
them  before  the  Master,  who  is  to  wind  up  the  affairs  of  the  Company. 
These  are  some  of  the  duties  of  an  official  manager  as  distinguished 
from  those  of  an  interim  manager ;  and  this  difference  of  duties  shows 
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that,  when  the  legislature  speaks  of  the  official  manager,  it  does  not 
mean  to  include  the  interim  manager.  Then,  bj  the  73d  section,  when 
any  person  has  sued  a  contributory  for  debts  of  the  Company,  the  suit 
is  not  to  be  stopped  until  after  the  appointment  of  an  official  manager, 
that  is,  until  after  the  appointment  of  a  person  who  has  those  peculiar 
duties  to  perform  which  belong  to  the  official  manager.  That  is  the 
plain  sense  of  the  Act  of  Parliament. 

Platt,  B. — The  58th  section  says,  that,  except  as  by  that  Act  pro- 
vided, nothing  shall  alter  or  affect  the  rights  or  remedies  of  creditors  or 
other  persons  not  being  contributories  to  the  Company;  then,  upon 
looking  to  the  78d  section,  I  find  an  express  enactment  concerning  the 
circumstances  in  which  the  party  is  to  be  placed  in  order  to  make  the 
application  to  stay  proceedings,  that  is,  it  must  be  after  the  first  appoint- 
ment of  an  official  manager.  An  official  manager  is  a  person  who  has 
certain  defined  duties  to  perform,  and  as  it  requires  some  time  to  per- 
fect his  appointment,  it  is  necessary  to  appoint  some  person  to  protect 
the  property  in  the  mean  time.  He  is  called  an  interim  manager,  and 
his  duties  are  quite  distinct  from  those  of  the  official  manager;  and 
therefore,  when  we  find  an  express  enactment  in  the  73d  section,  point- 
ing to  certain  consequences  which  follow  the  appointment  of  an  official 
manager  alone,  why  are  we  to  extend  that  provision  to  an  interim 
manager  ?  If  the  legislature  intended  to  include  the  interim  manager, 
how  easy  it  would  have  been  to  have  inserted  in  that  section  the  words 
^o-ia-i  ^^  ftftcr  the  first  ^appointment  of  an  interim  or  official  manager.** 
-^  The  exclusion  of  those  words  seems  to  me  to  render  it  clear  that 
the  legislature  intended  the  enactment  to  apply  only  to  an  official 
manager. 

Bule  discharged,  with  costs. 


DoBSON  V.  Bbocklebank.    Jan.  81. 

It  is  no  answer  to  a  motion  for  judgment  as  in  case  of  a  nonsuit,  that  the  defendant  prerentod 
the  trial  by  injnncUon,  which  has  since  been  dissolred;  at  aU  eyents,  where  the  plaintiff  has 
subsequently  given  a  fresh  notice  of  triaL 

This  was  a  rule  for  judgment  as  in  case  of  a  nonsuit.  Issue  was 
joined  on  the  5th  of  November,  1850,  and  notice  of  trial  given  on  the 
following  day;  but,  on  the  9th  of  November,  the  defendant  obtained  an 
injunction  from  the  Court  of  Chancery  restraining  the  trial.  On  the 
12th  of  June,  1851,  the  injunction  was  dissolved ;  and,  on  the  14th  of 
June,  the  plaintiff  gave  a  fresh  notice  of  trial,  but  did  not  try ;  and  oa 
the  22d  of  November  he  gave  another  notice,  which  he  countermanded. 

Raymond  showed  cause  (Jan.  24). — ^Where  a  defendant  has  once  pre* 
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vented  the  plaintiff  from  proceeding  to  trial,  no  subsequent  default  can 
arise.  The  14  Geo.  2,  c.  17,  s.  1,  enables  a  defendant  to  obtain  judg- 
ment as  in  case  of  a  nonsuit,  if  the  plaintiff  does  not  proceed  to  trial 
<(  according  to  the  course  and  practice  of  the  Court."  That  is  a  condi* 
tion  which  the  defendant  has  b j  his  own  act  restrained  the  plaintiff  from 
complying  with.  It  is  immaterial  that  the  injunction  was  afterwards 
dissolved,  for  a  condition  once  suspended  is  gone  for  ever.  Besides, 
the  plaintiff  cannot  be  placed  in  statu  quo.  He  may  have  expended  in 
the  proceedings  in  equity  the  money  which  would  have  enabled  him  to 
carry  his  cause  to  trial.  There  is  no  direct  authority  in  point.  In 
Lash's  Prac,  p.  549,  it  is  said,  that  the  rule,  when  regularly  obtained, 
can  only  be  discharged  "^on  a  peremptory  undertaking,  <<  except  r^q-iiT 
where  the  default  has  been  occasioned  by  some  act  or  some  ^ 
change  of  circumstances  on  the  part  of  the  defendant,  which  affords  a 
reasonable  excuse  to  the  plaintiff  for  not  proceeding."  In  Archb.  Prac, 
8th  edit.,  Vol.  2,  p.  1301,  it  is  laid  down  that  the  Court  <<  will  not  grant 
such  leave  where  the  plaintiff  was  prevented  from  proceeding  by  injunc- 
tion;" and  reference  is  made  to  an  anonymous  case,  in  1  Chitty's 
Reports,  280,  n.  That  case,  however,  does  not  decide  the  present  point, 
since  there  the  injunction  was  in  force  at  the  time  the  motion  for  judg- 
ment was  made. 

Maynard  in  support  of  the  rule. — The  injunction  only  suspended  the 
proceedings,  and  the  plaintiff  was  bound  to  try  in  due  course  after  it  was 
dissolved.  But,  whatever  its  effect,  the  plaintiff  has  committed  two  new 
defaults ;  for  each  notice  of  trial  was  in  the  nature  of  a  condonation  of 
the  defendant's  act.  The  case  falls  within  the  principle  of  the  decision 
in  Garven  v.  Birch,  11  M.  &  W.  544.  There  the  plaintiff  abstained 
from  trying  his  cause  at  the  assizes,  for  which  he  had  given  notice,  in 
consequence  of  a  proposal  from  the  defendant  that  it  should  await  the 
event  of  another  action  against  the  defendant ;  and  it  was  held  by  Parke, 
B.,  that  although  the  not  proceeding  to  trial  at  the  first  assizes  was 
sufficiently  excused,  yet  that  the  not  trying  at  a  subsequent  assize  was  a 
default  which  entitled  the  defendant  to  move  for  judgment. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — The  question  in  this  case  was,  whether 
the  circumstance  of  a  defendant  having  obtained  an  injunction  to  pre- 
vent the  trial  of  a  cause,  is  to  be  considered  such  an  impediment  to  the 
proceedings  of  the  plaintiff,  that  he  is  thereby  relieved  for  ever  after 
from  "^taking  his  cause  down  for  trial ;  or  whether  it  is  merely  an  i-^qiq 
interruption,  which  ceases  as  soon  as  the  injunction  is  removed, 
when  it  becomes  the  duty  of  the  plaintiff  to  proceed  to  trial  according 
to  the  practice  of  the  Court.  We  are  of  opinion  that,  as  soon  as  the 
injunction  is  removed,  a  plaintiff  is  bound  to  try  according  to  the  practice 
of  the  Court.  On  the  present  occasion  the  injunction  was  obtained  very 
shortly  after  issue  joined ;  and  having  been  dissolved  on  the  12th  of 

t2 
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June,  1851,  the  plaintiff  gave  notice  of  trial  on  the  14th  of  June,  1861, 
and  again  on  the  22d  of  Noyember.  It  may  be  ^t,  independently  of 
these  two  notices,  the  plaintiff  was  bound  to  try  according  to  the  practice 
of  the  Court,  after  the  injunction  was  dissolyed ;  but,  no  doubt,  when  he 
has  twice  given  notice  of  trial  and  twice  failed,  it  is  very  unreasonable 
to  say  that  he  will  not  now  go  to  trial,  because  the  proceedings  were 
formerly  stayed  by  injunction  for  a  certain  time.  We  are  of  opinion, 
therefore,  that  the  rule  must  be  made  absolute,  unless  the  plaintiff  will 
give  a  peremptory  undertaking  to  try  on  the  firpt  occasion. 

Bule  discharged  on  a  peremptory  undertaking. 


*819]  *CROWiiBT  and  Others  v.  Vittt.    Jan.  29. 

By  »  written  agroementy  the  pluntiffB  let  to  the  defendant  certain  pnmiflcs  at  a  rent  of  20*.  a 
week,  payable  as  demanded ;  fbnr  weeks'  notice  to  quit  fix>m  any  day  to  be  enfBclent  Boruij; 
the  continiuuice  of  this  tenancy,  the  plaintifQi  yerbally  agreed  with  the  defendant  to  aeeept 
Itt,  a  week,  which  waa  accordingly  paid,  and,  on  two  occasionfl,  the  defendant  submitted  to  m 
distress  for  that  amount : — ^Held,  that  no  new  demise  was  thereby  created,  and  consequently 
the  county  court  had  no  Jurisdiction  under  the  122d  section  of  the  9  A  10  Vict  c  96,  the  rent 
being  above  60^ 

Prbntiob  moved  for  a  rule  calling  on  the  plaintiffs  in  the  above  cause, 
and  the  Judge  of  the  County  Court  of  Surrey,  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  to  restrain  the  judge  of  the  said 
court  from  proceeding  in  the  above  plaint. 

It  appeared  from  the  affidavits  that,  on  the  15th  January,  1849,  A. 
H.  and  S.  Crowley  (the  plaintiffs),  and  J.  Yitty  (the  defendant),  entered 
into  an  agreement  in  writing,  whereby  <<  the  former  agreed'to  let,  and 
the  latter  to  take,  the  house  and  premises,  54,  Lower  Marsh,  Lambeth, 
on  the  following  terms  and  conditions  :  viz.  rent  at  the  rate  of  20s.  per 
week,  payable  as  may  be  demanded  by  the  said  A.  H.  and  S.  Crowley. 
Four  weeks'  notice  to  quit  from  any  day,  and  by  either  party,  to  be 
considered  a  legal  and  sufficient  notice  to  quit ;  to  be  in  writing.  Pos- 
session is  respectively  given  and  taken  on  the  15th  January,  1849,  from 
which  day  rent  is  to  commence."  The  defendant  paid  rent  under  this 
agreement  for  some  weeks ;  but,  being  unable  to  continue  the  payments, 
in  April,  1849,  it  was  verbally  agreed  between  the  plaintiffs  and  de* 
fendant  that  the  latter  should  hold  the  premises  at  the  weekly  rental 
of  16«.,  which  was  subsequently  paid ;  and  on  two  several  occasions 
the  plaintiffs  distrained  for  the  same.  The  defendant  deposed  that  the 
annual  value  of  the  premises  was  60Z.  at  the  least.  On  the  1st  Sep- 
tember, 1851,  the  defendant  was  served  with  notice  to  quit  on  the  29th : 
but  not  having  done  so,  the  plaintifii9  entered  a  plaint  in  the  county 
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oourty  under  the  122d  section  of  the  9  &  10  Vict.  c.  95.{a)    It  was 
objected  that  the  Court  had  no  jurisdiction,  inasmuch  ^as  the  r^cooA 
rent  in  the  written  agreement  exceeded  50Ly  and  it  was  not  com-  ^ 
petent  to  vary  its  terms  by  a  verbal  agreement  to  accept  a  reduced 
rent.    The  judge,  however,  made  an  order  for  possession. 

Prentice  (after  stating  the  above  facts). — Since  the  case  of  Marshall 
V.  Lynn,  6  M.  &  W.  109,  it  can  scarcely  be  contended  that  the  terms 
of  a  written  agreement  may  be  altered  by  parol ;  but  it  will  be  argued 
on  the  other  side,  that  the  verbal  agreement  to  accept  a  reduced  rent 
operated  as  a  surrender  and  re-demise  of  the  premises.  But  this  agree* 
ment  cannot  have  that  effect,  for  the  same  tenant  remains  in  r^cnni 
^possession,  and  for  the  same  tevm.  All  the  authorities  on  the  ^ 
subject  are  reviewed  in  Smith's  Lead.  Oas.  vol.  ii.  p.  459  a,  where  re- 
ference is  made  to  a  case  of  Creagh  v.  Blood,  8  Jones  &  Lat.  183,  in 
which  Sir  E.  Suodbn,  C,  after  expressing  a  doubt  whether  an  estate 
of  freehold  could  be  surrendered  by  operation  of  law,  says,  <<  Where 
the  statute  speaks  of  surrender  by  operation  of  law,  it  certainly  alludes 
to  those  surrenders  where  a  party,  whether  by  estoppel  or  otherwise, 
accepts  an  estate  inconsistent  with  the  estate  he  has."  It  must  be  ad- 
mitted that  the  authorities  on  the  subject  are  not  uniform,  but  the  true 
doctrine  is  laid  down  by  this  Court  in  Lyon  v.  Reed,  18  M.  &  W.  285, 
viz.,  that  the  term  <<  surrender  by  operation  of  law"  is  properly  appli- 
cable to  cases  where  the  owner  of  a  particular  estate  has  been  a  party 
to  some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped 
from  disputing,  and  which  would  not  be  valid  if  his  particular  estate 
continued  to  exist.  Nickells  v.  Atherstone,  10  Q.  B.  94*1,^  proceeded 
on  the  ground  of  estoppel.  Here  the  verbal  agreement  is  not  binding 
as  a  new  demise,  for  there  is  no  consideration  to  support  it.  Besides, 
it  is  sworn  that  the  annual  value  of  the  premises  is  above  507.,  and  the 

>  E.  G.  L.  R.  ToL  59. 
(a)  Tliftt  seotion  enacts,  "  That  when  and  so  soon  as  the  term  and  interest  of  the  tenant  of  any 
house,  land,  or  other  corporeal  hereditament^  where  the  valne  of  the  premises  or  the  rent  payable 
in  respect  of  such  tenancy  did  not  exceed  the  som  of  60^.  by  the  year,  and  upon  which  no  tine 
ihall  have  been  paid,  shall  have  ended,  or  shall  hare  been  duly  determined  by  a  legal  notice  to 
qiiity  and  snoh  temmt,  or,  if  such  tenant  do  not  actoally  occupy  the  premises,  or  occupy  only  a 
part  thereof,  any  person  by  whom  the  same  or  any  part  thereof  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  dellTcr  up  possession  of  the  premises,  or  of  such  part  thereof 
respectiTcly,  it  shall  be  lawftd  for  the  landlord  or  his  agent  to  enter  a  plaint  in  the  County  Conrt 
to  be  holden  under  this  Act,  and,  thereupon,  a  summons  shall  issue  to  the  person  so  neglectini{ 
or  refusing ;  and  if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the  time  and  place 
appointed,  and  show  cause  to  the  contrary,  and  shall  still  neglect  or  refuse  to  deliver  up  posses- 
sion of  the  premises,  or  of  such  part  thereof  of  which  he  is  then  in  possession,  to  the  said  land- 
lord or  his  agent,  it  shall  be  lawfhl  for  such  landlord  or  agent  to  give  to  the  Court  proof  of 
the  holding,  and  of  the  end  or  other  determination  of  the  tenancy,  with  the  time  or  manner 
thereof,  and,  where  the  title  of  the  landlord  has  accrued  since  the  letting  of  the  premises,  the 
right  by  which  he  claims  the  possession ;  and  upon  proof  of  servioe  of  the  summons,  and  of  the 
neglect  or  refusal  of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the  Judge 
to  issue  a  warrant  under  the  seal  of  the  Conrt  to  any  bailiff  of  the  Court,  requiring  and  autho- 
rising him,  within  a  period  to  be  therein  named,  not  less  than  seyen  or  more  than  ten  clear  days 
from  the  date  of  such  warrant,  to  give  possession  of  the  premises  to  snoh  landlord  or  agent;  and 
soeh  warrant  shall  be  deemed  a  sufficient  warrant  to  the  said  bailiff  to  enter  upon  the  premises^ 
with  such  assistftnts  as  he  shall  deem  neeessaiy^  and  to  give  possession  aooordingly/'  Ac 
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county  court  has  no  jurisdiction  if  either  the  valtie  or  rent  is  above  that 
amount.  [Parke,  B. — There  is  evidence  that  the  premises  are  not  worth 
501.  a  year,  for  the  landlords  have  consented  to  take  less.] 

Pearson  showed  cause  in  the  first  instance. — This  case  falls  within 
the  principle  laid  down  in  Lyon  t;.  Beed,  viz.,  that  a  surrender  by  deed 
is  unnecessary,  where  the  former  lessee  is  the  party  who  takes  the  new 
lease,  as  the  fact  of  his  so  doing  is  evidence  that  the  new  lease  has  been 
accepted  by  him,  and  such  acceptance  operates  as  a  surrender  in  law. 
It  is  conceded  that  G^eckie  v.  Monk,  1  Gar.  &  E.  807,*  Doe  d.  Monk  v. 
Geeckie,  5  Q.  B.  841,^  and  Clarke  v.  Moore,  1  Jones  &  Lat.  723,  are 
^000*1  ^^  variance  "^with  that  view ;  but  Buckworth  v.  Simpson,  1  G.  M. 
-^  &  B.  884,  is  an  authority  to  show  that  a  new  relation  of  land- 
lord and  tenant  may  arise  by  implication  from  the  situation  of  the 
parties.  In  Gore  v.  Wright,  8  A.  &  E.  118,^  the  defendant's  giving  up 
possession  was  held  a  sufficient  consideration  for  an  abandonment  of  the 
rent ;  so  here,  the  consent  of  the  plaintiffs  to  accept  a  reduced  rent,  is 
a  sufficient  consideration  to  create  a  new  tenancy  on  those  terms. 
[Martin,  B. — Suppose  the  plaintiffs  sued  the  defendant  for  the  rent  of 
20«.,  would  it  be  any  answer  to  say,  that  they  agreed  to  accept  16«.  T\ 
The  county  court  judge  was  the  sole  judge  of  whether  the  case  came 
within  the  Act.  The  reduced  rent  is  a  criterion  of  the  value.  [Albbe- 
SON,  B. — Suppose  a  person  takes  a  piece  of  ground  at  a  rent  of  251.  a 
year,  and  builds  on  it  a  house  worth  2000Z.,  could  the  owner  of  the  land 
proceed  in  the  county  court  under  the  section  in  question  ?  Pabee,  B. 
— There  is  nothing  to  bind  the  plaintiffs  to  accept  the  reduced  rent. 
The  transaction  really  amounts  to  no  more  than  an  indulgence  on  the 
part  of  the  landlords,  which  may  be  put  an  end  to  at  any  time.  There 
was  no  surrender,  because  there  was  no  new  demise.  Therefore,  the 
rent  being  above  507.,  it  is  unnecessary  to  consider  the  point  with  re- 
ference to  the  value.  Martin,  B. — This  is  nothing  more  than  the  plain- 
tiffs saying,  «I  will  take  402.  instead  of  522."] 

Pee  GnRiAM.(a) — The  rule  must  be  absolute. 

Bule  absolute. 

> E.  C.  L.  R.  voL  47.  i>Id.48.  cid.  36. 

(a)  Pollock,  C.  B.,  Vasxm,  B.,  Aldbbson,  B.,  and  Mabtxv,  B. 

When  the  statate  of  frauds  does  not  inter-  Lynn,  6  M.  A  2L  109 ;  Blood  «.  Ooodricb,  f 

yene,  a  written  contract  may  be  varied  or  dis-  Wend.  68 ;  Ladd  v.  King,  1  Rhode  Island,  224  ; 

charged  before  broach,  by  a  subseqaent  oral  Espy  v.  Anderson,  2  Harris,  308.      It  woold 

agreement ;  Goss  v.  Lord  Nugent,  5  A.  A  B.  seem,  moreover,  that  a  dispensation  with  th« 

681 ;  Foster  v.  Dawber,  6  Ezohequer,  839 ;  Cnm-  performance  of  a  oontract,  is  in  many  respect* 

mings  V.  Arnold,  3  Metcalf,  480 ;  The  Grafton  like  a  license  to  enter  on  land,  and  will  not  cz- 

Bank  v.  Woodward,  5  New  Hampshire,  00 ;  Bar-  case  a  breach  committed  after  it  is  withdrawn, 

ley  V.  Johnson,  9  Cowen,  115 ;  Langford  v.  Cam-  unless  it  is  sustained  by  a  consideration,  or  the 

mings,  4  Alabama,  46 ;  6  M.  AW.  118,  note ;  situation  of  the  parties  has  varied  in  the  inter- 

ftnd  it  bas  been  held  in  some  instances,  tiiat  the  val:  6  Exchequer,  854,  note, 

same  rule  applies  in  cases  within  the  statute ;  As  to  what  will  enure  as  a  surrender  by  ope« 

Cuff  V.  Penn,  1  M.   A   S.  21 ;  Cnmmings  v,  ration  of  law,  and  thus  come  within  the  ezeep- 

Arnold ;  Bisel  v.  Miller,  4  New  Hampshire,  106 ;  tion  in  the  statute  of  frauds,  see  1  M'Cleland  A 

but  the  weight  of  authority  is  the  other  way:  Young,  147,  note;  1  0.  IL  ^  B.  38,  note;  1  C. 

Stroud  V.  Dowler,  10  A.  4  E.  57;  ManhiOl «.  4 IL  195,  note. 
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*Marks  v.  Hamilton.    Jan.  24.  ['*'828 

An  insolyent  debtor,  who  has  in  his  posflOBsion  goods  which  have  vested  in  the  proTisional 
asBignee,  under  the  1  A  2  Viet  o.  110,  s.  37,  has  neyertheless  an  insurable  interest  in  such 
goods. 

This  was  an  action  of  covenant  against  the  Sun  Fire  Office,  sued  in 
the  name  of  their  treasurer,  under  the  54  Geo.  8,  c.  ix.,  on  a  policy  of 
insurance,  effected  by  the  plaintiff  on  a  dwelling-house,  auction-room, 
and  offices,  household  goods,  fixtures,  wearing  apparel,  &c.  The  decla- 
ration contained  the  usual  averment,  that,  at  the  time  of  the  making  of 
the  poUcy,  and  from  thence  until  and  at  the  time  of  the  loss  and  damage, 
&c.,  the  plaintiff  was  interested  in  the  said  dwelling-house,  &c.  The 
defendants  pleaded  (inter  alia),  that  the  plaintiff  was  not,  at  the  time 
of  the  loss,  interested  in  the  said  dwelling-house,  modo  et  form&. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
last  Term,  it  appeared  that,  in  April,  1848,  the  plaintiff  was,  on  his 
Dim  petition,  discharged  under  the  Insolvent  Debtors  Act,  1  &  2  Vict, 
c.  110.  On  the  5th  of  September  following,  he  effected  the  policy  in 
question,  on  property  acquired  by  him  after  his  discharge.  The  pre- 
mises and  goods  were  destroyed  by  fire  on  the  11th  of  November,  1848, 
subsequently  to  which,  his  creditors  having  discovered  fraud  in  the  pro- 
ceedings, he  was  again  brought  before  the  Court ;  and  on  i^  re-hearing 
of  the  case,  the  original  order  of  discharge  was  annulled,  and  he  was 
adjudged  to  be  imprisoned  for  twelve  months  from  the  date  of  the  vest* 
ing  order.  The  learned  Judge  directed  the  jury  that  the  plaintiff 
had  an  insurable  interest  in  the  property  in  question,  and  a  verdict  was 
found  for  him,  with  700Z.  damages. 

The  Attomey-Oeneral  moved  (January  15)  for  a  new  trial,  on  the 
ground  of  misdirection. — The  plaintiff  had  no  insurable  interest  in  this 
property.  The  1  &  2  Vict.  c.  110,  s.  37,  vests  in  the  provisional 
assignee  all  the  property  which  an  insolvent  possessed  at  the  time  of 
filing  his  ^petition,  and  also  all  the  future  estate  which  he  may  r^eooj, 
acquire  before  he  becomes  entitled  to  his  discharge.  Now,  in  ^ 
this  case,  the  order  for  the  insolvent's  discharge  having  been  annulled, 
he  was,  at  the  time  he  effected  the  insurance,  in  the  same  position  as  if 
the  order  had  never  been  made;  and  consequently  the  provisional 
assignee  was  entitled  to  the  property  in  question,  and  might  compel  the 
insurance  Company  to  pay  the  money  to  them.  A  party  who  insures 
most  have  a  real  and  tangible,  and  not  a  mere  speculative,  interest  in 
the  property  insured.  [Pollock,  C.  B. — It  is  enough  if  he  is  respantp- 
ble  to  some  person  for  the  property.  There  are  many  cases  on  marine 
policies,  which  show,  that  if  a  person  can  be  called  upon  to  account  for 
property,  he  has  an  insurable  interest  in  it.(a)  Alderson,  B. — Th« 
insolvent,  having  the  possession  of  the  property,  is  responsible  for  it  to 

(a)  See  the  oases  eoUeeted,  1  Arnould  on  Insorance^  229. 
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his  assignees ;  then  why  may  he  not  insure  it  ?]     He  has  simply  a  naked 
possession  by  permissioii  of  his  assignees. 

Cur.  adv.  vult. 

Pollock,  C.  B. — In  this  case,  which  was  a  motion  by  the  Attorney- 
General  for  a  new  trial,  on  the  ground  that  there  was  no  insurable 
interest  in  the  plaintiff,  who  was  an  insolyent,  and  had  acquired  property 
after  he  had  obtained  his  discharge,  and  insured  it,  and  subsequently 
the  discharge  was  revoked,  we  are  all  clearly  of  opinion  that,  as  he  was 
in  possession  as  the  apparent  owner,  responsible  to  those  who  were  the 
real  owners,  he  had,  under  those  circumstances,  an  insurable  interest. 
That  is  all  that  we  have  to  inquire  into,  and  we  think  that  th^e  ought 
to  be  no  rule  to  consider  a  question  which  we  look  upon  as  a  very  plain 
one* 

Rule  refused. 

'  '  '  I     ■     I      ■    I   .  I  .  I  I      ^     ■!»     ■  I  .      I    I       1 ■nil.  1  ,,  ,m 

As  the,  plaintiff  might  h»ye  maintained  trover  doubt  of  hifl  right  to  neorer  on  the  insnninoe : 

for  the  goods,  Webb  v.  Fox,  7  T.  B.  391,  and  Gordon  o.  The  F.  A  M.  Ins.  Co.,  2  Pick.  249; 

was  interested  in  their  preservation  as  a  means  Lazams  v.  The  Commonwealth  Ins.  Co.,  5  Id. 

of  paying  his  debts,  Apom  whieh  he  does  not  ap-  76 ;  19  Id*  81 ;  3  Am.  L.  C.  S  ed.  385, 403. 
pe^r  to  have  been  discharged,  there  can  be  no 


♦9251      *HuMFRBY  V.  The  London  and  North-Wbstern  Railway 
■*  Company.    Jan.  24. 

• 

In  aotions  for  trespass  to  land,  the  loons  in  quo  shoold  be  designated  by  abuttals,  or  other 
description,  as  it  was  at  the  time  of  the  trespass,  and  not  at  the  time  of  declaration.  There- 
fore, where,  in  an  action  by  a  roTersioner,  the  declaration  described  the  locus  in  quo  as 
<<  abutting  on  the  south  and  east  on  a  close  in  the  occupation  and  possession  of  the  defend- 
9nt8  ,*"  and  the  defendants  (a  Railway  Company)  pleaded,  that  they  took  possession  of  part 
of  the  said  close,  abutting  on  the  south  on  the  fence  of  their  railway,  under  the  provisions  of 
the  8  A  9  Vict  o.  20,  ss.  82,  83,  which  was  the  trespass  complained  of;  and  it  appeared  at  the 
trial,  that,  at  the  time  the  trespass  was  oommitted,  the  close  in  question  abutted  on  the  fence 
of  the  railway,  but  that  afterwards  the  defendants  took  possession  of  and  purchased,  under  the 
provisions  of  the  above  Act,  a  sn^aU  part  of  it  adjoining  the  railway,  so  that  the  plaintiff'a 
description  was  correct  at  the  time  of  declaration,  but  not  at  the  time  of  the  trespass : — Held, 
tiiat  the  plaintiff  could  not  recover,  for  want  of  a  new  assignment. 

Case. — ^The  declaration  stated  that,  before  and  at  the  time  of  the  com'- 
mitting  of  the  grievancee  by  the  defendants,  a  certain  close,  with  the 
appurtenances,  situate  in  the  parish  or  hamlet  of  Thorpe  Langton^ 
in  the  county  of  Leicester,  that  is  to  say,  a  certain  close  dbuUmg^  oa 
the  south  and  on  the  east,  on  a  certain  chee  in  the  occupation  and  po«- 
eession  of  the  defendantSy  and  on  the  west  on  a  certain  highway  leading 
from  Great  Bowden  to  Welham,  was  in  the  possession  and  occupation  of 
a  certain  person,  to  wit,  J.  Ward,  as  tenant  thereof  to  the  plaintiff,  the 
reversion  of  and  in  the  said  close  then  and  still  belonging  to  the  plain* 
tiff;  yet  the  defendants,  well  knowing  the  premises,  but  contriying,  ftc., 
CO  injure  the  pluntiff  in  his  reyersionary  estate  and  interest  of  and  ia 
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t&e  said  close^  with  the  appurtenances,  whilst  the  said  close  was  held  by 
the  said  tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  was  so 
interested  therein  as  aforesaid,  to  wit,  on,  &c.,  wrongfully  and  unjustly, 
without  the  leave  or  license  and  against  the  will  of  the  plaintiff,  cut,  dug, 
excavated,  and  made  divers  boles  and  pits  in  the  said  close,  and  removed 
a  large  quantity  of  gravel,  &c. 

There  was  also  a  count  in  trover. 

Pleas  to  first  count. — That  the  defendants  were  and  are  the  London 
aiid  North- Western  Railway  Company,  incorporated  by  the  Act  of  Par- 
liament, &c.  (9  &  10  Vict.  c.  cciv.).  That  the  London  and  Birmingham 
BlEdlway  Company,  in  the  said  Act  mentioned,  was  the  London  and  Bir- 
mingham Railway  Company  mentioned  in  the  Act  of  Parliament  made 
and  passed  in  the  same  session,  &;c.  (9  &  "^10  Vict.  c.  cxvii.).  r^coog 
That  a  certain  part  of  the  close  in  the*  declaration  mentioned  is 
of  the  size  of  one  acre,  and  is  longer  in  measuring  it  from  its  east  to 
its  west  end  than  it  is  in  measuring  it  from  its  north  to  its  south  side, 
and  at  its  west  end,  and  where  it  abuts  upon  the  highway  in  the  declara- 
tion mentioned,  terminates  in  a  pointed  shape  like  an  acute  angle,  and 
which  said  part  of  the  close  in  the  declaration  first  mentioned  is  land 
which,  on  the  north  side  thereof,  abuts  on  land  in  the  occupation  of  the 
defendants,^and  on  the  south  side  thereof,  on  the  fence  of  the  railway 
there,  the  site  of  which  railway  there  is  part  of  the  close  in  the  declara- 
tion mentioned  as  being  in  the  occupation  and  possession  of  the  defend- 
ants, and  which  said  part  of  the  close  in  the  declaration  mentioned  is 
also  part  of  the  piece  of  land  hereinafter  for  convenience  called  land  (A.). 
That,  after  the  passing  of  both  the  said  Acts,  and  before  the  expiration 
of  the  period  of  five  years  from  the  passing  of  the  secondly  mentioned 
Act,  and  more  than  three  weeks  before  the  entry  of  the  defendants  as 
hereinafter  mentioned,  to  wit,  on,  &c.,  the  said  land  (A.),  not  then  or  at 
any  of  the  times  hereinafter  mentioned  being  a  garden,  orchard,  or  plant- 
ation, attached  or  belonging  to  a  house,  &c.  (negativing  the  exceptions 
in  the  32d  section  of  the  Railways  Clauses  Consolidation  Act,  8  &  9 
Viet.  c.  20),  but  then  being  required  by  the  defendants  for  the  purpose 
of  obtaining  materials  for  the  construction  and  repair  of  the  said  railway, 
by  the  secondly  mentioned  Act  authorized  to  be  made,  and  the  accom- 
modation works  connected  therewith  in  the  Railways  Clauses  Consolida- 
tion Act,  1845,  mentioned,  and  being  within  the  limits  prescribed  by  the 
said  secondly  mentioned  Act,  as  limits  within  which  the.  said  London 
and  Birmingham  Railway  Company  might  enter  upon  the  land  within 
suoh  limits,  and  no  part  thereof  being  more  than  two  hundred  yards 
distant  from  the  centre  of  the  railway  as  delineated  on  the  plan,  they 
the  defendants  did  give  notice  in  writing  to  the  plaintiff,  then  being  the 
♦owner,  and  to  the  said  J.  Ward,  then  being  the  occupier  of  the  said  r+qoy 
land  (A.),  of  their  intention  to  enter  upon  the  said  land  (A.),  for  ^ 
the  purpose  for  which  the  same  close  was  so  then  required  as  aforesaid, 
and  did  in  such  notice  state  the 'substance  of  the  provisions  contained 
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m  the  Railways  Glauses  Consolidation  Act,  1845,  aforesaid,  respecting 
the  right  of  the  plaintiff  and  the  said  J.  Ward,  as  such  owner  and 
occupier  as  aforesaid,  to  require  the  defendants  to  purchase  the  said 
land  (A.),  or  to  receive  compensation  for  the  temporary  occupation 
thereof,  as  the  case  might  be,  and  did  so  then  give  such  notice  to  the 
said  plaintiff  by  leaving  the  same  at  the  plaintiff's  then  last  usual  place 
of  abode,  and  did  so  then  give  such  notice  to  the  said  J.  Ward,  by  then 
serving  the  same  on  the  said  J.  Ward  personally.  That  the  defendants 
did  afterwards,  and  three  weeks  after  the  said  notice  had  been  so  given 
as  aforesaid,  and  before  the  expiration  of  the  said  period  of  five  years 
from  the  passing  of  the  said  secondly  mentioned  Act,  and  in  a  reason- 
able time  in  that  behalf,  and  just  before  the  times  when,  &c.,  to  wit,  on, 
&c.,  enter  upon  the  said  part  of  the  said  close  adjoining  part  of  land 
(A.)  aforesaid,  and  did  occupy  and  use  the  same  part  for  the  purpose 
for  which  the  same  was  so  required  as  aforesaid,  from  thenceforth  for  a 
certain  time  necessary  for  the  constructio|x  of  the  said  railway,  to  wit, 
for  six  months  then  next  following,  which  last-mentioned  period  elapsed 
before  the  expiration  of  the  said  period  of  five  years  from  the  passing 
of  the  secondly  mentioned  Act,  as  they  lawfully  might,  according  to 
the  form  and  under  the  provisions  of  the  said  several  Acts  of  Parlia* 
ment.  That  in  so  using  the  said  part  of  the  said  close  for  the  purposes 
for  which  the  same  was  so  required  as  aforesaid,  they  the  defendants 
necessarily  and  properly,  at  the  said  several  times  when,  &c.,  in  order 
to  obtain  materials  from  the  said  part  of  the  said  close  for  the  construc- 
tion of  the  said  railway,  did  cut,  dig,  excavate,  and  make  in  the  said 

*^09i  P^^^  ^^  ^^^  ^^^^  ^^^^®  holes,  pits,  &c.,  and  ^carry  away  from  the 
-'  said  part  of  the  said  close  the  said  earth,  gravel,  &c.,  as  and  for 
such  materials,  doing  no  unnecessary  damage,  &c.,  quse  sunt  eadem. — 
Verification. 

Replication,  de  injurifi. 

At  the  trial,  before  Maule,  J.,  at  the  last  Leicester  Summer  Assizes, 
it  appeared  that  the  plaintiff  was  the  owner  of  a  piece  of  land  adjoin- 
ing a  branch  railway  which  the  defendants  were  constructing  under  the 
provisions  of  the  9  &  10  Vict.  c.  cxvii. ;  and  that  the  defendants  entered 
on  the  plaintiff's  land,  and  dug  pits  therein  for  the  purpose  of  getting 
gravel,  to  be  used  in  the  construction  of  the  railway.  At  the  time  the 
acts  complained  of  were  done,  the  plaintiff's  land  abutted,  on  the  west, 
upon  the  highway  leading  from  Great  Bowden  to  Welham,  as  described 
in  the  declaration,  but  on  the  south  and  east  it  abutted  on  the  fence 
of  the  defendants'  railway.  After  the  acts  complained  of  were  done, 
the  defendants  gave  notice  to  the  plaintiff,  under  the  S2d  and  83d  sec- 
tions of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  of 
their  intention  to  enter  upon  a  part  of  the  plaintiff's  land  adjoining 
their  railway,  for  the  purpose  of  getting  materials  for  its  construction. 
This  part  of  the  plaintiff's  land,  which  was  a  narrow  slip  of  about  an 
acre,  was  afterwards  purchased  by  the  defendants,  and  is  the  close  men« 
lioned  in  the  declaration  as  being  in  the  occupation  and  possession  of 
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the  defendants,  and  upon  which  the  locus  in  quo  is  stated  to  have 
abutted  on  the  sonth  and  east ;  consequently,  at  the  time  the  declara- 
tion was  delivered,  the  abuttals  of  the  locus  in  quo  were  precisely  as 
therein  described,  but  not  so  at  the  time  the  trespass  was  committed. 

The  defendants  having  proved  that  they  entered  upon  the  slip  of 
land  for  the  purpose  of  obtaining  materials  for  the  construction  of  the 
railway,  as  stated  in  the  plea  and  authorized  by  the  8  &  9  Vict.  o.  20, 
8S.  32,  33,  their  counsel  submitted  that  they  were  entitled  to  a  ver- 
dict, inasmuch  as  the  plaintiff  could  not  recover  in  respect  of  acts 
^of  trespass  on  the  other  part  of  the  close,  without  a  new  assign- 


ment.    The  learned  Judge  overruled  the  objection,  and  a  verdict 
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was  found  for  the  plaintiff. 

Maeautay^  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection ;  against  which 

Sumfrey^  Haye9y  and  Brewer  showed  oause.(a) — The  description,  in 
the  declaration,  of  the  abuttals  of  the  locus  in  quo,  will  equally  apply, 
whether  the  slip  of  land,  which  the  defendants  afterwards  purchased, 
be  excluded  or  included.  A  plaintiff,  pleading  ore  tonus,  would  describe 
the  close  as  it  then  abutted,  and  not  by  its  boundaries  at  some  former 
period.  [Parke,  B. — Suppose  a  trespass  was  committed  in  a  close 
abutting  on  a  piece  of  land,  which  was  afterwards  covered  by  an 
encroachment  of  the  sea,  how  would  the  abuttals  be  described  ?  Al- 
BEBSON,  B. — ^A  part  of  Regent-street  is  built  on  what  was  formerly 
Swallow-street ;  but  if  an  assault  had  been  committed  on  a  person  in 
Swallow-street,  would  it  be  correct  to  declare  that  it  was  committed  in 
Regent-street?]  The  language  here  used  is  not  « which  now  abuts," 
but  <<  abutting,"  which  may  mean  either  that  it  abutted  at  the  time  of 
the  trespass,  or  at  the  time  of  declaration.  The  objection,  therefore, 
is  only  one  of  ambiguity,  which  the  defendants  might  have  rectified  by 
application  to  a  Judge  at  Chambers.  [Parke,  B. — ^A  statement  that  a 
trespass  was  committed  in  a  close  <<  abutting"  so  and  so,  means  that  at 
that  time  it  abutted.]  The  description  of  abuttals  should  be  construed 
with  reference  to  the  particulars  of  the  trespasses ;  and  it  is  sufficient 
if  the  description  be  such  that  the  party  may  know  what  close  was 
intended  in  the  particulars.  It  would  ^afford  little  information  r^qq/) 
to  describe  a  close  by  the  name  of  a  former  occupier ;  the  correct  '- 
mode  would  be  to  name  the  person  in  whose  occupation  it  then  was. 
[Alderson,  B. — Suppose  a  close,  at  the  time  of  a  trespass  committed, 
was  in  the  occupation  of  A.,  but  at  the  time  of  declaration  B.  occupied 
it,  how  would  a  person  suing  for  an  injury  to  the  reversion  describe  it  ?] 
It  would  be  correct  to  say,  "  then  being  in  the  occupation  of  B."  North 
V.  Ingamells,  9  M.  &;  W.  249,  decided  that  a  description  of  a  close  by 
two  abuttals  only  was  sufficient. '    Aldersok,  B.,  there  says :  « It  is 

(a)  The  role,  which  was  also  granted  on  the  ground  that  the  rerdict  was  against  evidencei  waf 
amed  in  Miohaelmas  Tena  (Not.  21),  and  in  Hilaiy  Term  (Jan.  13). 

u 
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clear  that  no  rule  could  be  made  in  thia  case  so  as  to  exclude  all  possible 
ambiguity.  If  the  defendant  can  show  that  there  is  a  real  ambiguity, 
and  that  he  cannot  see  distinctly  what  close  is  indicated  by  the  plain- 
tiff's  declaration,  he  may  apply  to  a  Judge  for  a  better  description.*' 
At  all  events,  the  words  <<  in  the  occupation  and  possession  of  the  de- 
fendants" will  apply  either  to  the  railway  or  to  the  slip  of  land ;  for  if 
they  were  not  in  the  occupation  of  the  latter  at  the  time  of  the  alleged 
trespass,  the  plea  was  not  proved. 

Macavlay  and  Mellor  appeared  to  support  the  rule ;  but 

Paree,  B.  said — It  is  not  necessary  to  hear  the  defendants'  counsel, 
as  our  present  opinion  is  that  the  plaintiff  ought  to  have  new  assigned. 

The  further  argument  of  the  case  on  the  other  point  was  adjourned 
until  the  13th  January,  when  the  Court  expressed  an  opinion  that  the 
plaintiff  could  not  recover  on  the  first  count  for  want  of  a  new  assign- 
ment ;  and  subsequently  (January  24)  the  rule  was  made  absolute  to 
enter  a  verdict  for  the  defendants  on  that  count,  and  for  the  plaintiff 
on  the  count  in  trover. 

Rule  absolute  accordingly. 
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The  Attobney-Genebal  v.  Lobp  Hennikeb.    JPeb.  7. 

Where  a  testator,  by  his  will,  gives  a  power  to  A.  B.  to  appoint  to  his  wife  ao  aanaity  chargeable 
upon  the  land  of  the  testator  if  A.  B.  shall  think  flt»  and  A.  B.  makes  the  appointment*  baft 
with  the  condition  that  the  wife  takes  it  on  relinquishing  her  dower,  legacy  duty  is  payable 
upon  such  annaity,  nnder  the  45  Qeo.  3,  e.  28. 

Where  such  condition  is  annexed  by  the  original  testator  himself  qw»ne  whether  daty  is  payable 
either  upon  the  whole  annuity,  or  upon  the  amount  of  it  after  deducting  the  value  of  the 
dower. 

^  B.,  by  his  will  made  in  1821»  after  disposing  of  his  property  in  various  ways,  and  after  giving 
directions  as  to  the  purchase  of  estates  in  the  county  of  S.  with  the  proceeds  of  estates  in  the 
counties  of  E.  and  K.,  directed  a  deed  of  settlement  of  his  estates  to  be  executed,  and  that  there 
should  be  inserted  in  such  settlement  a  power  to  the  tenant  for  life,  **  and  entiUed  to  the  rents 
and  profits  of  the  estates  so  to  be  settled,  by  deed  or  will  duly  executed,  to  charge  all  or  any 
part  of  such  estates  with  any  annual  sum  or  sums  of  money,  not  exceeding  one-third  part  of 
the  annual  value  thereof,  unto  or  for  the  benefit  of  any  woman  or  women  with  whom  he  or 
they  might  respectively  happen  to  intermarry,  or  with  whom  he  or  they  might  have  intermar- 
ried,  as  and  for  and  in  the  nature  of  a  jointure."  Upon  the  death  of  A.  B.,  in  1822,  G.  D. 
succeeded  to  the  estates ;  and  by  his  will,  in  execution  of  that  power,  and  of  all  other  powers 
given,  charged  all  the  estates  he  had  power  to  charge  '*  with  the  payment  of  the  annual  sum 
of  2000^.,  free  and  clear  from  taxes,  and  without  any  other  deduction  whatsoever,  unto  and  for 
the  benefit  of  his  wife  Lady  H.,  during  the  term  of  her  natural  life,  the  said  yearly  rent  or 
annual  sum  of  20002.  to  be  in  the  nature  of  and  in  full  for  the  jointure  of  his  said  wife,  and 
to  be  in  lieu,  bar,  and  satisfaction  of  and  for  her  dower  or  thirds  at  common  law,  or  by  or  on 
account  of  customary  ft«e  bench  which  she  could  and  would  or  otherwise  might  have  or  claim 
of,  in,  or  out  of  the  freehold,  copyhold,  or  customary  manors"  of  0.  D.  This  will  also  pro- 
vided, that  in  case  C.  D.  was  not  authorised  and  empowered  by  the  will  of  A.  B.  to  charga  (h« 
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cttetM  tfaenby  doTfidd,  and  directed  to  be  porehftged  and  settled  respectiTely  as  aforesaid, 
witl^  the  payment  of  so  large  an  annual  sam  as  2000/.  by  way  of  jointure,  the  deficiency,  if 
may,  should  be  a  charge  upon,  and  the  said  C.  D.  thereby  expressly  made  liable  U.,  and 
charged  such  part  and  parts  of  his  real  estates  by  his  will  derised  as  should  not  be  sold  under 
the  trusts  in  his  will  contained  as  thereinafter  mentioned  with,  the  payment  of  such  deficiency. 
Upon  the  death  of  C.  D.,  the  defendant  succeeded  to  the  estates  as  heir-at-law,  and  f'ntered 
into  possession  and  receipt  of  the  rents  and  profits,  and  made  several  payments  of  th«  annuity 
to  Lady  H.,  the  wife  of  C.  D.,  who  was  a  stranger  in  blood  to  A.  B. :— Held,  that  legacy  duty 
was  payable  upon  the  whole  of  the  annuity,  and  that  the  defendant^  either  as  trustee  or  the 
person  in  possession,  was  the  party  bound  to  pay  it 

This  was  a  special  verdict,  on  an  information  for  legacy  duties. — 
The  special  verdict  and  information  stated,  in  substance,  that  John  Hen- 
niker  Major  Baron  Henniker  made  his  will  on  the  26th  of  May,  1821, 
and  thereby  appointed  John  Minet  Henniker,  Thomas  Smith,  and  Evan 
Foulkes,  his  executors,  and  bequeathed  the  residue  of  his  personal  estate 
and  effects,  except  leasehold  estates,  unto  them,  their  executors,  ad- 
ministrators, and  assigns,  *in  trust  for  certain  purposes ;  and  r^eooo 
the  said  testator,  by  his  will,  devised  his  real  estates  at  Stratford-  ^ 
upon-Slaney,  in  Ireland,  and  in  the  counties  of  Essex  and  Kent,  to  his 
said  trustees,  upon  trust,  to  dispose  of  the  same  by  sale,  and  to  purchase 
with  the  proceeds  thereof  estates  in  the  county  of  Suffolk,  with  directions 
that  a  deed  of  settlement  should  be  made  of  his  estates,  and  that  by  such 
conveyance  they  should  be  limited  in  strict  settlement,  so  that  they  might 
accompany  the  title  of  the  Barony  of  Henniker.   '^  And  the  said  testator 
did  thereby  direct  that,  in  the  said  settlement,  there  should  be  contained 
the  usual  power,  enabling  the  person  who  should,  for  the  time  being,  be 
tenant  for  life,  and  entitled  to  the  rents  and  profits  of  the  estates  so  to 
be  settled,  by  deed  or  will  duly  executed,  to  charge  by  effectual  ways 
and  means  all  or  any  part  of  such  estates  with  any  annual  sum  or  sums 
of  money  not  exceecUng  one-third  part  of  the  annual  value  thereof,  unto 
or  for  the  benefit  of  any  woman  or  women  with  whom  he  or  they  might 
respectively  happen  to  intermarry,  or  with  whom  he  or  they  might  have 
intermarried,  as  and  for  and  in  the  nature  of  a  jointure/'     The  special 
verdict  then  proceeded  to  state  the  death  of  John  Henniker  Major,  leav- 
ing the  said  trustees  surviving  him ;  and  that  they  took  upon  themselves 
the  execution  of  the  will ;  and  that  the  estates  were  sold  and  the  proceeds 
were  laid  out  in  the  purchase  of  other  estates,  in  pursuance  of  the 
directions  of  the  will ;  and  that  John  Minet  Henniker  Major  succeeded 
to  the  estates,  and  became  the  second  Lord  Henniker ;  that  Thomas 
Smith  and  Evan  Foulkes  died  in  the  lifetime  of  the  second  Lord  Hen- 
niker ;  and  that  he,  by  his  will,  made  on  the  21st  of  February,  1829, 
after  appointing  his  eldest  son  and  heir-at-law  John  Henniker  Major 
(the  defendant)  and  John  Lake,  his  executors,  in  pursuance  of  the  power 
pven  by  the  will  of  Lord  Henniker,  the  first  testator,  and  of  all  other 
powers  given,  charged  all  the  estates  which  he  had  power  to  charge 
^  with  the  ^payment  of  the  annual  sum  of  20002.  of  lawful  money  r^ooq 
of  Great  Britain,  free  and  clear  from  taxes,  and  without  any  other  ^ 
deduction  whatsoever,  unto  and  for  the  benefit  of  his  said  wife  Mary 
Lady  Henniker,  during  the  term  of  her  natural  life ;  the  said  yearly 
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rent  or  annual  snm  to  be  in  the  nature  of  and  in  full  for  the  jointure  of 
his  said  wife,  and  to  be  in  lieu,  bar,  and  satisfaction  of  and  for  her  dower 
or  thirds  at  common  law,  or  by  or  on  account  of  custom,  free-bench,  or 
widow's  part,  which  she  could,  should,  or  otherwise  might  have  or  claim 
of  or  in  or  out  of  the  freehold,  copyhold,  or  customary  manors,"  &c.,  of 
the  second  Lord  Henniker;  and  in  case  the  said  Lord  Henniker  "waa 
not  authorized  and  empowered  by  the  said  will  of  the  said  (first)  testator, 
to  charge  the  estates  thereby  devised  and  directed  to  be  purchased  and 
settled  respectively  as  aforesaid  with  the  payment  of  so  large  an  annual 
sum  as  2000Z.  by  way  of  jointure,  the  deficiency,  if  any,  should  be  a 
charge  upon,  and  the  said  John  Minet  Henniker  Major  Lord  Henniker 
thereby  expressly  charged  and  made  liable,  such  part  and  parts  of  cer- 
tain of  his  real  estates  and  hereditaments  in  and  by  his  said  will  devised, 
as  should  not  be  sold  under  the  trusts  in  his  said  vrill  contained,  as 
hereinafter  mentioned,  with  and  to  the  payment  of  such  deficiency." — 
The  special  verdict  then  proceeded  to  state  the  death  of  the  second  Lord 
Henniker  on  the  1st  of  July,  1832,  leaving  Lady  Henniker,  John  Hen- 
niker Major  (the  defendant),  and  John  Lake  surviving  him ;  and  that  the 
defendant  and  Lake  took  upon  themselves  the  execution  of  the  will ; 
that  the  defendant  succeeded  to  the  estates,  and  that  he  entered  into 
possession  thereof  and  of  the  receipt  of  the  rents  and  profits,  subject  to 
the  charge  created  by  the  will  of  the  second  testator  in  favour  of  Lady 
Mary  Henniker ;  and  that  Lady  Mary  Henniker  was  a  stranger  in  blood 
to  the  first  testator.  The  special  verdict  then  proceeded  to  state,  that 
the  second  Lord  Henniker,  in  his  lifetime,  by  deeds  dated  the  11th  and 
13th  of  May,  1822,  *the  7th  and  8th  of  May,  1828,  and  the  7th 

J  and  9th  of  February,  1829,  respectively,  and  recoveries  suffered 
in  pursuance  thereof  respectively,  barred  the  entail  of  certain  estates  of 
which  he  was  tenant  in  tail ;  and  that  Lady  Mary  Henniker  joined  in 
the  recovery  deeds,  and  extinguished  her  dower  in  those  estates ;  and 
that  afterwards  the  defendant  paid  to  Lady  Mary  Henniker  four  annual 
payments  of  the  said  annuity  of  2000Z.,  without  having  paid  legacy  duty 
thereon, — The  special  verdict  then  proceeded  to  set  forth  certain  calcu- 
lations, in  case  the  Court  should  be  of  opinion  that  there  should  be  a 
deduction  for  the  value  of  the  dower,  or  thirds,  or  free  bench  of  Lady 
jj^  ^      Henniker.(a)     *The  special  verdict  was  argued  in  the  present 

J  Sittings  (February  6)  before  Pabee,  B,,  Aldbrson,  B.,  and 
Platt,  B.,  by 

(a)  The  following  were  the  points  for  argament  on  eaeb  ride. 

It  will  be  argued  on  the  part  of  the  Crown,  that  the  annuity  charged  and  appointed  by  the 
will  of  John  Minet  Henniker  Major  Baron  Henniker,  for  the  benefit  of  his  wife,  Lady  Mary 
Henniker,  under  the  power  given  by  the  wiU  of  John  Henniker  Mi^or  Baron  Henniker,  ao  far  at 
the  same  was  payable  ont  of  the  property  charged  therewith  by  the  last-mentioned  will,  was  a 
legacy  by  way  of  annuity  under  the  said  last-mentioned  will,  within  the  Acts  36  Geo.  3,  o.  52,  the 
46  Geo.  3,  c.  28,  and  55  Geo.  3,  e.  184,  or  some  of  them,  and  that  the  same  is  chargeable  with 
legacy  duty  accordingly. 

And  if  the  Court  shall  be  of  opinion  that,  in  estimating  the  value  of  such  legacy  for  the  par- 
pose  of  legacy  duty,  any  deduction  is  to  be  made  therefrom  in  respect  of  dower,  thirds,  or  free- 
benohi  then  that  a  part  only  of  the  value  of  sooh  dower^  thirds,  or  fireebenoh,  in  proportion  to  !• 
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The  SolieitoT'O-eneral  (with  whom  waa  OrompUm)  for  the  Crown.-— 
First,  it  is  clear  that  if  legacy  duty  is  payable,  the  defendant  is  the 
party  liable  under  the  45  Geo.  8,  c.  28,  sects.  4  and  5.(a)  At  the  time 
the  duty  became  payable  there  was  living  no  trustee  of  the  first  tes- 
tator ;  and  the  defendant  is  liable  either  as  tenant  for  life  or  as  heir 
at  law. 

♦Secondly.     This  is  a  rent  charge  or  gift  by  way  of  annuity  rjieoo^* 
made  payable  out  of  land,  and  is,  as  such,  subject  to  duty  under  '- 
the  4th  section.     That  question  was  settled  by  The 'Attorney-General 
V.  Jackson,  2  C.  &  J.  101,  which  was  followed  by  Stow  t;.  Davenport,  5 
B.  &  Ad.  859,^  in  which  the  propriety  of  the  decision  in  the  former 

•  B.  0.  L.  B.  ToL  27. 

mach  of  the  said  aonniij  m  is  charged  upon  the  property  charged  therewith,  by  yirtoe  of  the 
power  contained  in  the  will  of  John  Henniker  Migor  Baron  Henniker,  is  to  be  deducted  from  the 
Taloe  of  the  said  part  of  the  said  annuity  so  charged  upon  the  said  property. 

The  points  of  law  intended  to  be  argued  on  the  part  of  the  defendant  will  be  (amongst  others) 
the  foUowing : — 

That  no  legacy  duty  was  chargeable  on  the  annuityi  because  the  first-mentioned  testator  gave 
the  property  in  fee  to  trustees,  and  directed  them  to  make  a  settlement,  which  was  to  contain  a 
power  of  jointure,  so  that  the  interest  of  the  annuitant  would  have  been  derived  from  the  deed 
eontaining  such  powers,  and  not  from  the  will ;  and  tha^  no  such  deed  having  been  executed, 
the  annuity  was  not  properly  payable  under  the  wilL 

Because  the  power  contained  in  the  will  of  the  first  testator  was  not  properly  exercised,  more 
than  one-third  of  the  ahnual  value  having  been  charged,  and  a  condition  having  been  annexed 
to  the  charge,  videlicet,  that  it  should  be  taken  in  lieu  of  dower. 

Because  other  property,  besides  that  directed  by  the  will  of  the  first  testator  to  be  settled,  was' 
snd  is  eharged  by  the  second  testator  with  the  payment  of  the  annuity. 

And  because  the  widow  could  not  take  the  annuity  under  the  will  of  the  second  testator  with- 
out giving  up  her  dower  as  a  oonsideration  for  so  doing ;  and  if  she  did  give  up  her  dower,  then 
■be  took  the  annuity  as  a  purchaser,  and  not  as  a  gift  from  the  first  testator,  and,  oonsequentlyy 
oould  not  be  liable  to  pay  legacy  duty  for  it. 

That  if  legacy  duty  be  payable  at  all,  it  can  only  be  payable  in  respect  of  the  value  of  the 
interest  derived  by  the  widow  under  the  will  of  the  first  testator,  and  which  must  be  considered 
as  reduced  by  the  value  of  the  dower  given  up  for  it. 

That  the  defendant  is  not  the  party  liable  to  be  sued  for  the  legacy  duty,  or,  if  liable,  that 
duty  is  payable  according  to  the  relationship  of  the  second  testator  to  the  first 

Tliat  the  facts  stated  in  the  special  verdict  impose  by  law  no  liability  to  the  legacy  duty,  and 
affix  none  upon  the  defendant  to  pay  any. 

(a)  Section  4  enacts,  that,  '<  every  gift  by  any  will,  Ac,  of  any  person  dying  after  the  passing 
of  this  Act,  which,  by  virtue  of  any  such  will,  Ac.,  shall  have  effect  or  be  satisfied  out  of  the 
posonal  estate  of  such  person,  or  out  of  any  personal  estate  which  such  person  shall  have  power 
to  dispose  of  as  he  or  she  shall  think  fit,  or  which  shall  have  been  charged  upon  or  made  payable 
oat  of  any  real  estate,  or  be  directed  to  be  satisfied  out  of  any  moneys  to  arise  by  the  sale  of  any 
real  estate  of  the  person  so  dying,  or  which  suQh  person  may  have  the  power  to  dispose  of, 
whether  the  same  shall  be  given  by  way  of  annuity  or  in  any  other  form,  shall  be  deemed  and 
taken  to  be  a  legacy  within  the  true  intent  and  meaning  of  this  Act  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  extend  to  the  charging  with  the  duties  by  this 
Act  granted,  any  specific  sum  or  sums  of  money,  or  any  share  or  proportion  thereof,  charged  by 
any  marriage  setUement  or  deed  or  deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
sum  or  sums  -or  share  or  proportion  thereof  shall  be  appointed  or  apportioned  by  any  will  or 
testamentary  instrument^  under  any  power  for  that  purpose  given  by  any  such  marriage  settle- 
ment, deed,  or  deeds." 

Seotion  5  enacts,  "  that  the  duties  thereby  granted  on  legacies,  or  charged  upon  or  made  pay- 
able out  of  any  real  estate,  or  out  of  any  moneys  to  arise  by  the  sale  of  any  real  estate,  Ac, 
shall  be  aocounted  for,  answered,  and  paid  by  the  trustee  or  trustees  to  whom  the  real  estate 
■hall  be  devised,  out  of  which  the  legacy  or  legacies  shall  be  to  be  paid  or  satisfied;  or  if  there 
■hall  be  no  trustee,  then  by  the  person  or  persons  entitled  to  such  real  estate  subject  to  any 
■aeh  legacy,  or  by  the  person  or  persons  empowered  or  required  to  pay  or  satisfy  any  such 
legacy." 

VOL.  vn. — 80  V  2 
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case  was  fully  discussed.  In  the  latter  case  it  was  also  held,  that,  as 
the  gift  was  free  from  all  taxes  or  deductions  whatever,  the  annuitant 
took  the<  legacy  free  of  duty.  So  in  the  present  case,  the  annuitant  is 
entitled  to  the  full  amount  of  the  annuity. 

Thirdly.  This  annuity  is  a  legaejfj  within  the  true  meaning  of  the 
4th  section  of  the  45  Geo.  8,  c.  28.  This  part  of  the  case  falls  within 
the  decision  of  The  Attorney-General  v.  Pickard,  8  M.  &  W.  562, 
which  wajet  afterwards  affirmed  on  error.(a)  There  the  original  tes* 
tator  by  his  will  created  a  power  to  enable  the  tenant  for  life  in 
possession  to  appoint,  to  any  woman  he  might  marry,  an  annuity  for 
her  jointure,  and  the  tenant  for  life  afterwards  by  his  will  exercised  the 
power  so  conferred  upon  him ;  and  this  annuity  was  held  to  be  a  legacy 
given  by  the  will  of  the  first  testator.  The  judgments  of  this  Court  and 
*8871  ^^  *^®  Court  of  Error  clearly  *expound  the  principles  upon  which 

those  decisions  proceeded.  That  case  is  precisely  similar  to  the 
present,  with  this  exception,  and  it  is  one  that  is  wholly  immaterial  in 
considering  the  present  question,  viz.  that  there  the  original  testator 
directed  that  the  power  should  be  exercised  by  deed.  The  case  would 
have  been  like  the  present  if  the  testator  had  said  '^  I  give  a  certain 
sum  to  such  of  the  children  of  A.  as  he  shall  appoint.''  Upon  A.'8 
making  the  appointment,  the  child  takes  the  legacy  nnder  the  original 
will.  The  intervention  of  the  act  of  nomination  does  not  affect  the  ques- 
tion. But  it  will  be  contended  that  here  a  settlement  is  to  be  made 
which  is  to  contain  a  power  of  jomturing ;  and  that,  as  the  interest  of 
the  annuitant  would  have  been  derived  from  the  deed  containing  the 
power,  and  not  from  the  will,  and  as  no  such  deed  was  ever  executed,  the 
annuity  was  not  payable  under  the  will.  But  the  power  is  clearly  exer- 
cised under  the  will,  and  upon  the  property  of  the  first  testator.  The 
charge  was  created  by  Atm,  and  is  payable  out  of  h%»  property.  The 
annuity  is  not  lost  through  the  non-execution  of  the  deed.  The  deed 
does  not  operate  upon  the  gift.  It  is  merely  part  of  the  machinery  by 
which  the  testator  makes  the  gift.  The  gift  is  made  by  force  of  the 
will.  It  may  further  be  contended,  that  the  power  has  not  been  properly 
exercised,  a  condition  having  been  annexed  to  the  annuity,  that  it  shall 
be  taken  in  lieu  of  dower.  But,  at  most,  the  condition  alone,  and  not 
the  appointment,  would  be  void.  It  may,  however,  be  remarked,  that 
there  would  be  but  weak  ground  for  contending  that  the  condition  would 
be  void :  Newport  v.  Savage,  2  Sugden  on  Powers,  App.  No.  17.  In 
the  next  place,  it  may  be  contended,  that  as  Lady  Henniker  gave  up  her 
dower  in  consideration  of  the  annuity,  she  took  it  as  a  purchaser,  and 
not  by  way  of  legacy.     But  the  consideration  upon  which  the  annuity 

was  accepted  does  not  benefit  the  estate  of  '*'the  original  testator. 
-I  He  imposed  the  condition.     If  a  testator  leaves  a  sum  of  money 
to  a  creditor  in  consideration  that  the  latter  will  release  a  debt,  the  cre- 
ditor would  be  liable  to  duty  to  the  extent  of  the  surplus,  after  the 
amount  of  the  debt  had  been  deducted  from  the  amount  demised,  for  the 

(a)  6  M.  4  W.  S48. 
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presmnption  is,  that  a  person  is  just  before  he  is  generous.  The  words 
of  the  4th  section  are  in  effect :  ^^  any  sum  of  money  given  out  of  the 
testator's  estate  to  any  party  as  a  legacy  under  the  will."  It  is  for  the 
party  who  takSs  the  legacy,  upon  the  conditions  attached  to  it  by  the 
party  who  has  the  power  of  appointment,  to  decide  whether  he  will  take 
it  upon  those  conditions ;  but  the  legatee  has  no  right  to  deduct  the  value 
of  the  consideration  so  given  from  the  amount  of  the  legacy.  The  annui- 
tant hjere,  therefore,  is  not  a  purchaser ;  nor  can  the  value  of  the  dower 
be  deducted  from  the  value  of  the  annuity  in  estimating  the  amount  of 
the  duty  to  be  paid  to  the  Crown. 

Hoggins^  contri. — The  defendant  is  desirous  that  no  technical  objec- 
tion should  be  taken  to  the  payment  of  the  duty,  but  he  contends  that 
the  power,  as  executed,  was  in  bar  of  dower;  and  that,  as  Lady  Henniker 
gave  a  valuable  consideration  for  the  annuity,  she  took  it  as  a  purchaser, 
and  not  by  way  of  gift  under  the  will  of  the  original  testator,  within  the 
meaning  of  the  4th  section  of  the  45  Geo.  3,  c.  28.  This  case  is  distin- 
guishable from  The  Attorney-General  v.  Pickard,  where  the  person 
to  execute  the  power  was  at  liberty  to  do  so  in  bar  of  dower  or  not, 
at  his  discretion ;  and  he  did  execute  the  power  without  imposing  that 
condition.  Here  the  original  will  contains  a  general  power  to  grant  an 
annuity,  and  the  party  executing  the  power  does  so  in  bar  of  dower. 
The  annuitant  therefore  takes  by  purchase.  It  appears  from  the 
facts  of  the  case,  that  the  dower  springs  out  of  the  testator's  estate. 
£Au>ER80N,  B. — ^It  may  spring  out  of  the  same  land^  but  can  it  be 
said  to  spring  out  of  the  same  *estate?'\  She  takes  by  purchase,  t-^qoq 
and  if  there  were  other  legatees,  and  the  assets  were  found  '- 
insufficient  to  satisfy  all  the  legatees,  she  would  take  priority  of  all 
the  others :  Blower  v,  Morrett,  2  Ves.  sen.  420,  Heath  v.  Dendy,  1 
Buss.  543,  Davenhill  v.  Fletcher,  1  Amb.  244,  Norcott  v.  Gordon,  14 
Sim.  261,  and  Burridge  v.  Bradyl,  1  P.  Wms.  126.  The  annuity  is 
taken  not  only  with  the  benefits  attached  to  it,  but  with  all  its  dis- 
advantages, one  being  that  the  annuitant  has  to  give  up  her  dower.  If 
the  original  testator  had  said  by  his  will,  <<  I  grant  to  Lady  Henniker 
20002.  per  annum,  in  consideration  of  a  certain  sum  then  paid  by  her," 
she  could  not  be  considered  as  taking  the  annuity  under  the  will  by  way 
of  gift.  [Aldbrson,  B. — ^If  a  testator  were  to  give  an  annuity  to  his 
own  wife  in  bar  of  dower,  it  might  well  be  considered  that  his  estate 
was  relieved  pro  tanto,  in  the  same  way  that  it  would  be  by  the  release 
of  a  debt.]  The  present  case  is  to  that  effect.  [Aldebson,  B. — ^As 
between  her  husband  and  herself,  this  lady  may  perhaps  be  considered 
to  take  as  a  purchaser,  but  she  cannot  be  considered  as  such  as  between 
herself  and  the  testator.]  The  word  «  gift"  in  the  4th  section  must  be 
construed  as  a  pure  gift,  i.  e.  where  no  consideration  passes  from  the 
party  receiving  it.  This  question  may  be  regarded  in  the  following 
light  also :  The  first  testator  by  his  will  gave  a  general  power  of  appoint- 
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menty  which,  although  given  with  a  view  to  settle  the  estates  strictly, 
in  order  to  support  the  title,  did  not  specify  the  terms  upon  which  the 
appointment  was  to  be  made.  The  tenant  for  life  was  therefore  entitled 
to  make  a  settlement  upon  his  wife  upon  any  such  terms  as  he  might 
think  fit.  The  power  in  that  case  is  in  effect  executed  upon  the  terms 
imposed  by  the  testator.  [Aldersok,  B. — Suppose  a  testator  leaves 
20,0002.,  to  be  divided  among  the  children  of  A.  B.,  in  such  proportions 

*^d.Ol  ^^  '^'  ^'  ^^^^^  think  *fit,  and  A.  B.  is  indebted  to  his  eldest  son 
-*  in  lOOOZ.,  and  he  proposes  to  apportion  10,0002.  to  him  if  he  will 
release  his  debt  to  him,  and  suppose  the  son  accedes  to  the  proposal, 
would  legacy  duty  be  payable  by  the  son  on  90002.  only  ?]  In  that 
case  the  power  would  not  be  well  executed ;  but  in  the  present  case 
the  power  is  well  executed,  and  according  to  the  intention  of  the 
testator. 

The  Solicitor-O-eneral  in  reply. — The  sole  remaining  question  is,  whe- 
ther this  annuity  is  a  gift.  It  is  not  less  a  gift  because  the  party  who 
takes  it  ultimately  out  of  the  original  testator's  estate,  enters  into  a 
bargain  with  the  party  who  has  the  appointment,  that  bargain  not  con- 
ferring any  benefit  whatever  upon  the  estate  out  of  which  the  gift  issucB. 
The  defendant's  argument  amounts  to  this — ^that  the  donee  of  the  power 
is  the  agent  of  the  original  testator  in  making  that  bargain,  and  there- 
fore that  the  case  is  the  same  as  if  the  original  testator  himself  had 
entered  into  the  bargain  with  the  person  who  takes  the  annuity. 
[Parks,  B. — Can  the  donee  of  the  power  be  said  to  have  appointed  the 
whole  of  the  gift,  where  there  is  an  agreement  between  him  and  the 
appointee,  that  the  latter  shall  take  the  gift  upon  condition  that  half 
the  money  shall  go  in  the  purchase  of  an  estate  for  the  donee  ?]  The 
whole  of  the  gift  comes  out  of  the  original  testator's  estate.  The  ori- 
ginal testator  cannot  be  said  not  to  have  made  the  gift,  when  the  whole 
sum  is  raised  out  of  his  estate.  The  fact  that  the  appointee  has  paid  a  con- 
sideration for  the  appointment,  cannot  affect  the  question  whether  the 
amount  is  liable  for  legacy  duty.  As  between  the  legatee  and  the  tes- 
tator, the  former  receives  the  whole  of  the  gift.  If  the  testator  him- 
self had  created  the  condition,  the  question  would  be  a  more  difficult 
one.  In  the  cases  relied  upon  by  the  defendant,  the  wife  was  held  to 
have  priority  over  the  other  legatees,  but  they  do  not  decide  that  what 
3^rt4-,  she  took  she  did  not  take  by  way  of  gift.  [Parke,  B. — *Sup- 
-*  pose  a  testator  leaves  a  gross  sum  at  the  appointment  of  A.  B., 
and  he  appoints  to  C.  D.  upon  condition  that  he  will  give  him  an  estate, 
could  C.  D.  be  said  to  take  the  amount  as  a  legacy,  or  is  he  a  pur- 
chaser ?]  It  is  in  truth  the  purchase  of  a  legacy ;  but  it  is  not  less  a 
legacy  from  the  fact  that  it  is  sold  by  the  donee.  He  could  not  sell  it, 
except  through  the  power  and  under  the  will  of  the  original  testator, 
for  the  donee  does  not  possess  it  as  his  own.  And  the  legatee  knows 
that  it  is  a  legacy,  and  as  such  is  liable  to  the  incidents  of  a  legacy. 
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and,  amongst  other  things,  that  it  is  subject  to  duty ;  and  it  is  no  less 
a  legacy  because  something  is  given  for  it. 

Cur.  adv.  vult. 

Pares,  B.,  now  said — ^This  case  was  argued  before  us  yesterday. 
We  have  considered  it,  and  are  of  opinion  that  our  judgment  ought  to 
be  in  favour  of  the  Crown. — [His  Lordship  stated  the  case,  and  pro- 
ceeded :] — In  the  course  of  the  argument,  the  dispute  was  ultimately 
reduced  to  one  single  point.  It  is  perfectly  clear,  that,  although  no 
deed  was  executed — and  indeed  this  was  not  disputed  by  Mr.  SogginSj 
who,  on  behalf  of  Lord  Henniker,  was  desirous  of  taking  no  technical 
objection,  but  wished'  to  meet  the  case  on  its  merits — ^there  was  an 
equitable  power  to  charge  the  estates  with  the  annuity.  The  case  there- 
fore falls  within  the  principle  of  the  decision  of  this  Court  in  The  At- 
torney-General V.  Pickard. 

In  the  next  place  it  is  perfectly  clear,  that  the  present  Lord  Henniker, 
either  as  the  heir  of  his  father,  who  was  the  surviving  trustee,  or  as  the 
tenant  for  life  in  possession,  was  the  person  who  by  the  Act  of  Parlia- 
ment was  bound  to  pay  any  duty,  either  as  trustee  or  as  person  in 
possession. 

It  is  also  clear,  that  after  the  decision  of  The  Attorney-General  v* 
Pickard,  this  case  would  be  considered  precisely  in  the  same  view  as  if, 
instead  of  an  annuity  ^chargeable  upon  land,  it  had  been  a  be-  r^q^o 
quest  of  a  sum  in  gross,  say  lOOOZ.,  to  be  appointed,  if  the  second  *- 
Lord  Henniker  thought  fit,  to  his  wife.  Then  the  only  question  is, 
whether  there  has  been  such  an  appointment  to  the  wife,  and  such  a 
taking  by  the  wife  by  virtue  of  that  appointment,  as  to  make  her  the 
recipient  of  a  legacy.  Upon  this  point  there  was  a  little  doubt  in  the 
course  of  the  argument ;  but  that  doubt  was  completely  removed  from 
the  minds  of  the  Court  by  the  reply  of  the  Solicitor-General.  The 
case  therefore  becomes  this : — ^A  power  is  given  by  the  will  of  the  first 
Lord  Henniker  to  the  second  Lord  Henniker  to  appoint  the  10002.  to 
his  wife,  if  he  thinks  fit.  He  appoints  it  to  the  wife,  and  by  the  same 
instrument  by  which  he  appoints  it  he  imposes  upon  her  the  condition 
of  relinquishing  her  dower  and  thirds,  and  her  freebench  upon  all  the 
copyhold  estates.  The  question  is,  whether  that  is  to  be  considered 
and  treated  as  a  purchase  of  the  dower  and  thirds  and  freebench,  or 
whether  it  is  merely  a  condition  annexed  to  the  receipt  of  the  legacy. 
For  that  condition,  if  she  accepts  the  legacy,  makes  no  difference ;  she 
is  stiU  the  recipient  of  the  legacy.  And  we  are  of  opinion  that  this  is 
nothing  more  than  the  appointment  of  a  legacy  upon  a  condition.  She 
knows,  by  the  instrument  by  which  the  legacy  is  appointed,  that  it  is  a 
legacy,  and  if  she  takes  it,  she  takes  it  as  a  gift  of  the  original  testator ; 
and  whether  the  person  exercising  the  power  of  appointment  a];inexes  a 
condition  to  that  gift  or  not,  does  not  affect  the  question,  for  it  is  still 
ik  gift  of  the  testator,  and  is  taken  under  the  will  of  the  testator,  and 
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therefore  as  such  it  becomes  liable  to  legacy  duty.  Some  points  were 
mooted  in  the  course  of  the  discussion,  of  some  nicety.  There  might 
have  been  some  question,  if  this  had  been  a  condition  annexed  to  the 
legacy  by  the  testator  himBelf^  whether  the  whole  of  the  money  so 
received  by  the  legatee  was  a  legacy,  or  whether  a  part  of  it  was  not  » 
purchase  of  some  interest,  which  might  possibly  reduce  the  duty  to  be 
31^04  01  P^^^  upon  the  legacy  to  the  ^extent  of  the  difference  in  value 
^  between  the  legacy  and  the  estate  given  up  in  consideration  of  it. 
That  may  be  so ;  but  that  question  must  be  settled  hereafter  when  it 
comes  before  the  Court.  It  is  sufficient  to  say,  that  that  point  does 
not  arise  in  the  present  case,  which  is  just  the  same  as  if  there  were  no 
condition  annexed  by  the  testator.  It  does  not  make  any  difference 
whether  the  legatee  is  liable  to  pay  the  duty  upon  the  legacy.  If  any 
question  were  hereafter  to  arise  between  Lord  Henniker  and  Lady  Hen- 
niker,  in  endeavouring  to  recover  back  the  money  which  he  had  been 
compelled  to  pay  as  legacy  duty,  it  might  be  material  to  consider 
whether  or  not  the  legacy  duty  was  to  be  paid  by  the  legatee  or  out  of 
the  estate,  according  to  the  terms  of  the  will;  but  no  question  arises 
about  that  matter  here.  The  case  is  precisely  the  same  as  the  one  I 
have  already  stated ;  it  comes  to  that  simple  case,  and  the  Court  is  of 
opinion  that  the  person  taking  the  legacy  takes  the  whole  of  it  by  the 
^t  of  the  testator  i  and  consequently,  that  legacy  duty  must  be  paid 
upon  the  whole. 

Judgment  for  the  Crown, 

The  law  wm  held  the  same  irsy  in  The  Commoiiwealth  v.  WUliuiB's  Ezeoaton,  1  Hairis,  20. 


*844]  *In  re  Harris.    Feb.  6. 

A  testator  madjs  his  will  in  the  following  tenns : — "  I  glre  and  be<{aeath  aU  my  propertj,  of  what- 
soever description,  to  my  wife,  for  the  maintenance  of  herself  and  onr  children"  (naming 
seven  in  number),  **  and  I  constitute  my  said  wife  to  be  sole  execntriz  of  this  my  wiU,"  Ac: — 
Held,  that  a  trust  was  thereby  oonstltnted  for  the  benefit  of  the  children,  and  that  the  ezeott- 
trlx  was  bound  to  deliver  an  account  to  the  Legacy  Duty  Office. 

This  was  a  rule  calling  on  John  Richmond  and  Eliza  his  wife  (foi* 
merly  the  wife  of  John  Harris,  deceased,  and  now  his  executrix),  to 
show  cause  why  they  should  not  deliver  an  account  of  the  legacies  and 
property  of  John  Harris. 

The  will  of  John  Harris,  who  carried  on  the  business  of  a  baker  at 
Cambridge,  was  in  the  following  terms : — « I  give  and  bequeath  all  ray 
property,  of  whatsoever  description,  to  my  wife,  Eliza  Harris,  for  the 
maintenance  of  herself  and  our  children"  (naming  seven  children),  <<and 
I  constitute  my  wife  to  be  Bole  executrix  of  this  my  will,"  &c.  It  also 
appeared,  by  the  affidavits,  that  application  had  been  made  fot  an 
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account  on  the  part  of  the  Inland  Revenue  Office,  when  it  was  intimated 
that  the  office  would  he  satisfied  by  a  statement  that  the  children  had 
not  more  than  202.  each ;  to  which  an  answer  was  returned,  that  the 
will  did  not  contain  a  trust  for  the  children,  and  that  the  executrix  pre- 
ferred that  the  question  should  be  authoritatiyelj  settled. 

WorlledgBj  for  the  executrix,  showed  cause. — The  executrix  is  not 
bound  to  render  an  account :  first,  because  under  the  will  she  takes 
absolutely  the  whole  interest  in  the  property ;  and  secondly,  if  she  does 
QOt,  the  interest  of  the  children  is  of  so  uncertain  and  unascertainable 
a  nature  that  no  legacy  duty  attaches.     First,  the  whole  legal  interest 
in  the  property  is  vested  in  the  wife.     By  being  appointed  executrix, 
she  has  the  sole  legal  control  over  the  property ;  and  whatever  interest 
the  children  take  must  be  an  equitable  interest  only.     In  Bowden  v, 
Laing,  14  Sim.  113,  the  will  was  in  the  following  terms : — « I  do  hereby 
will  and  bequeath  to  my  wife  G.  M.,  the  whole  of  my  property 
♦during  her  natural  life,  the  property  to  be  converted  into  money  ri^oAK 
as  soon  as  convenient  after  my  decease,  at  the  discretion  of  Mr.  ^ 
T.  B.,  my  executor,  of  which  my  wife^  C.  M.,  is  to  receive  the  interest, 
for  the  maintenanee  of  henelf  and  children"    The  question  in  that 
case  was  what  interest  the  children  took  under  the  will,  and  the  Vice- 
Chancellor  held  that  the  wife  was  to  receive  the  whole  of  the  income, 
and  to  maintain  the  children  out  of  it  as  long  as  they  should  form  part 
of  her  family,  but  that  they  lost  that  right  upon  becoming  foris<fami- 
Uated.     The  will  in  the  present  case  does  not  create  a  trust  in  favour 
of  the  children.     The  legacy  is  granted  to  the  wife,  that  she  may  be 
the  better  enabled  to  maintain  her  children.     The  legacy  is  not  given 
to  maintain  the  children.     In  the  latter  case,  a  trust  in  their  favour 
might  be  created.     The  case  of  Thorp  v.  Owen,  2  Hare,  607,  may  be 
cited  as  an  illustration  of  this  position.     There  the  testator,  by  his  will, 
desired  that  everything  during  the  lifetime  of  his  wife  should  remain  as 
it  was,  for  her  use  and  benefit,  and  after  her  decease  he  gave  his  real 
estate  to  his  male  heir,  and  his  personal  estate  to  be  equally  divided 
among  all  his  children,  adding,  that  he  gave  the  above  devise  to  his  wife 
that  she  might  support  herself  and  her  children  according  to  her  discre* 
tion,  and  for  that  purpose ;  and  Vice-Ohancellor  Wigbam  held,  that  the 
widow  took  an  absolute  interest  for  her  life  in  the  real  and  personal 
estate.     The  principle  to  be  deduced  from  the  judgment  of  the  Yice- 
Ghancellor  in  that  case  applies  to  the  present,  viz.,  that  where  <«  words 
of  trust  are  not  used  so  imperatively  as  to  exclude  the  legatee  from 
taking  anything  beneficially,  there  the  difficulty  of  ascertaining  how 
much  that  legatee  was  bound  to  give  away,  is  a  strong  argument  against 
construing  the  gift  to  be  a  trust."    In  Crockett  v.  Crockett,  1  Hare, 
451,  the  words  of  the  will  were  <<  Be  it  known  to  all  that  this  my  last 
desire  is,  that  all  and  every  '''part  of  my  property  shall  be  at  the  rn^ciAct 
disposal  of  my  most  true  and  lawful  wife,  Carolhie  Crockett,  for  '- 
Nerself  and  children."    Vice-Chancellor  Wigram  held  that  the'wife  m>d 
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children  were  joint  tenants  of  the  property ;  but  that  decision  was  after- 
wards reversed  by  Lord  Chancellor  CoTTBNHAM,(a)  without,  however, 
giving  any  opinion  upon  the  precise  meaning  of  the  will.  That  case  is 
distinguishable  from  the  present,  for  the  words  would  convey  a  larger 
interest  to  the  children  than  those  here  used.  In  Woods  v.  Woods,  1 
Myl.  &;  Cr.  401,  Lord  Cottbnham  held  that  the  words  «  all  overflush 
to  my  wife  towards  her  support  and  her  family,"  gave  the  children  an 
interest.  But  that  case  does  not  show  that  there  was  any  aliquot  por- 
tion of  the  gift  as  to  which  the  widow  could  be  considered  as  a  trustee 
for  the  children.  There  is  no  sound  reason  why  the  will  should  be  con- 
strued so  as  to  create  that  interest,  for  such  a  construction  would  not 
benefit  the  children,  as  the  widow  by  law,  independently  of  the  will,  is 
bound  to  apply  the  funds  towards  the  maintenance  of  the  children. 
The  proper  construction  is,  that  the  widow  takes  the  whole  with  a  con- 
fidence reposed  in  her  by  her  husband  that  she  will  do  her  duty  towards 
them.  Pope  v.  Pope,  10  Sim.  1,  and  Longmore  v.  Elcum,  2  Y.  &;  G. 
C.  G.  363,  are  also  in  favour  of  this  position. 

Secondly.  If  the  children  take  any  interest  under  the  will,  that  inte- 
rest is  so  small  and  unascertainable  that  no  legacy  duty  is  payable  upon 
it  under  the  Legacy  Act,  36  Geo.  3,  c.  52,  ss.  7  and  11.  This  question 
was  much  considered  in  the  case  of  In  re  Wilkinson,  1  G.  M.  &  R.  142. 
It  is  not  possible  for  the  executrix  to  make  a  return  of  the  specific  sums 
which  she  may  have  been  compelled  to  expend  towards  the  maintenance 
of  each  individual  child.  The  expenditure  is  de  die  in  diem,  and  must 
necessarily  be  ever  varying.  It  would  be  impossible  for  the  executrix 
*^d71  *^^  ascertain  how  much  has  been  expended  upon  each  child  for 
-^  each  meal ;  and  as  these  separate  applications  of  the  fund  are  to 
be  considered  as  separate  legacies,  it  is  clear  that  no  single  expenditure 
for  maintenance  can  equal  202.,  and  therefore  it  cannot  be  liable  to 
legacy  duty.  Neither  would  she  be  enabled  to  retain  the  duty  under 
the  terms  of  the  statute  in  question. 

The  Solidtor-Q-eneral  {Orompton  with  him)  in  support  of  the  rule. — 
The  simple  question  is,  whether  the  executrix  is  bound  to  furnish  an 
account.  There  is  nothing  in  the  will  to  reduce  the  amount  of  the 
legacies  below  20Z.,  and  therefore  the  question  may  be  treated  as  it 
would  be  if  the  testator  had  left  his  wife  10,0002.  a  year  for  the  main- 
tenance of  herself  and  of  her  children.  Upon  the  account  being  ren- 
dered, it  becomes  the  duty  of  the  Legacy  Duty  Office  to  ascertain  how 
much  of  that  income  has  been  applied  towards  the  maintenance  of  the 
executrix,  and  how  much  towards  the  maintenance  of  the  children.  It 
is  now  well  settled,  that  a  gift  to  a  wife,  for  the  maintenance  of  herself 
and  her  children,  is  a  gift  which  confers  such  an  absolute  interest  upon 
the  children  as  to  entitle  them  to  require  some  portion  of  that  gift  to 
be  applied  for  their  benefit.    It  may  be  admitted,  that  considerable 

(a)  2  PhilL  558. 
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discretion  in  the  application  of  that  gift  is  left  to  the  legatee ;  but  the 
children  may  maintain  a  suit  in  equity  if  the  legatee  be  guilty  of  the 
least  malfeasance  with  respect  to  the  property  so  left ;  and  on  reference 
to  a  Master,  he  would  ascertain  the  proper  allowance  to  be  made  to  each 
of  the  children.  The  cases  already  cited  and  relied  upon  are  authorities 
that  this  will  does  create  a  trust.  In  Longmore  v.  Elcum,  2  Y.  &  C. 
0.  G.  363,  the  words  of  the  will  were,  that  the  wife  was  « to  receive  the 
rents,  issues,  income,  profits,  and  proceeds  thereof,  for  her  own  use  and 
benefit,  and  for  the  ^maintenance  and  education  of  my  dear  child- 
ren." The  words  there  were  extremely  strong  in  favour  of  the 
view  that  the  wife  should  take  the  whole.  Woods  v.  Woods  is  precisely 
in  point  with  the  present  case.  If,  therefore,  there  is  any  trust  in  favour 
of  the  children,  the  executrix  is  bound  to  furnish  an  account.  [Parks, 
B. — The  present  case  is  very  distinguishable  from  that  of  Thorp  v. 
Owen,  2  Hare,  607,  where  there  was  an  absolute  gift  to  the  wife  in  the 
first  part  of  the  will,  in  which  the  testator  commenced  by  saying  <«  I 
desire  everything  to  remain  in  its  present  position  during  the  lifetime 
of  my  wife,  for  her  use  and  benefit."  That  was  an  absolute  gift  to  the 
wife.  Then  the  subsequent  clauses  of  the  will,  which  were  contended 
to  amount  to  a  trust,  had  not  in  truth  that  effect.  They  were  only  the 
motive  for  giving  to  the  wife  the  absolute  disposition  of  the  property. 
The  words  were,  « I  give  the  above  devise  to  my  wife,  that  she  may 
support  herself  and  her  children  according  to  her  discretion  and  for 
that  purpose."  The  Vice-chancellor,  though  with  some  doubt,  said, 
that  if  that  be  an  absolute  gift,  it  cannot  be  cut  down  to  a  trust.  Now 
it  is  not  necessary  for  the  Crown  in  the  present  case  to  show  that  the 
children  are  liable  to  legacy  duty,  but  only  that  there  is  a  possibility 
of  their  being  liable.] — He  was  then  stopped  by  the  Court. 

Parke,  B. — ^We(a)  are  all  of  opinion  that  the  executrix  must  furnish 
an  account,  and  consequently  the  usual  order  will  be  made.  In  Thorp 
V.  Owen,  the  will  showed  that  it  was  the  testator's  intention  that  the 
wife  should  take  the  property  absolutely,  and  the  subsequent  parts  of 
the  will  showed  that  the  maintenance  of  the  children  was  merely  the 
motive.  In  that  case,  therefore,  it  was  an  absolute  gift  to  her,  and  she 
was  at  liberty  to  give  the  whole  or  any  part  of  the  property  to  her 
children. 

Rule  absolute. 

(a)  Parks,  B.,  AldbbsoNi  B.,  «nd  Platt,  B. 


In  Harriflon  v.  HaniBon's  Ad'r.,  2  Gratton,  1,  Bome  of  my  faitbftil  servants,  whaterer  she  maj 

the  words  of  the  wUl  were  as  foUows,  "  In  the  think  will  most  eondace  to  their  welfare,  with* 

nUnott  oonfldenoe  in  my  wife,  I  leave  to  her  aU  oat  regard  to  the  interest  of  my  heirs ;"  and  wer« 

my  worldly  goods,  to  seU  or  keep  for  distribn-  held  to  confer  a  beneficial  interest  in  the  estate 

tion  amongst  onr  dear  ohUdren  as  she  may  on  the  widow  for  life,  and  a  remainder  in  fee 

think  proper:  my  whole  estate,  real  and  per-  on  the  children,  with  a  power  to  her  to  accelerate 

sonal,  are  left  in  fee  simple  to  her ;  only  re-  the  period  at  whio)i  the  remainder  woold  Test 

questing  her  to  make  an  equal  distribution  in  possession,  by  making  advancements  to  them 

amongst  onr  heirs ;  and  desiring  her  to  do  for  or  otherwise,  and  to  seU  all  or  any  part  of  d^« 

VOL.  vn. — 81  X 


848  EXCHEQUER  OF  PLEAS.    H.  Y.  1852. 

uUA/b,  for  the  pAjment  of  debts,  or  its  more  speotirely/'    So  in  Bull «.  Bull,  8  Conn.  47,  ft 

oonrenient  enjoyment  or  diTidon.    "  By  one  devise  to  the  testator's  two  brothers,  whom  h« 

oUaase  of  the  will,"  said  Baldwih,  J.,   "the  appointed  ezeoutors,  "in  the  full  confidence  that 

testator  leaves  to  his  wife  all  his  worldly  goods,  they  will  settle  my  estate  according  to  this 

doubtless  meaning  all  his  estate,  real  and  per-  my  will,  and  dispose  of  the  residue  that  may 

tonal ;  but  in  the  same  clause  the  purpose  ez-  acorue  in  their  hands  among  our  brothers  attd 

pressed  is,  '  to  sell  or  keep  for  distribution  sisters  and  their  children,  as  they  shall  Judge 

amongst  our  dear  ehildren/     This  was  surely  most  in  need  of  the  same,  according  to  their 

a  declaration  of  trust  in  their  favour.    And  best  disoretion,"  was  held  to  create  a  trust  in 

though  by  the  next  clause  the  devise  to  her  is  favour  of  the  brothers  and  sisters  and  their 

of  all  his  estate  real  and  personal,  in  fee  sim-  children,  to  the  exclusion  of  the  immediate 

pie,  yet  it  is  accompanied  with  a  request^  '  to  devisees,  which  would  be  carried  into  effect  by 

mi^e  an  equal  distribution  amongst  our  heirs.'  chancery,  notwithstanding  the  death  of  the  exe- 

The  only  foundaUon  of  the  widow's  claim  to  eotors  without  executing  it    A  similar  decision 

i^solute   and   unqualified  ownership,  is   th«  wan  made  in  Tolson  «.  Tolson,  10  Oill  A  Johns, 

language  of  discretion  in  the  first-mentioned  159,andinCoates's  Appeal,  2  Barr,  129,  a  devise 

oliauso,  and  of  request  in  the  second.    But  the  to  a  widow,  of  the  use,  benefit,  and  profits  of  the 

words  of  discretion  in  the  first,  'as  she  may  testator's  real  estate  for  life,  and  his  personal 

think  proper,'  have  reference  to  the  execAitlng,  estate  of  every  deseription  absolutely,  "having 

and  not  the  defeating  of  the  trust ;  and  the  words  full  confidence  that  she  will  leave  the  surplos 

of  request  in  the  second,  '  only  requesting  her  to  be  divided  justiy  at  her  decease  among  my 

to  mi^e  an  equal  distribution  amongst  our  ehildren,"  was  held  to  entitie  her  to  the  in« 

heirs,'  serve  but  to  show  that  her  ownership  come  of  the  estate  merely,  and  create  a  f^ust 

was  limited  merely  for  the  purposes  of  the  Ibr  the  principal  in  favour  of  the  children, 

trusti  and  that  the  testator  desix«d  the  distri-  But  tiiis  de<»sion  has  since  been  overruled  by 

bution  required  by  the  trust  should  be  equal,  the  Court  which  made  it,  and  in  Gilbert  v.. 

The  second  clause  is  an  explanatory  repetition  Chapin,  19   Conn.  342,  a  "  devise  of  all  the 

of  the  first,  and  in  no  wise  does  it  impair  the  testator's  estate,  real  and  personal,  to  his  wife, 

trust,  or  enlarge  the  ownership  of  the  widow  to  and  her  heirs  for  ever,  recommending  her  to 

the  detriment  thereof.  The  two  taken  together  give  the  same  to  my  ehildren,  at  such  time 

show   it  was  the  testator's  intention  that  his  and  in  such  manner  as  she  shall  think  best,** 

wife  should  succeed  him  to  a  qualified  owner-  was  held  to  vest  the  estate  absolutely  in  her, 

■hip  of  his  estate ;  and  that  their  conunon  off-  Aree  from  any  trust  in  favour  of  the  children, 

spring  should  be  the  joint  and  equal  '  heirs'  or  The  case  of  Crump  v.  Redd,  6  Grattan,  372, 

distributees  of  both;  with  a  parental  diseretion  tends  to  sustain  the  same  view  of  the  question, 

in  her  to  accelerate,  in  the  whole,  or  in  part^  although  the  question  tiiere  was  complicated 

the  periods  of  enjoyment  by  the  children  re-  with  one  of  election. 


*U<f\    ^S^^^s^^  ^^^  ^0  Others,  Afleignees  of  John  Bead,  an  Insol- 
■'  vent  Debtor,  v.  Wood.     Feb.  7. 

a.  B.,  by  deed,  In  eonsideration  of  eerudn  prior  advanoes,  and  of  a  ftirther  sum  agreed  to  be 
advanced,  bargained,  sold,  and  assigned  all  his  household  furniture  and  other  personal  effects 
to  the  defendant,  to  hold  absolutely  as  his  own  property,  with  a  proviso,  that  if  A.  B.  should 
pay  the  money  due  on  a  day  therein  named  the  deed  should  be  void.  The  deed  further  pro- 
vided, tha^  on  default  made  in  payment  on  the  day  named,  the  defendant  should  take  posses- 
sion, hold,  and  enjoy  the  property,  and  should,  at  his  discretion,  sell  and  retain  the  proceeds  ia 
tnist  to  pay  himself  the  sums  due,  and  to  pay  the  surplus,  if  any,  to  A.  B. 

A.  B.  made  default  in  payment  on  the  day  specified,  and  tiie  defendant  took  possession  of  the 
goods.  A.  B.  afterwards  filed  his  petition  for  protection  under  the  7  A  8  Vict.  e.  96,  and 
the  defendant,  after  A.  B.  had  filed  his  petition,  sold  the  goods  included  in  the  deed : — Held, 
in  an  action  by  the  assignees  of  A.  B.  against  the  defendant,  for  the  proceeds  of  the  sale,  that, 
as  the  bill  of  sale  was  absolute  before  the  filing  of  the  petition,  the  defendant  had  not "  availed 
himself"  of  it  under  the  7  A  8  Viot.  e.  96,  s.  21,  by  the  sale  after  the  filmg  of  the  petition,  and 
iherefere  that  the  assignees  were  not  entitied  to  recover. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  Read,  an  insolvent  debtor, 
for  goods  sold  and  delivered  by  the  plaintifis  as  such  assignees  to  ther 
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defendant,  snd  on  an  account  stated.    Flea,  non  asBtunpsit ;  and  issno 
thereon. 

At  the  trial,  before  Platt,  B.,  at  the  last  Yorkshire  Summer  Assizes, 
it  appeared  that  this  action  was  brought  to  recover  from  the  defendant 
the  proceeds  of  the  sale  of  the  farming  stock  and  other  furniture  of 
the  insolvent.  On  the  28th  of  November,  1850,  by  an  indenture  then 
made  bj  and  between  the  defendant  and  the  insolvent,  in  consideration 
of  the  sum  of  5102.  then  due  from  the  insolvent  to  the  defendant,  and 
of  a  further  sum  not  exceeding  7002.  then  agreed  to  be  advanced,  Bead 
bargained,  sold,  and  assigned  to  the  defendant  all  his  household  furni- 
ture, goods,  and  effects,  and  all  corn  and  growing  crops,  &c.,  and  other 
personal  estate  and  effects,  to  hold  the  same  absolutely  as  his  own  pro- 
perty, with  a  proviso,  that  if  Read  should  pay  the  defendant  the  money 
due  on  the  Ist  of  January,  1851,  the  deed  should  be  void.  The  deed 
contained  a  further  proviso,  that,  in  case  default  in  payment  on  that 
day  should  be  made,  the  defendant  should  take  possession,  and  should 
hold  and  enjoy  the  property  assigned,  and  should  at  his  discretion  sell 
and  dispose  of  the  same,  and  receive  the  proceeds  of  the  side,  in  trust, 
after  payment  of  the  costs,  «<  to  retain  and  apply  sudi  moneys  in  or 
towards  satisfaction  of  all  such  principal  and  interest  *as  for  the  r^co^/v 
time  being  shall  be  due  and  owing  on  security  of  these  presents,"  ^ 
and  then  to  pay  the  surplus,  if  any,  to  Read.  It  was  not  disputed  that 
this  bill  of  sale  was  a  bon&  fide  transaction,  for  money  advanced  by  the 
defendant  to  the  insolvent.  On  the  14th  of  February,  1851,  the  de- 
fendant took  possession  of  all  the  property.  On  the  25th  of  the  same 
month.  Read  filed  his  petition  for  protection,  and  on  the  following  day 
he  obtained  protection.  On  the  4th  of  March,  the  defendant  sold  all 
the  property  comprised  in  the  bill  of  sale.  The  plaintiffs  claimed  the 
proceeds  of  the  property,  on  the  ground  that  they  were  entitled  to  them 
as  assignees  of  the  insolvent,  as  the  defendant  had  availed  himself  of 
the  bill  of  sale,  under  the  7  &  8  Vict.  c.  96,  s.  21,  by  the  sale  of  the 
property  after  the  filing  of  the  petition  by  the  insolvent.  On  the  part 
of  the  defendant,  the  contrary  of  this  proposition  was  contended  for. 
A  verdict  was  found  for  the  plaintiff,  with  leave  to  the  defendant  to 
ibove  to  set  that  verdict  aside,  and  to  enter  a  verdict  for  him. 

In  Michaelmas  Term  last,  Bli99  obtained  a  rule  nisi  accordingly. 

Aiherton  showed  cause. — The  question  is,  whether  the  defendant 
<<  availed  himself"  of  this  bill  of  sale  after  the  filing  of  the  insolvent's 
petition.  If  he  did,  the  plaintiffs  are  entitled  to  retain  the  verdict. 
Wider  the  7  &  8  Yict.  c  96^  s.  21.(a)    It  is  submitted,  that  he  did  avail 

(a)  That  seetion  enaets,  "  That  in  all  eaaei  where  anj  petitioner  for  protection  fh>m  process, 
whose  estate  shaU  have  heen  Tested  in  an  assignee  or  assignees,  under  the  prorisions  of  the  said 
reeifted  Aet  and  of  this  Ael»  or  of  difiier  of  them,  shaU  hare  ezeovted  any  warrant  of  attorney 
to  wnfeM  jadfment^  or  shiJl  hare  given  any  eognorit  aoiionem  or  bill  of  salci  whether  for  a 
Talnahto  oonsideration  or  otherwise,  no  person  sfaaU,  after  I3ie  filing  of  the  petition  of  such  peti- 
tionee amil  Umeelf  of  any  ezeentlon  issoed  or  to  he  iMsed  upon  any  jadgment  obtained  or  to 
be  obtained  upon  iuoh  warrant  of  attorney  or  cognovit  actionem,  either  by  teisore  and  sale  of ' 


S60  EXCHEQUER  OP  PLEAS.    H.  V.  1852. 


^Q---.  himself  of  that  *in8tniment,  by  the  sale  of  the  property  on  the 
^  3d  and  4th  of  March.  By  the  terms  of  that  instrument,  the 
sale  was  not  absolute  at  the  time  the  instrument  was  executed.  [Parke, 
B. — This  is  not  a  mere  power  to  sell,  but  a  bill  of  sale  properly  so 
called,  being  an  absolute  conveyance  of  all  the  bargainor's  property 
to  the  defendant.  The  statute  applies  only  to  those  cases  where  the 
instrument  is  of  an  executory  nature,  and  requires  something  to  be 
done  to  make  the  transfer  effectual,  and  where  such  act  is  done  after 
the  filing  of  the  petition.  But  where  the  party  is  in  possession  of  the 
property  as  absolute  owner  before  the  petition,  a  sale  afterwards  does 
hot  bring  the  matter  within  the  statute.  This  was  decided  in  Hunt  v. 
Robins,  8  Q.  B.  800,*  which  was  afterwards  acted  upon  in  this  Court  in 
Hardy  t;.  Tingey,  5  Exch.  294.]  The  bargainee  was  bound  to  sell,  and 
the  bargainor  had  an  interest  in  the  property ;  for,  as  long  as  the  former 
held  the  goods,  he  held  them  as  trustee  for  the  bargainor.  The  pro- 
perty may  greatly  exceed  the  amount  of  the  loan,  and  therefore  it  was 
the  intention  of  the  parties  that  a  sale  should  ultimately  be  effected. 
The  defendant  had  a  mere  qualified  right  to  the  goods  as  a  security  for 
the  money  he  had  advanced.  What  was  done  after  the  petition  was 
done  under  the  bill  of  sale.  The  defendant,  therefore,  availed  himself 
of  that  instrument. 

Bliss  and  ^.  P.  Prieej  in  support  of  the  rule,  were  not  called  upon. 

Pollock,  C.  B.— It  is  not  necessary  to  hear  any  argument  on  the 
ji^nroi  P^^^  ^^  ^^^  defendant,  as  we  are  all  clearly  of  ^opinion  that  the 
-'  rule  ought  to  be  absolute  to  enter  a  verdict  for  the  defendant. 
The  principle  upon  which  this  question  is  to  be  decided  has  been  ex- 
pressly  stated  by  my  brother  Parke,  and,  I  believe,  by  every  member 
of  the  Court,  in  the  course  of  the  argument.  The  object  of  the  Act 
of  Parliament — ^and  this  object  is  in  conformity  with  the  course  of  mo- 
dern legislation — ^is,  that  whatever  transactions  are  complete,  and  do 
not  require  any  further  step  to  be  taken  before  the  filing  of  the  petition^ 
should  remain  complete ;  and,  on  the  other  hand,  whatever  is  incom- 
plete before  that  date,  should  remain  so.  In  my  opinion,  this  bill  of 
sale  is  absolute,  and  had  become  absolute  before  the  filing  of  the  peti- 
tion ;  and  nothing  more  remained  to  be  done  under  it  than  for  the  owner 
of  the  property  to  exercise  those  rights  which  were  already  created. 
The  expression  made  use  of  by  the  learned  counsel  on  the  part  of  the 
plaintiffs,  that  what  was  done  after  the  filing  of  the  petition,  was  done 
under  the  bill  of  sale,  is  incorrect ;  for  as  soon  as  the  defendant  was  in 
possession,  so  far  as  respected  all  subsequent  proceedings,  the  bill  of 

•  B.  C.  L.  R.YOL43. 

Ihe  property  of  raoh  petitioner  or  any  part  thereof,  or  by  rale  of  inch  property  theretofoia 
Mixed,  or  any  part  thereof,  or  avail  himself  of  snch  bill  of  rale ;  but  that  sny  person  or  persona 
to  whom  any  sum  or  snms  of  money  shall  be  due  in  respeot  of  any  sneh  itarrant  of  attorney  or 
oognovit  actionem,  or  of  such  bill  of  sale,  shall  and  may  be  a  creditor  or  erediton  for  the 
wdar  the  said  recited  Act  and  this  Act" 
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8ale  was  at  an  end.  If  a  statute  admits  of  two  modes  of  interpreta- 
tion, that  mode  is  to  be  adopted  which  is  most  in  accordance  with  the 
clear  intention  of  Uie  legislature.  If  we  were  to  adopt  the  plaintiffs' 
argument,  no  man  hereafter,  be  his  credit  ever  so  good,  would  be  able 
to  convey  property  by  way  of  pledge,  if  it  were  to  be  done  by  bill  of 
sale,  for,  if  he  were  afterwards  to  become  insolvent,  the  transaction 
would  be  considered  as  wholly  nugatory,  and  the  true  owner  of  the 
property  would  have  to  come  in  with  the  creditors  of  the  insolvent,  after 
having  acted  for  perhaps  many  years  upon  the  faith  of  the  validity  of 
the  transaction,  and  with  a  full  assurance  that  the  property  was  to  all 
intents  and  purposes  his  own.  Such  a  construction  of  the  Act  is  not 
reasonable,  and  is  clearly  contrary  to  the  intention  of  the  legislature. 

Parke,  B. — ^I  am  of  the  same  opinion.  I  think  that  the  *rea-  r#qco 
sonable  construction  of  the  21st  section  is  that  which  has  been  '- 
so  fully  given  to  it  by  my  Lord  Chief  Baron.  The  meaning  of  the  words 
<<  avail  himself"  is  to  be  considered  with  reference  to  the  other  terms 
with  which  they  are  to  be  found  associated  in  that  section.  Now,  a 
party  cannot,  after  the  filing  of  the  petition,  avail  himself  of  any  exe- 
cution upon  a  judgment  obtained  upon  a  warrant  of  attorney  or  cognovit 
actionem ;  that  is,  he  cannot  take  any  further  step  to  make  the  trans- 
action effectual ;  and.  so  with  respect  to  bills  of  sale,  where  some  fur- 
ther step  is  necessary  to  be  taken  by  the  party  in  order  to  make  that 
instrument  effectual,  as  by  sale  of  the  goods  where  the  bill  is  an  execu- 
tory instrument,  he  cannot  take  that  step.  But  where  everything  requi- 
site has  been  done  before  the  petition,  the  statute  does  not  apply,  as 
was  held  in  Hunt  v,  Robins,  and  Hardy  v.  Tingey.  In  this  case  the 
instrument  is  not  a  power  to  sell,  but  is  an  absolute  conveyance  of  the 
property,  accompanied  with  an  equity  of  redemption,  and  the  transfer 
was  complete  before  the  filing  of  the  petition.  It  is  to  be  remarked 
that  the  language  of  the  21st  section  of  this  Act  differs  from  that  of 
the  61st  section  of  the  1  &  2  Vict.  c.  110,  which  is  the  corresponding 
clause  in  the  prior  Act.  The  words  of  the  Gist  section  are,  that  no 
person  shall  avail  himself  (^  of  any  execution  issued  or  to  be  issued  upon 
any  judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney 
or  cognovit  actionem,  or  of  such  bill  of  sale,  either  by  seizure  and  sale 
of  the  property  of  such  prisoner  or  any  part  thereof,  or  by  sale  of  such 
property  theretofore  seized,  or  any  part  thereof;'*  and  for  some  reason 
the  legislature  has  altered  the  language  of  the  2l8t  section  of  the  7  &  8 
Yict.  c.  96.  Probably  they  thought  that  the  expressions  <'  seizure  and 
sale"  were  not  applicable  to  such  a  security  as  a  bill  of  sale,  but  to  a 
warrant  of  attorney  or  cognovit  only ;  and  consequently,  that  those 
ternis  had  been  incorrectly  introduced  into  the  former  statute.  But 
the  alteration  in  the  language  of  the  21st  ^section  of  the  pre-  r^KQ^r^ 
seirc  Act  does  not  make  any  difference  with  respect  to  the  con-  ^ 
struction  of  that  section  here,  for  the  legislature  never  intended  that 

z2 
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80  gross  a  piece  of  injustice  should  be  effected  as  to  deprive  a  person  of 
property  of  which  he  may  have  been  in  possession  for  years  ahd  years 
before  the  filing  of  the  petition ;  but  merely  intended  that  all  fnrth^ 
proceedings  on  the  instnunent  are  to  be  stayed  where  some  act  is  necei' 
%aTy  to  vest  the  property  in  the  party,  as  in  cases  of  executory  bills  of 
sale. 

Alderson,  B. — I  am  of 'the  same  opinion.  I  think  that  the  true 
meaning  of  the  clause  is  this — that  a  party  is  said  to  <<  avail  himself" 
of  a  bill  of  sale,  where  he  sells  in  order  to  obtain  the  property.  Here 
the  defendant  did  not  so  avail  himself  of  it  by  the  sale,  for  he  merely 
sold  the  property  which  hQ  had  previously  obtained. 

Platt,  B.,  concurred. 

Rule  absolute. 


*355]  ^M'CoRMiCK  V.  Parry  and  Another.    Feb.  11. 

By  the  7  A  8  Viot  e.  Izziz.,  certain  penoiu  were  incorporated  as  CommiBsioners,  for  the  pnrpoee 
of  **  constraoting  Tidal  Basins,  a  Dock,  and  other  works  at  Birkenhead ;"  and  by  the  11  &  12 
Vict  c  oliy.y  oertain  tmstees  were  substitated  for  these  Commissioners ;  and  the  property 
which  was  rested  in  the  Commissioners  by  virtue  of  the  former  Act,  was,  by  the  snbseqnenfc 
Act,  Tested  in  the  trustees.  By  the  d9th  section  of  the  former  Act,  the  Commissioners  were 
empowered  to  borrow  at  interest,  on  the  eredit  of  the  several  rates  and  tolls  by  that  Act 
granted,  and  of  any  property  which  might  be  vested  in  the  Commissioners^  6jr  virtwe  of  thai 
Act,  any  sums  of  money,  so  that  the  amount  owing  by  them  did  not  at  any  one  time  exceed  a 
certain  specified  sum ;  and  for  securing  the  repayment  of  the  moneys  so  borrowed,  the  Com- 
missioners might  assign  over  the  said  rates,  tolls,  and  property  to  the  person  who  should 
advance  or  lend  such  money,  as  a  security  for  the  money  so  borrowed.  By  the  40th  section, 
such  mortgage  was  to  be  by  deed  duly  stamped,  Ac,  and  might  be  according  to  the  form  given 
in  the  schedule  to  the  Act  By  the  41st  seotion,  such  mortgagees  were  to  be  ereditors  on  th« 
rates  or  tolls  and  property  equally.  By  the  45d  section,  a  register  of  such  mortgages  was  to 
be  kept,  and  to  be  open  to  inspection.  By  section  57,  the  Commissioners  were  empowered  to 
purchase  certain  lands,  and  to  agree  with  the  parties  interested  in  such  lands  for  the  purchaso 
for  a  consideration  in  money,  Ac.  After  a  portion  of  the  woii^s  had  been  completed,  the 
trustees,  who  were  indebted  to  their  contractor  for  the  execution  of  a  part  of  the  works,  by  two 
several  indentures  assigned  to  him  by  way  of  mortgage  all  the  plant,  goods,  machinery,  and 
working  materials  in  use  in  and  about  the  docks.  These  deeds  were  not  in  the  form  given  by 
ttie  Act,  nor  were  they  registered : — Held,  that^  as  the  property  assigned  by  these  deeds  waa 
lot  such  property  as  that  contemplated  by  the  89th  section  of  the  first  Act,  but  was  property 
%o  which  the  trustees  were  entitied  independentiy  of  the  Act ;  and  therefore  that  the  trustees 
*iad  an  absolute  control  over  it>  and  the  mortgages  in  question  were  valid. 

Interpleader  issue,  to  try  whether  certain  goods  and  chattels  seized 
U'^der  a  writ  of  fi.  fa.,  upon  the  8d  of  May,  1861,  were,  upon  that  day, 
tl:e  property  of  the  plaintiff  or  of  the  trustees  of  the  Birkenhead 
Docks. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Chester  Assizes,  it 
appeared  that,  under  the  7  &  8  Vict.  c.  Ixxix.,  certain  persons  were 
incorporated  as  Commissioners  for  the  purpose  of  «  constructing  Tidal 
Basins,  a  Dock,  and  other  works  at  Birkenhead ;"  and  by  a  subsequent 
Act,  11  &  12  Vict.  c.  czliv.,  trustees  were  substituted  for  these  Com- 
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migsioners.  By  aection  32  of  the  latter  Act,  the  tidal  basins,  docks, 
walls,  quays,  and  other  works,  which,  under  and  by  virtue  of  previous 
Acts,  were  vested  in  the  Commissioners,  and  all  land,  houses,  roads, 
quarries,  and  other  hereditaments,  properties,  rights,  and  privileges 
whatsoever,  vested  in  the  Commissioners,  were  vested  in  the  trustees ; 
and  all  the  plant,  materials,  tools,  and  other  things,  which,  at  the  time 
of  the  passing  of  the  Act,  belonged  to  the  Commissioners,  were  thence- 
forth to  belong  to  and  become  the  property  of  the  trustees.  The  plain- 
tiff was  a  contractor  for  a  portion  of  the  works  in  question ;  and  having 
executed  some  part  of  the  work,  and  pressing  for  payment  or  for  some 
security  *from  the  trustees,  the  latter,  by  two  several  indentures,  r^ito/cft 
dated  November  9th,  1850,  and  February  28th,  1861,  respectively  '■ 
assigned  to  him  by  way  of  mortgage  all  the  plant,  goods,  machinery, 
and  working  materials  in  use  in  and  about  the  docks.  Neither  of  thes^e 
mortgages  was  in  the  form  specified  in  the  first  Act,  nor  were  they 
registered.  The  defendants  subsequently  issued  a  fi.  fa.  against  the 
Company  upon  a  judgment  which  they  had  recovered  against  them  on 
a  bond;  and  under  this  writ  the  sheriff  seized  the  plant,  goods,  and 
materials  which  had  been  included  in  the  two  mortgages  to  the  plaintiC 
And  after  the  usual  proceedings  this  interpleader  was  directed. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  deeds 
under  which  the  plaintiff  claimed  were  void :  first,  because  they  were 
mortgages,  and  were  not  in  the  form  prescribed  by  the  first  Act,  and 
because  they  had  not  been  registered  as  required  by  that  Act ;  and 
aecondly,  that,  as  the  trustees  were  empowered  to  mortgage  the  pro- 
perty for  advances  of  money  only,  and  these  mortgages  were  not  for 
Buch  an  advance,  they  were  void.  Under  the  direction  of  the  learned 
Judge,  a  verdict  was  found  for  the  plaintiff,  leave  being  reserved  tt> 
the  defendants  to  move  to  set  that  verdict  aside,  and  to  ^nter  a  verdict 
for  them. 

In  Michaelmais  Term  last,  Atherton  obtained  a  rule  nisi  accordingl}  • 

WeMif  now  showed  cause.(a) — The  question  turns  upon  ^several  r^teocir 
sections  of  the  7  &  8  Vict.  c.  Ixzix.    It  will  be  contended  for  the 

(a)  The  foHowing  seotfons  of  tiie  7  A  8  Vict.  o.  Izzix.  were  referred  to  in  the  argument. 

Sect.  19.  «  That  daring  the  exeention  of  any  saoh  oontraety  the  works  in  coarse  of  being  done 
under  'such  oontraoti,  and  all  the  materialB  of  CTcry  description  bronght  npon  or  near  such 
works,  for  the  purpose  of  being  used  in  the  execution  of  such  contracts,  shall,  for  the  purpose 
of  protecting  the  same  from  injury,  by  indictment  as  hereinafter  mentioned,  be  held  to  be  the 
property  of  the  Commissioners." 

Sect.  23.  '*  That  executions  upon  erery  judgment  or  decree  against  the  Commissioners  in  any 
such  action  or  suit  shall  be  executed  against  the  goods  and  chattels  belonging  to  the  Gommis- 
•ioners  by  virtue  of  their  office." 

Beet  89.  "  That  It  shall  be  lawftd  for  the  Commissioners,  Arom  time  to  time,  to  borrow  at 
interest  on  the  credit  of  the  scTcral  rates  and  tolls  by  this  Act  granted,  and  of  any  property 
which  may  be  Tested  in  the  Commissioners  by  virtue  of  this  Act,  any  sum  of  money  which  shall 
Bot  exoeed  the  sum  of  400,000^,  and  in  the  event  of  any  part  of  such  sum  of  money  beinj; 
npaad  by  the  Commissioners,  to  re-bonrow  tiie  same,  and  so  fo(tV«  quotietf  but  so,  nevertheless, 
tiiat  there  shall  not  he  owing  on  tiie  security  aforesaid,  any  more  than  the  sum  of  400,0001.  in 
the  whole  at  any  one  time ;  and  for  seooring  the  repayment  of  the  moneys  so  borrowed,  with 
interesty  the  Commissioners^  or  any  five  of  them,  may  assign  over  the  said  rates,  tolls,  and 
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^n/rg-i  defendants,  that  the  property  in  question  *was  vested  in  these 
trustees  by  virtue  of  that  Act,  by  the  provisions  of  which  the 
trustees  are  enabled  to  mortgage  the.  property  for  a  particular  purpose 
and  in  a  specified  form ;  and  that  these  instruments  are  void,  as  being 
in  contravention  of  the  statute.  The  answer  to  that  objection  is,  that 
the  goods  and  chattels  in  question,  which  constitute  the  working  plant 
of  the  trustees,  are  not  such  property  as  is  contemplated  by  the  Act. 
By  the  39th  section,  the  Commissioners  are  empowered  to  borrow  money 
^^  on  the  credit  of  the  several  rates  and  tolls"  granted  by  the  Act,  '^  and 
of  any  property  which  may  be  vested  in  the  Commissioners  by  virtue  of 
this  Act,*'  The  40th  section  says,  that  the  form  of  the  mortgage  "  may" 
be  according  to  the  form  in  the  schedule.  The  41st  section  enacts,  that 
the  mortgagees  under  such  instruments  shall  come  in  equally  with  the 
other  creditors.  The  43d  section  enacts,  that  a  register  of  such  mort- 
gages shall  be  kept,  which  shall  be  open  to  inspection.  Now  the  property 
which  becomes  vested  in  the  Commissioners  by  virtue  of  the  Act,  is  real 
property.  That  appears  by  the  57th  section.  But  the  Act  does  not 
apply  to  goods  and  chattels  which  the  Commissioners  acquire  as  owners^ 
and  of  which  they  are  possessed  just  as  any  other  owners  of  movable 
property.  If  they  cannot  mortgage  them,  neither  can  they  absolutely 
sell  them,  even  when,  by  the  completion  of  the  works,  they  are  no  longer 

property,  or  tny  pork  thereof,  to  the  person  who  shall  advAnoe.  or  lend  sach  money,  or  hte 
tnutee,  as  a  security  for  the  repayment  of  the  money  so  to  be  borrowed,  together  with  interest 
for  the  same." 

Sect  40.  "  That  every  snoh  assignment  or  mortgage  shall  be  by  deed  duly  stamped,  in  whioli 
the  oonsideration  shall  be  truly  stated,  and  every  such  deed  shaU  be  under  the  hands  and  seals 
of  fire  of  the  Commissioners,  and  may  be  according  to  the  form  in  Schedule  (A.)  to  this  Act 
annexed,  or  to  the  like  effect." 

Sect.  41.  **  That  all  persons  to  whom  such  mortgages  or  assignments  shall  be  made,  or  who 
ihaU  be  entitled  to  the  moneys  thereby  secured,  shall,  in  proportion  to  the  sums  therein  respect- 
ively mentioned,  bo  creditors  on  the  said  rates,  toUs,  or  property,  equally  one  with  another, 
without  any  preference  in  respect  of  the  priority  of  advancing  such  moneys,  or  of  the  dates  of 
any  such  assignments  respectively." 

Sect  42.  "  That  the  expenses  of  every  assignment  or  mortgage  shall  from  time  to  time  b« 
defrayed  by  the  Commissioners  out  of  the  money  raised  by  the  same." 

Sect  43.  "  That  a  register  of  such  mortgages  or  assignments  shall  be  kept  by  the  Clerk  to  the 
Commissioners,  and  within  fourteen  days  after  the  date  of  any  such  mortgage  or  assignment^ 
an  entry  or  memorial  of  the  number  and  date  thereof,  and  of  the  names  of  the  parties  thereto, 
with  their  proper  additions,  shall  be  made  in  such  register ;  and  such  register  may  be  perused  al 
all  reasonable  times  by  any  person  interested  therein,  without  fee  or  reward." 

Sect  67.  "  That,  subject  to  the  provisions  of  this  Act,  it  shall  be  lawful  for  the  Commissioners 
to  purchase  the  lands  described  in  the  Schedule  (C.)  to  this  Act  annexed,  and  to  agree  with  the 
parties  interested  in  such  lands  for  the  absolute  purchase  thereof,  for  a  consideration  in  money, 
or  such  parts  thereof  as  they  shall  think  proper,  and  of  all  subsisting  leases  therein,  and  of  aU 
rent-charges,  annuities,  mortgages,  or  enoumbranoes,  affecting  any  such  lands,  and  all  common- 
able and  other  rights  to  which  saeh  lands  may  be  subject,  and  all  other  estates  and  interests  in 
such  lands,  of  what  kind  soever,  and  all  contracts,  sales,  and  conveyances  of  any  such  lands,  or 
of  any  interest  therein,  may  be  in  the  form  prescribed  in  the  schedule  (D.)  to  this  Act  annexed, 
or  as  near  thereto  as  the  circumstances  of  the  ease  may  require." 

Beet  151.  **  The  said  Commissioners  shall  erect  or  provide  such  cranes,  weighing,  and  other 
machines,  conveniences,  weights,  and  measures,  upon  the  quays,  wharfs,  or  dock,  made  under 
this  Act,  as  are  necessary  for  loading,  unloading,  measuring,  and  weighing  any  goods,  articles, 
or  things,  exported  from  or  imported  into  the  said  basins  and  dock,  and  shall  also  erect  or  provid* 
huts  or  offices  fit  and  proper  for  the  officers  of  the  reTenne,"  Ac. 
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*  wanted.  [Mabtin,  B. — The  defendants  will  perhaps  rely  upon  r^cocQ 
the  ISlst  section.]  That  section  has  no  operation  until  after  the 
works  have  been  completed.  [Alderson,  B. — That  section,  moreover,  con- 
tains an  enumeration  of  such  machines  as  are  always  affixed  to  the  free- 
hold.] And  consequently  they  could  not  be  seized  under  a  writ  of  fi.  fa.  It 
was  not  disputed  that  the  things  seized  were  goods  and  chattels,  and  they 
were  treated  as  such  by  the  defendants.  Secondly,  even  if  this  be  such 
property  as  is  contemplated  by  the  Act,  the  43d  section  is  merely  direc- 
tory. It  does  not  contain  any  negative  words,  but  merely  says  that  the 
instrument  ^^may"  be  in  a  particular  form. 

Davison  in  support  of  the  rule. — Great  powers  are  intrusted  to  these 
trustees,  both  of  borrowing  money  and  of  taking  land.  It  seems  to  have 
been  intended  that  all  encumbrances  upon  their  property  should  be 
placed  upon  the  same  footing.  The  property  mentioned  in  these  deeds 
was  essential  to  the  construction  of  the  works,  and  vested  in  them  by 
virtue  of  the  Act.  [Aldersok,  B. — It  would  be  a  great  impediment  to 
the  progress  of  the  works,  if  the  trustees  were  prohibited  from  disposing 
of  the  tools  by  sale  or  mortgage.  Suppose  they  had  expended  5000Z.  in 
tools,  and  some  new  machine  were  invented  by  which  the  work  could  be 
done  with  greater  rapidity  and  cheapness,  it  would  be  a  great  incon- 
venience and  hardship  to  the  trustees,  if  they  were  not  permitted  to  sell 
the  old  tools  in  order  to  purchase  the  new  machine.]  The  Act  ought  to 
be  construed  strictly,  inasmuch  as  the  powers  intrusted  to  these  parties 
are  very  extensive ;  Fairtitle  v.  Gilbert,  2  T.  B.  169,  Pontet  t;.  Basing- 
stoke Canal  Company,  8  Bing.  N.  C.  483.* 

Parks,  B. — I  am  of  opinion  that  the  rule  ought  to  be  *dis-  r^co^A 
charged.  The  question  arises  on  an  interpleader  issue,  which  is 
directed  in  consequence  of  the  claim  made  by  the  plaintiff  on  the  Bheriff, 
who  seized  the  goods  and  chattels  for  the  bond  of  the  corporation.  And 
the  sole  question  is,  whether  the  goods  and  chattels  seized  under  that 
execution,  or  any  of  them,  are  the  property  of  the  plaintiff  or  of  the  cor- 
poration. The  plaintiff  claims  under  two  deeds  of  mortgage,  one  of  the 
9th  of  November,  1850,  by  which  the  corporation  conveyed  all  the 
machinery  used  in  constructing  the  works,  in  order  to  secure  the  due 
payment  to  him  by  instalments  of  the  sum  agreed  to  be  paid  to  him  by 
them  for  the  work.  He  claims  certain  of  the  goods  and  chattels  under 
that  deed.  And  under  a  further  deed  of  the  28th  of  February,  1851,  in 
which  other  goods  are  conveyed  to  him  for  a  certain  advance  therein 
mentioned,  by  which  deed  the  trustees  convey  to  him  the  workshops, 
implements,  &c.,  other  than  those  which  are  transferred  by  the  former 
deed.  And  the  question  is,  whether  both  these  deeds,  or  either  of  them, 
be  void.  It  is  contended  that  they  are  void,  because  the  corporation 
had  no  power  to  mortgage  such  property  as  this  under  the  7  &  8  Vict. 
c  Ixxix.    By  the  89th  section  of  that  Act,  which  gives  the  enabling 
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power,  they  are  empowered  to  borrow  money  at  interest  on  the  secmity 
of  certain  property.  That  property  i^,  upon  the  credit  of  the.  seyeral 
rates  and  tolls  by  that  Act  granted.  Without  that  Act,  these  trusteea 
could  not  have  existed,  or  have  become  possessed  of  any  property  which 
may  have  vested  in  the  hands  of  the  Commissioners  by  virtue  of  the  Act. 
With  respect  to  tolls,  therefore,  or  to  the  property  vested  in  the  Com- 
missioners by  virtue  of  that  Act,  they  have  only  a  limited  power  of  mort- 
gage. It  must  be  for  money  paid  down,  and  without  giving  priority  to 
one  mortgage  over  another.  And  perhaps  also,  to  make  the  instrument 
effectual,  such  mortgage  must  be  registered.  It  is  not,  however,  neces- 
sary to  give  any  opinion  upon  that  point,  which  has  reference  only  to 

*3611  *^^^^^  ^^^  ^^^^^>  ^^^  ^^^^  property  as  is  vested  in  the  Commis- 
^  sioners  by  virtue  of  the  Act  alone.  But  the  Act  does  not  preclude 
them  from  doing  what  they  please  with  property  which  they  do  not 
acquire  by  virtue  of  the  Act.  They  may  sell  it  or  mortgage  it  at  their 
option.  But  then  it  is  said,  on  the  part  of  the  defendants,  that  the  Act 
does  apply  to  all  such  matters  as  are  useful  in  carrying  on  the  works. 
I  think,  however,  that  there  is  no  such  exception.  The  Commissioners 
are  the  proper  judges  of  what  is  useful  for  carrying  on  the  works.  And 
although  it  is  necessary  for  them  to  have  many  implements,  it  does  not 
follow  that  they  cannot  sell  an  implement  they  have  acquired,  and  pur- 
chase a  new  one  with  the  produce  of  the  sale.  I  am  therefore  of  opinion 
that  both  these  deeds  are  operative,  and  that  the  plaintiff  was  entitled 
under  them  to  the  property  specified  in  them. 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  property  vested  in 
the  Commissioners  under  the  Act  is  property  which,  but  for  the  Act, 
eould  not  vest  in  them.  The  39th  section  gives  power  to  mortgage  the 
tolls,  which  they  have  not  done  here.  A  mortgage  of  the  tolls  must  be 
made  in  accordance  with  the  forms  and  provisions  required  by  the  Act ; 
one  of  these  provisions  being,  that  there  shall  be  no  priority  of  one  mort- 
gage over  another ;  and  for  that  purpose  the  mortgage  is  to  be  registered. 
But  the  Act  applies  only  to  that  property. 

Platt,  B. — The  power  given  by  the  89th  section  of  the  first  Act 
aeems  to  me  to  be  limited  to  the  encumbrances  on  land  {Required  by  the 
Commissioners  for  the  permanent  use  of  the  Company,  and  the  profits 
arising  therefrom,  that  is  to  say,  the  encumbrances  of  the  concern  itself, 
when  acquired.  Now  the  goods  iti  question  and  chattels,  that  is,  tools 
and  machinery,  are  property  acquired  for  the  purpose  of  effecting  this 


* 
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permanent  ^condition  of  the  land,  and  are  the  property  of  those 


persons  who  bought  them  or  constructed  them;  and  if  these 
goods  and  chattels  do  not  fall  within  the  89th  section,  the  trustees  may 
sell  them,  or  mortgage  them,  or  deal  with  them  as  they  please.  My 
Brother  Parke  has  already  suggested  what  I  was  about  to  allude  to, 
that  this  property  formed  no  part  of  the  subject-matter  of  the  trust,  as 
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being  a  burden  on  the  land.    I  therefore  think  that  this  rule  oaght  to 
be  discharged. 

Mabtin,  B. — ^I  am  dearly  of  the  same  opinion.  At  law  these  trustees 
may  acquire  property  in  goods,  and  they  may  sell  them,  or  mortgage 
them,  or  deal  with  them  as  any  other  owner  of  property  may.  And  the 
question  is,  whether  they  are  prohibited  from  so  doing  by  the  39th  sec- 
tion of  the  7  &  8  Vict.  c.  Izzix.  Now,  by  that  section,  they  are  authorized 
to  borrow  at  interest,  on  credit  of'  the  rates  and  tolls  on  the  property 
vested  in  them  by  virtue  of  the  Act,  any  sums  of  money  not  exceeding  in 
the  whole  a  certain  fixed  amount.  I  am  of  opinion  that  these  goods  are 
not  property  vested  in  the  Commissioners  by  virtue  of  the  Act.  By  the 
Act,  the  Company  are  authorized  to  buy  land,  which  is  vested  in  them 
for  the  purposes  of  the  docks  and  of  the  various  works  incidental  to  that 
object.  The  125th  section  gives  the  right  to  make  the  docks.  By  that 
section,  they  are  empowered  to  construct  works,  to  make  sea-walls,  tidal 
basins,  flood-gates,  locks,  &o.,  and  wharfs,  slips,  and  a  variety  of  other 
things,  incidental  to  docks.  And  by  certain  sections  they  have  power 
to  make  tidal  basins  of  great  extent,  and  to  make  slips  for  the  use  of  the 
ferry,  and  culverts ;  and  they  are  empowered  also  to  put  up  cranes  and 
weighing  machines,  and  huts  for  the  officers  of  the  revenue,  and  to  take 
toll  for  the  use  of  the  cranes  and  weighing  machines.  Now  it  seems  to 
me  that  the  property  the  89th  section  contemplates  is  that  description  of 
property  which  is  taken  by  them  for  the  purposes  of  the  ^docks.  rjieogo 
I  am  therefore  clearly  of  opinion  that  the  subject-matter  of  these  ^ 
mortgages  is  not  within  the  89th  section,  and  that  this  rule  ought  to  be 
discharged. 

Rule  discharged. 


Woods  v.  Finnis  and  Another.    Feb.  21. 

It  ifl  DO  part  of  the  duty  of  the  sheriff,  in  ezeeutiiig  a  writ  of  ea.  §a,,  to  receiTO  the  amonnt  of 
the  debt  and  coBts,  in  order  to  pay  them  over  to  the  execution  plaintiC  And  therefore,  where 
the  debtor  makes  a  voluntarjf  payment  to  the  haUiff  of  the  debt  and  oosts,  to  be  paid  over  to 
the  execution  plaintiff,  and  the  bailiff  fails  to  do  so,  and,  in  consequence  thereof,  the  debtor  is 
a  second  time  arrested  under  a  fresh  writ  issued  upon  the  same  judgment*  the  sheriff  is  not 
liable  as  for  a  broach  of  duty  in  not  paying  over  the  money  to-the  execution  plaintiff. 

Sembk,  that,  in  snoh  case,  the  debtor's  remedy  is  by  action  against  the  bailiff  for  breach  of 
oontract. 

Case  against  the  defendants  as  sheriff  of  Middlesex.  The  declaration 
stated,  that  a  judgment  had  been  obtained  by  one  J.  Foot  against  the 
now  plaintiff,  for  672.  15«.  for  damages,  whereupon  J.  Foot  sued  out  of 
the  Court  of  Exchequer  a  writ  of  testatum  capias  ad  satisfaciendum, 
directed  to  the  sheriff  of  Middlesex  (the  defendants),  which  commanded 
the  said  sheriff  to  take  the  plaintiff,  and  him  safely  keep,  so  that  he 
might  have  his  body  before  the  Barons  of  the  Exchequer,  &c.,  to  satisfy 
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the  said  J.  Foot  the  damages  aforesaid  recovered,  together  with  interest 
on  the  said  sum  of  67Z.  l^s.j  which  writ  was  delivered  to  the  defendants 
\o  be  executed  in  due  form  of  law ;  by  virtue  of  which  writ  the  defend- 
ants, as  such  sheriff,  arrested  the  now  plaintiff,  and  had  him  in  custody 
before  the  return 'of  the  writ ;  yet  the  defendants,  so  being  such  sheriff, 
and  not  regarding  the  duty  of  their  office  as  such  sheriff,  afterwards, 
and  whilst  the  now  plaintiff  was  so  in  their  custody  under  the  said  writ, 
and  before  they  would  discharge  him  therefrom,  to  wit,  on  the  day  and 
year  aforesaid,  wrongfully,  maliciously,  illegally,  and  oppressively,  and 
by  colour  of  their  office  as  such  sheriff,  demanded,  extorted,  had,  received, 
and  took,  of  and  from  the  now  plaintiff,  as  and  for  fees  due  and  payable 
by  the  now  plaintiff  to  the  now  defendants  as  such  sheriff,  the  sums  of 
money  following :  to  wit,  the  sum  of  11.  Is.  as  and  for  the  officer's  fee 
for  executing  the  said  writ,  the  sum  of  Ss.  6d.  for  searching  the  office 
^Q/*4n  for  other  writs  *against  the  now  plaintiff,  and  the  sum  of  4«.  6d. 
^  for  a  discharge  fee ;  whereas  the  said  sums  of  money  were  not, 
nor  were  any  nor  was  either  of  them,  nor  was  any  part  thereof,  nor  waa 
any  fee  or  sum  of  money  whatever,  due  or  payable  from  the  now  plain* 
tiff  to  the  now  defendants.  The  declaration  then  proceeded  to  allege 
as  a  second  breach,  that  after  the  arrest,  and  while  he,  the  plaintiff, 
was  in  the  custody  of  the  defendants  as  such  sheriff,  under  the  said 
writ,  to  wit,  on,  &c.,  he,  the  plaintiff,  paid  to  the  defendants,  so  being 
and  as  such  sheriff,  the  amount  of  the  damages  and  interest  mentioned 
in  the  said  writ,  to  wit,  68/.,  to  be  paid  by  the  now  defendants,  so  being 
and  as  such  sheriff,  to  the  said  J.  Foot,  in  satisfaction  of  the  said 
damages  and  interest ;  and  the  now  defendants,  so  being  and  as  such 
sheriff,  under  colour  of  the  said  writ,  then  received  of  and  from  the  now 
plaintiff  the  said  sum  of  money,  to  wit,  &c.,  for  the  purpose  aforesaid, 
and  thereupon  then,  upon  payment  of  the  said  sums  of  money,  to  wit, 
the  said  sum  of  68/.,  and  the  said  sums  of  12.  1«.,  S«.  6(2.,  and  4s.  6c2., 
so  demanded,  extorted,  had,  and  received  by  the  now  defendants  as  and 
for  fees  aforesaid,  the  now  defendants  discharged  the  now  plaintiff  from 
their  custody  under  the  said  writ,  and  suffered  and  permitted  him  to 
depart  out  of  custody  and  go  at  large  wheresoever  he  would,  and  the 
plaintiff  was  then  discharged  and  went  out  of  the  custody  of  the  defend- 
ants, so  being  tsuch  sheriff,  and  thereupon  it  then  became  and  was  the 
duty  of  the  defendants  to  pay  to  the  said  J.  Foot  the  said  68/.,  in 
satisfaction  of  the  said  damages  and  interest,  the  same  being  sufficient 
for  that  purpose,  within  a  reasonable  time  in  that  behalf;  and  although 
the  said  J.  Foot  was  always,  during  and  at  and  after  the  expiration  of 
such  reasonable  time,  ready  and  willing  to  accept  and  receive  the  said 
sum  of  68/.  in  satisfaction  of  the  said  damages  and  interest,  yet  the 
now  defendants,  disregarding  their  duty  in  that  behalf,  and  contriving 
♦3651  *^  iiy^©  the  plaintiff,  did  not  nor  would,  within  a  *reasonable 
time  in  that  behalf,  which  had  elapsed  long  before  the  arrest  and 
imprisonment  of  the  plaintiff  as  hereinafter  mentioned,  pay  the  said 
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sum  of  money,  to  wit,  682.,  or  any  part  thereof,  to  the  said  J.  Foot, 
but  wrongfully,  and  maliciously,  and  corruptly^  neglected  so  to  do,  and 
retained  and  kept  the  said  sum  of  money  in  ttie  hands  of  the  now  de- 
fendants for  their  own  use  and  benefit,  for  a  long  and  unreasonable  time, 
to  wit,  &c. ;  in  consequence  of  which  the  plaintiff  was  again  arrested 
on  a  fresh  writ  of  ca.  sa.,  issued  by  the  said  J.  Foot  upon  the  same 
judgment,  directed  to  the  defendants  as  sheriffs  of  the  City  of  London, 
whereon  the  plaintiff  was  then  detained  by  the  defendants,  then  being 
and  as  such  sheriffs  of  the  City  of  London,  for  the  space  of  forty-eight 
hours  then  next  following,  and  until  the  now  defendants,  after  the  last« 
mentioned  arrest,  to  wit,  &c.,  paid  to  the  said  J.  Foot  the  said  sum,  to 
wit,  682.,  in  satisfaction  of  the  damages  and  interest  aforesaid;  and  the 
now  plaintiff  was  also,  by  means  of  the  premises,  forced  to  and  neces- 
sarily did  expend  divers  moneys,  and  incur  divers  debts,  &c.,  in  obtaining 
his  discharge. 

The  defendants  pleaded  not  guilty,  and  other  pleas  traversing  all  the 
material  allegations  in  the  declaration. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  last 
Easter  Term,  it  appeared  that,  on  the  28d  of  June,  1849,  the  plaintiff 
was  arrested  on  a  ca.  «a.,  founded  on  a  judgment,  at  the  suit  of  one  J« 
Foot,  mentioned  in  the  declaration,  and  endorsed  to  levy  67Z.  15«.,  by 
White,  a  sheriff's  officer,  under  a  warrant. from  the  defendants,  the 
sheriff  of  Middlesex.  The  plaintiff  sent  to  his  attorney,  Mr.  Webb,  to 
have  the  money  paid,  who  sent  a  check  for  75Z.  to  White,  the  sheriff's 
officer.  The  plaintiff  was  then  discharged,  but  the  officer  did  not  pay 
the  amount  of  the  debt  and  costs  claimed  to  Foot.  Foot  issued  another 
writ  of  ea.  8a.j  founded  on  the  same  judgment,  into  London,  on  which 
the  plaintiff  was  arrested  on  the  8d  of  August  following,  and  was  de- 
tained at  Whitecross-street  prison  until  *the  following  morning,  r^oaa 
when,  and  not  before.  White  paid  the  amount  of  the  debt  and 
costs  to  Foot,  he  having  wilfully  kept  the  money  in  his  own  hands  in 
the  mean  time. 

A  verdict  was  found  for  the  plaintiff,  and  damages  were  assessed  on 
the  first  breach  at  IL  9«.,  and  at  50Z.  on  the  second  breach.  A  rule 
nisi  was  subsequently  obtained,  pursuant  to  leave  reserved,  to  reduce  the 
damages  to  IZ.  9«.,  on  the  ground  that  the  defendants  were  not  liable 
for  the  act  of  White ;  and  also  in  arrest  of  judgment  on  the  second 
breach,  on  the  ground  that  that  breach  was  founded  upon  a  breach  of 
contract  only,  which  could  not  properly  be  made  the  subject  of  an  action 
on  the  case. 

Li  last  Hilary  Term  (January  12) 

James^  WiUeSy  and  SawkinSy  showed  cause. — First,  the  sheriff  is 
liable  for  the  consequences  arising  from  the  neglect  of  his  officer,  in  not 
paying  over  the  money  received  by  the  latter  on  the  execution  of  the 
writ.  The  officer  to  whom  the  execution  of  the  writ  is  intrusted  by  the 
sheriff  is  a. mere  agent;  in  truth,  the  liabilities  of  a  sheriff  for  the  acts 
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of  his  officer,  done  m  the  execution  of  the  writ,  exceed  the  liabilities  of 
an  ordinary  principal  for  the  acts  of  his  agent;    for  the  dieriff  is 
responsible  for  tortious  acts  done  out  of  the  course  of  the  officer's  duty, 
but  done  under  colour  of  the  writ.    This  liability  is  recognised,  that  the 
public  may  be  protected — and  as  the  sheriff  is  bound  himself  to  execute  the 
mrit,  he  is  held  responsible  for  the  conduct  of  the  person  to  whom  he  has 
xatrusted  that  duty.     These  principles  are  establi^ed  by  various  autho- 
rities upon  this  subject.     Thus,  if  an  arrest  be  made  by  the  bailiff  after 
the  return-day  of  the  writ,  the  sheriff  is  liable  in  trespass:   Parrot  «. 
Mumford,  2  Esp.  585.    There,  Eybb,  G.  J.,  said,  ^'  The  officer  is  the 
servant  of  the  sheriff  in  executing  process  directed  to  him ;  if  therefore 
^QQ'T'i  he  acts  irregularly,  '*'the  law  subjects  the  sheriff,  from  whom  he 
derives  that  authority."    In  ease  of  extortion  by  the  bailiff,  the 
sheriff  is  liable :  Woodgate  v.  Emrf^chbull,  2  T.  B.  148.  So  also  where, 
under  a  writ  of  fi.  fa.  against  the  goods  of  A.,  the  bailiff  takes  the  goods 
of  B. :   Ackworth  v.  Kempe,  Dougl.  40.    [Parkb^  B. — ^In  Smart  v. 
Hutton,  8  A.  &  E.  568,  n.,*  the  sheriff  was  held  liable  in  trespass  for  Uie 
arrest  of  the  plaintiff  by  the  bailiff  under  a  writ  of  fi.  fa.,  on  the  ground 
that  it  was  an  act  done  under  colour  of  the  writ ;  and  that,  as  the  officer 
was  delegated  by  the  sheriff  to  execute  the  writ,  the  acts  of  the  officer 
were,  in  point  of  law,  the  acts  of  the  sheriff.]    Upon  this  general  prin- 
ciple the  case  of  Baphael  t^..  Goodman,  8  A.  &  E.  565,^  proceeded.   There, 
Lord  Denman,  C.  J.,  laid  it  down  broadly,  that  ^^  there  is  no  doubt  that 
in  all  matters  relating  to  the  execution,  the  sheriff's  officer  is  the  same 
as  the  sheriff."    But  it  will  be  contended  on  the  part  of  the  defendants, 
that  it  was  no  part  of  the  duty  of  the  sheriff  here  to  receive  the  moaejy 
and  therefore  that  the  defendants  are  not  liable  for  the  neglect  of  the 
bailiff  who  received  it,  in  not  duly  paying  it  over.     This  point  was 
touched  upon  in  Woodman  v.  Gist,  8  G.  &  P.  21S,^  whwe  Ltttledale, 
J.,  said,  ^^  I  must  own,  it  appears  to  me  that  in  this  instance  the  officer 
acts  for  the  sheriff.     It  was  not  in  the  regular  discharge  of  his  duty  to 
receive  this  money ;  but  if  he  has  received  it,  he  received  it  for  the 
sheriff,  and  the  sheriff  is  answerable."     The  sheriff^  therefore,  is  respon- 
sible for  the  misconduct  of  the  officer  whom  he  has  appointed  to  fulfil  an 
important  duty,  and  the  case  is  the  same  as  if  the  sheriff  had  themselves 
received  the  money  from  the  injured  party. 

Secondly,  as  to  the  objection  in  arrest  of  judgment.  It  is  said  that 
if  the  second  breach  discloses  any  cause  of  action,  it  is  for  a  breach  of 
contract ;  and  therefore  that  it  is  improperly  made  the  subject-matter 
nioacn  ^^  ^^  action  on  the  '''case.  In  many  instances  ease  lies  where 
-^  assumpsit  might  be  maintained ;  as,  for  example,  where  goods 
are  bailed :  Goggs  v.  Bernard,  Ld.  Baym.  909 ;  in  actions  against  car- 
riers for  the  non-delivery  of  goods,  Wyld  v.  Pickford,  8  M.  &  W.  443, 
although  the  action  be  founded  upon  a  breach  of  contract.  So,  case 
lies  for  a  breach  of  warranty :  Williamson  v.  AUison,  2  East,  446.    See 
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also  Brown  v.  Boorman,  11  CI.  k  F.  1.    [Parks,  B.,  referred  to  Conr- 
•tenay  v.  Erie,  20  L.  J.,  C.  P.,  70.] 

Bramwdl  and  Quain  in  support  of  the  rale. — ^First,  the  defendants 
are  not  liable  for  this  act  of  the  bailiff.  The  declaration  states  that 
the  defendants  <<  as  sheriff"  received  the  money.  If  the  character  of 
the  defendants,  in  which  they  are  alleged  to  have  received  the  money, 
is  to  be  considered  as  immaterial,  the  allegation  is  not  proved,  for  it 
was  not  shown  that  any  express  authority  was  given  by  the  defendants 
to  the  bailiff  to  receive  the  money.  Then  the  question  is,  whether  such 
authority  can  be  implied  by  law  in  the  present  case,  from  the  relation 
which  exists  between  the  defendants  and  the  bailiff.  Now  a  sheriff  is 
only  liable  for  those  acts  of  his  officer,  which  are  done  in  the  execution 
of  the  writ,  or  which  are  done  under  colour  of  it,  as  for  extortion,  op- 
pression, and  the  like.  But  it  is  no  part  of  the  duty  of  a  sheriff  to 
receive  the  amount  of  the  debt  and  costs  on  a  ca.  sa. :  Slackford  v* 
Austen,  14  East,  468 ;  and  therefore,  the  mere  fact  that  the  receiver 
is  the  sheriff's  bailiff,  does  not  constitute  him  the  agent  of  the  sheriff 
for  the  purpose  of  receiving  the  money.  If  the  receipt  in  this  case  is 
to  be  considered  as  a  tortious  act  (m  the  part  of  the  bailiff,  inasmuch 
as  the  plaintiff  himself  was  equally  a  participator  in  that  act,  the 
sheriff  is  not  responsible.  But  the  payment  of  the  money  by  the  plain- 
tiff here  was  a  voluntary  act  on  his  part,  and  therefore  he  made  the 
bailiff  his  ^special  agent  for  the  purpose  of  paying  the  amount  r«qf><) 
oyer  to  the  execution  plaintiff:  Ford  v.  Leche,  6  A.  &  E.  699.*  *- 
He  was  not  the  agent  of  the  sheriff:  Oook  t^.  Palmer,  6  B.  &;  G.  789.^ 
The  plaintiff  might  have  sued  the  buliff  for  the  non-performance  of  the 
agreement.  The  sheriff  could  not  have  maintained  an  action  for  money 
had  and  received  against  the  buliff,  but  he  might  have  sued  the  present 
plaintiff  for  an  esca^ :  Com.  Dig.  «<  Escape"  (£).  If  the  bailiff  is 
liable,  the  sheriff  is  not.(a)  The  bailiff  was  not  guilty  of  extortion,  for 
the  payment  was  not  made  under  colour  of  the  writ.  The  plaintiff  was 
bound  to  know  the  law.  Mid  he  must,  therefore,  be  taken  to  have  known 
that  it  was  his  duty  to  pay  the  money  to  the  execution  plaintiff  and  not 
to  the  sheriff.  In  Underhill  t;.  Wilson,  6  Bing.  697,*  the  sheriff  was 
held  liable  on  the  ground  that  he  had  ratified  the  act  of  his  officer ;  and 
in  Crowder  v.  Long,  8  B.  &;  C.  598,"^  and  Raphael  v.  Goodman,  8  A.  ft 
E.  865,*  the  decisions  proceeded  on  the  ground  that  the  acts  complained 
of  were  the  tortious  acts  of  the  bailiff,  and  done  under  colour  of  the 
writ.  Upon  this  point  the  several  cases  are  collected  in  Brown  v.  Copley, 
7  M.  ft  Or.  5S8.f  Woodman  v.  Gist,  8  G.  ft  P.  218,ir  which  has  been 
relied  upon,  is  distinguishable,  for  there  it  was  the  duty  of  the  sheriff 
to  receive  the  money. 

^E.  C.  L.  iU  Tol.  83.       bia.ia.       cld.10.       did.  15.       •Id.Sfi.       fid.  49.      fid.  Si. 
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Secondly. — The  second  breach  is  bad.  The  alleged  misfeasance  of 
the  defendants  is  founded  upon  a  breach  of  contract  merely ;  as  it  is 
not  the  duty  of  the  sheriff,  virtute  ofiScii,  to  receive  and  to  pay  over  the 
money  to  the  execution  plaintiff.  This  is  not  a  bailment,  in  which  case 
an  action  on  the  case  might  lie  for  the  neglect  of  the  bailee  in  delivering 
a  particular  chattel.  In  Brown  t^.  Boorman,  11  GL  &  F.  1,  the  count 
*^7(f[  ^^  supported  on  the  ground  that  case  lies  ^wherever  there  is  a 
-*  breach  of  duty  in  the  course  of  the  employment  of  the  party. 
The  second  breach  is  therefore  bad,  as  being  improperly  founded  on  a 
mere  breach  of  contract. 

Gur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  before  my  Lord  Chief  Baron,  and 
my  Brothers  Aldersok  and  Mabtin  and  myself,  a  few  days  ago,  on 
showing  cause  against  a  rule  to  enter  a  verdict  for  the  defendant,  on  a 
point  reserved  by  my  Brother  Martin,  or  in  arrest  of  judgment.  [His 
Lordship  stated  the  pleadings,  and  proceeded :] — ^A  verdict  was  found 
for  the  plaintiff  on  the  first  breach,  as  to  which  there  was  no  objection 
on  the  trial.  As  to  the  second  breach,  it  appeared  [his  Lordship  stated 
the  facts,  as  set  forth  at  page  365,  and  proceeded :] — The  second  breach 
was  for  the  supposed  breach  of  duty  in  the  sheriff  in  not  paying  over 
the  money  to  the  execution  plaintiff,  and  damages  were  separately 
assessed  upon  it. 

No  question  arises  as  to  the  sum  which  was  paid  for  fees  improperly 
claimed  from  the  plaintiff.  That  was  clearly  a  demand  for  which  the 
sheriff  was  responsible,  and  the  propriety  of  the  verdict  was  therefore 
not  disputed ;  but  it  was  contended  on  the  part  of  the  defendants,  that 
they  were  not  liable  for  the  act  of  the  bailiff  in  receiving  the  amount  of 
the  debt  and  costs,  and  his  neglect  in  not  paying  it  over. 

The  money  was  received  by  the  bailiff,  certainly  not  for  his  own  use 
or  that  of  the  sheriff,  which  would  be  extortion,  but  in  order  to  be  paid 
over  to  the  execution  plaintiff,  from  which  receipt  a  contract  would  be 
implied  so  to  pay  it.  But  it  was  insisted  that  the  money  was  not  paid 
to  t?ie  drfendants  as  sheriff j  as  alleged  in  the  declaration,  to  be  paid 
over  in  satisfaction  of  the  debt  and  costs ;  nor  did  the  sheriff  receive  it 
^oni-i  ^J^der  colour  of  the  writ ;  and  therefore  *that  there  was  no  con- 
-^  sequent  duty  in  the  defendants  to  pay  it  over  in  a  reasonable 
time  to  the  exectition  plaintiff. 

There  is  no  doubt  that  the  sheriff  is  liable  for  all  acts  done,  and 
neglects  of  duty,  by  the  bailiff  in  the  execution  of  a  writ,  on  the  ground 
that  if  the  sheriff  thinks  fit  to  commit  the  execution  of  a  writ,  which  he 
is  bound  to  execute,  to  another,  he  is  responsible  if  that  person  does 
not  execute  it  properly,  and  is  in  the  same  condition  as  if  he  had  exe- 
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cuted  it  himself:  Parrott  v.  Mnmford,  2  Esp.  N.  P.  G.  586,  cor.  Etbb, 
C.  J. ;  the  case  of  a  sheriff  differing  in  this  .respect  from  the  liability  of 
an  ordinary  principal  for  the  acts  of  an  agent  who  does  not  pursue  the 
authority  committed  to  him.  Therefore,  if  a  sheriff's  officer  arrests  a 
wrong  person,  or  arrests  the  right  person  after  the  re.turn  day,  or  takes 
a  wrong  person's  goods  under  a  fi.  fa.,  or  even  if  he  arrest  under  a  writ 
of  fi.  fa.,  or  is  guilty  of  extortion  in  insisting  on  being  paid  a  sum  of 
money  as  the  price  of  liberation  from  imprisonment  under  a  ca.  sa.,  the 
sheriff  is  liable.  Though  none  of  these  acts  are  done  in  pursuance  of 
the  authority  of  the  writ,  yet  they  are  done  in  the  execution,  or,  as  it 
is  said,  under  colour  of  it;  and  the  sheriff  is  exactly  in  the  same  position 
as  if  he  had  done  those  acts  himself.  So,  if  the  sheriff's  officer  permits 
the  defendant  to  go  at  large  on  paying  to  him  the  sum  mentioned  in 
the  writ,  the  sheriff  would  be  liable  for  an  escape ;  for  it  is  a  neglect  of 
duty  by  the  officer,  seeing  that  the  writ  commands  the  sheriff  to  have 
the  body  of  the  debtor  at  the  return  to  satisfy  the  plaintiffs  and  not  to 
pay  the  debt  to  the  sheriff;  and  in  that  respect  his  duty  upon  the  ca. 
sa.  differs  from  that  under  a  fi.  fa.,  by  which  the  sheriff  is  directed  to 
make  a  sum  out  of  the  goods  and  chattels  of  the  defendant,  and  himself 
to  have  that  money  at  the  return ;  so  that,  in  the  latter  case,  the  defend- 
ant is  discharged  by  payment  to  the  sheriff,  and  the  sheriff  becomes 
debtor  to  the  plaintiff;  in  the  *former,  he  is  discharged  by  pay-  r^sq^o 
ment  to  the  plaintiff  alone ;  and  the  sheriff,  by  receiving  the  ^ 
money,  has  no  right  to  substitute  his  responsibility  for  that  of  the 
debtor,  whose  body  the  creditor  has  a  right  by  law  to  keep  until  the 
debt  is  paid  to  him.  The  authorities  are  very  full  and  clear  upon  this 
point :  Tailor  v.  Baker,  2  Jones,  97,  2  Lev.  203,  Slackford  v.  Austen, 
14  East,  468,  Stringer  t^.  Stanlack,  Cro.  Eliz.  404.  Therefore,  the 
receipt  of  the  money  by  the  sheriff,  and  its  payment  to  the  execution 
creditor,  is  no  part  of  his  duty  in  the  execution  of  the  writ.  The  defend- 
ant himself  must  pay  it  to  the  plaintiff  in  order  to  obtain  his  discharge, 
and  he  cannot  impose  that  duty  on  another,  except  by  contract  with 
liim  as  his  agent.  In  this  case,  then,  the  present  plaintiff  cannot  succeed 
against  the  sheriff,  except  by  showing  a  contract  on  his  part  wholly 
dehors  his  duty  in  executing  the  writ.  The  contract  was  in  this  case 
made  by  the  bailiff,  and  he  has  no  power  to  bind  the  sheriff  by  entering 
into  any  contracts  on  his  behalf.  The  contract  binds  the  bailiff  him- 
self, no  doubt,  as  it  would  any  other  person  who  should  undertake  to 
carry  money  and  pay  it  for  the  defendant  to  the  plaintiff  or  any  other 
person ;  but  it  does  not  bind  the  sheriff,  because  for  this  purpose  the 
bailiff  had  no  authority.  The  verdict  must  therefore  be  entered  for  the 
defendants  on  the  second  breach. 

This  makes  it  unnecessary  to  give  an  opinion  whether  the  judgment 
on  the  second  breach  ought  to  be  arrested.  We  may,  however,  say  that 
the  case  appears  to  us  to  fall  within  the  principle  laid  down  in  Courte* 
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nay  v.  Erie,  and  that  an  action  on  the  case  would  not  lie  for  a  mere 
breach  of  contract,  as  this  is. 

Bale  absolute  accordingly. 

The  #ale  that  trespau  does  not  lie  ftgaiiut  the  money  received  firom  a  debtor,  arrested  on  a 

principal,  for  acts  done  1>7  the  agent  without  eapuu  ad  respondendum, ;  The  United  States  n. 

authority,  although  within  the  scope  of  the  Moore,  1  Brockenborongh,  817;  nor  for  any 

agency,  does  not  apply  to  suits  brought  against  other  act  or  default  on  the  part  of  hie  officers, 

the  sheriff,  for  the  acts  of  his  deputy  in  the  ezecu-  which  lies  wholly  without  and  beyond  the  exi- 

tion  of  a  writ,  because  the  deputy  is,  as  to  all  the  genoy  of  Uie  writ  with  which  they  are  entrusted ; 

purposes  of  the  writ,  the  sheriff  himself:  Smart  Harrington  e.  Fuller,  6  Shepley,  177 ;  although 

V,  Hutton,  2  Neville  A  Manning,  426.  But  as  the  he  may  be  made  to  answer,  for  everything  that  ig 

principal  is  not  liable  in  any  form  of  action,  for  done  under  oolonr  of  executing  it,  and  even  for 

the  acts  of  the  agent,  without  the  scope  of  the  an  assault  in  the  exeontlon  ota/i.  fn, ;  Smart  v. 

agency,  no  action  can  be  maintained  against  Hutton.    See  The    New  Hampshire    Savings 

the  sheriff  for  the  failure  of  a  bailiff,  to  pay  over  Bank  e.  Yamum,  1  Metoalf,  34. 


♦878]        *Stanspbld  v.  Hbllawkll  and  Others.    Feb.  9. 

On  the  removal  of  a  replevin  suit  Arom  a  county  court  into  a  superior  Court,  under  the  9  A  10 
Vict.  0.  05,  ss.  121  A  127,  the  judge  of  the  county  court,  instead  of  taking  the  bond  to  the 
other  party  to  the  suit,  as  required  by  the  127th  section,  took  it  to  himself  as  his  trustee.  The 
suit  was  prosecuted  in  the  Court  above,  but  without  effect^  and  the  bond  thereupon  became 
forfeited,  and  the  judge  of  the  county  court  brought  an  action  upon  the  bond : — ^Held,  first, 
that  the  preliminaries  required  to  be  observed  by  the  121st  and  127th  sections  were  not  oon- 
dittons  precedent  to  the  validity  of  the  bond,  and  that  it  was  valid  as  a  voluntary  bond. 

Secondly,  that  the  irregularity  in  the  proceedings,  in  not  removing  the  suit  by  a  certiorari 
founded  on  a  proper  bond,  had  been  waived  by  the  proceedings  taken  in  the  Court  above. 

Thirdly,  that  the  obligee  of  the  bond  was  entitled  to  recover  in  the  action  upon  it,  as  trustee  of 
the  party  for  whom  he  took  it,  aU  the  costs  incurred  by  the  latter  in  the  replevin  suit. 

Dbbt  on  bond. — ^The  first  count  of  the  declaration  was  upon  a  bond 
dated  the  10th  of  May,  1849,  in  the  penal  sum  of  17592. 15s.  2d.  The 
defendants  set  out  this  bond  on  oyer,  by  which  the  defendants  were 
jointly  and  seyefally  bound  to  the  plaintiff,  described  as  Judge  of  the 
County  Court  of  Yorkshire  at  Huddersfield,  in  the  said  sum.  The  con- 
dition of  the  bond  was,  that  the  defendant  Hellawell  should  prosecute 
a  certain  plaint  which  had  been  entered  in  that  court  in  replevin,  where- 
in he  was  plaintiff,  and  A.  Eastwood  and  J.  B.  Machan,  trustees  of  the 
estate  of  one  T.  B.  A.,  and  W.  Hindle,  were  defendants,  with  effect 
and  without  delay,  and  prove  before  the  Court  by  which  such  suit  should 
be  tried,  that  there  was  ground  for  believing  that  the  rent  or  damage 
in  respect  of  which  the  distress  had  been  taken  was  more  than  20Z.  The 
plea  then  alleged  that,  before  and  at  the  time  of  the  making  of  the 
writing  obligatory,  &c,,  the  said  county  court  was  duly  established,  con- 
stituted, and  holden  under  the  9  &  10  Vict.  c.  95,  and  that  the  plaintiff 
was  judge  thereof,  and  that  the  said  plaint  was  a  plaint  in  an  action  of 
replevin  brought  in  respect  of  a  distress  for  rent  in  arreer,  in  which  the 
said  W.  H.  Hellawell  was  plaintiff,  and  the  said  A.  Eastwood  and  others 
were  defendants ;  that,  after  the  entry  of  the  plaint,  &c,,  in  the  county 
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cotirt,  and  before  the  making  of  the  writing  obligatory,  to  wit,  on  the 
10th  of  Maj,  1849,  W.  H.  Hellawell,  in  order  to  obtain  a  removal  of 
the  said  plaint  into  one  of  the  superior  Courts,  declared  to  the  county 
court  and  to  the  plaintiff,  as  and  then  being  the  *judge  thereof,  r^omM 
that  the  rent  in  respect  of  which  the  distress  was  taken  was  more  '- 
than  202. ;  and  thereupon  then,  instead  of  becoming  bound  with  two 
sufficient  sureties,  in  the  manner  as  required  by  the  statute,  to  prose- 
cute the  suit  with  effect  and  without  delay,  and  to  prove  before  the 
Court  in  which  such  suit  should  be  tried,  that  there  was  ground  for 
believing  that  the  rent  was  more  than  202.,  as  a  preliminary  to  such 
removal  of  the  suit  out  of  the  county  court,  the  defendants  made  and 
entered  into,  and  the  plaintiff  accepted  from  them  illegally,  the  said 
writing  obligatory  as  an  inducement  to  the  plaintiff  to  assent  to  such 
removal  of  the  said  plaint,  and  to  make  a  return  to  any  writ  of  certio- 
rari which  the  said  W.  H.  Hellawell  should  procure  for  so  removing  the 
said  plaint,  and  which  writing  obligatory  was  so  as  aforesaid  made  to 
the  plaintiff  instead  of  being  made  to  the  other  party  in  the  said  plaint, 
to  wit,  the  said  A.  Eastwood  and  others,  contrary  to  the  form  of  the 
statute,  4;c, — ^Verification. 

The  plaintiff  replied  to  this  plea,  by  admitting  the  due  establishment 
of  the  county  court,  and  that  he  was  the  judge,  as  alleged,  with  a  tra- 
verse de  injuria  absque  residue  causae,  &c.  Then  followed  an  assign- 
ment of  breaches,  according  to  the  statute,  that,  after  the  making  of 
the  said  writing  obligatory,  the  said  plaint  was  duly  removed,  at  the 
mstance  of  the  defendant  Hellawell,  out  of  the  said  county  court  into 
the  Court  of  Exchequer ;  that  Hellawell  declared  in  that  Court  against 
the  defendants  in  the  court  below,  but  did  not  prosecute  his  suit  in  the 
Court  of  Exchequer  with  effect,  and  such  proceedings  were  thereupon 
had  in  that  Court,  that  it  was  adjudged  that  he  should  take  nothing  by 
his  writ,  &c.,  and  that  the  defendants  therein  should  go  without  day, 
and  have  a  return  of  the  goods  taken  under  the  distress  irreplevisable, 
with  costs,  &c.,  whereby  the  bond  became  forfeited ;  and  that  the  plain- 
tiff commenced  and  prosecuted  the  present  action  for  *and  on  r^^onf' 
behdff  and  for  the  benefit  of  the  defendants  in  the  original  cause.  ^ 

At  the  trial,  before  Platt,  B.,  at  the  last  York  Assizes,  it  appeared 
that  the  judge  of  the  county  court  had  taken  the  bond  to  himself  on 
the  removal  of  the  plaint,  and  that  he  sued  upon  it  merely  as  trustee 
for  the  defendants  in  the  court  below.  On  the  part  of  the  defendants 
it  was  contended,  that,  as  the  plaintiff  had  not  sustained  any  damage  as 
judge  of  the  county  court,  the  damages  at  the  most  ought  to  be  merely 
nominal.  The  learned  Judge  directed  the  jury  to  assess  the  damages 
to  the  amount  of  the  costs  sustained,  and  awarded  to  the  defendants  in 
the  court  below,  in  the  replevin  suit  in  this  Court,  with  leave  to  the 
defendants  to  move  to  reduce  the  damages  to  a  nominal  sum. 

In  last  Michaelmas  Term,  Wateon  obtained  a  rule  nisi  to  reduce  tha 
damages  accordingly,  or  to  arrest  the  judgment^  on  the  ground  that  tho 
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bond,  having  been  improperly  token  by  the  judge  of  the  county  courti 
uras  void. 

In  the  present  Sittings  (Feb.  7), 

Hugh  Hill  and  Cowling  showed  cause. — First,  as  to  the  objection  in 
arrest  of  judgment.  The  bond  is  valid.  This  question  turns  upon  the 
true  construction  of  the  121st  &  127th  sections  of  the  9  &  10  Vict.  c. 
*«l7fii  ^^-C^)  ^*  '^^  ^®  *contended  by  the  defendants,  that  the  pre- 
^  liminaries  required  by  the  statute  on  the  removal  of  the  reple- 
vin suit  were  not  complied  with,  and  consequently  that  the  bond  is  void. 
But  the  127th  section  is  merely  directory :  it  does  not  contain  any 
negative  words,  tn  this  respect  it  differs  from  the  121st  section.  The 
words  «  and  not  otherwise,"  to  be  found  in  the  121st  section,  are  omitted 
in  the  127th.  In  order  to  construe  the  127th  section  as  obligatory,  it 
ought  either  to  contain  negative  words,  or  the  language  ought  to  be 
capable  of  such  a  construction  that  a  negative  may  be  inferred  there- 
from.—Com.  Dig.  «  Parliament,"  K.  23  &  25 :  Bex  v.  Pinney,  2  B.  4; 
C.  822  ;•  Cole  v.  Green,  6  M.  &  Gr,  872.»*  If,  however,  the  preliminaries 
to  the  removal  of  the  cause  are  to  be  considered  as  merely  irregular, 
as  the  cause  has  been  removed  de  facto,  the  superior  Court  has  juris- 
diction over  it,  until  either  a  procedendo  is  issued  or  a  writ  of  error  is 
brought,  as  in  the  case  where  an  infant  improperly  sues  by  attorney. 
But  this  objection  is  not  open  to  the  defendants,  for  they  have  acted 
under  the  bond.  It  wiU,  moreover,  be  contended  that  the  bond  is  void 
in  having  been  made  to  the  judge  of  the  county  court,  and  not  <<  to  the 
other  party  to  the  action,"  as  required  by  the  127th  section.    But  these 

*^771  *^^^^^  ^PP^7  ^^  ^^®  removal  of  the  suit,  and  that  section  does 

^  not  direct  to  whom  the  bond  shall  be  made.    In  many  analogous 

cases,  bonds  required  by  statute  have  been  held  valid,  although  such 

instruments  have  not  strictly  followed  the  terms  of  the  particular  sta- 

>  E.  C.  L.  R.  Tol  9.  b  Id.  49. 

(<»)  Sect  121  enacts,  '*  That  in  case  either  party  to  any  each  action  of  replevin  shall  declare 
to  the  Court  in  which  each  action  shall  be  brought^  that  the  title  to  any  corporeal  or  incorporeal 
hereditament)  or  to  any  toll,  market,  fair,  or  franchise,  is  in  question,  or  that  the  rent  or  damage 
in  respect  of  which  the  distress  shall  have  been  taken  is  more  than  the  sum  of  20/.,  and  shall 
become  bound,  with  two  sufficient  sureties,  to  be  approved  by  the  clerk  of  the  Court,  in  snch 
sums  as  to  the  judge  shall  seem  reasonable,  regard  being  had  to  the  nature  of  the  claim,  and  the 
alleged  value  or  amount  of  the  property  in  dispute,  or  of  the  rent  or  damage,  to  prosecute  the 
suit  with  eifect  and  without  delay,  and  to  prove  before  the  Court  by  which  such  suit  shall  be 
tried,  that  snch  tiUe  as  aforesaid  is  in  dispute  between  the  parties,  or  that  there  was  ground  for 
believing  that  the  said  rent  or  damage  was  more  than  202.,  then,  and  not  otherwise,  the  action 
may  be  removed  before  any  Court  competent  to  try  the  same  In  such  manner  as  hath  been 
accustomed." 

Beet  127  enacts,  "  That  every  bond  given  on  the  removal  of  any  action  out  of  the  county 
eourt,  or  upon  staying  the  execution  of  any  such  warrant  of  possession  as  aforesaid,  or  on  moving 
for  a  new  trial,  or  to  set  aside  a  verdict,  judgment,  or  nonsuit,  shall  be  made  to  tiie  other  party 
to  the  action  at  the  costs  of  such  other  party,  and  shaU  be  approved  by  the  judge,  and  attested 
under  the  seal  of  the  court;  and  if  the  bond  so  taken  be  forfeited,  or  if,  upon  the  proceeding 
for  securing  which  such  bond  was  given,  the  Judge  before  whom  such  proceeding  shall  be  had 
shall  not  certify  upon  the  record  in  court  that  the  condition  of  the  bond  hath  been  fulfilled, 
the  party  to  whom  the  bond  shaU  have  been  so  made  may  bring  an  action  of  debt,  and  reoover 
hereon,"  Ao. 
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tute  by  which  they  were  required.  Thus,  a  replevin  bond,  with  one 
Burety  only  instead  of  two,  as  required  by  the  11  Geo.  2,  c.  19,  s.  23, 
may  be  sued  upon :  Austen  v.  Howard,  7  Taunt.  28,*  Dunbar  v.  Dunn, 
10  Price,  54, 1  Wms.  Saund.  195  A,  note  {a).  In  Dunbar  v.  Dunn,  it  was 
held  that  the  assignee  might  sue  upon  the  bond,  although  it  was  not 
conditioned  <<to  prosecute  the  suit  without  delay."  In  Edmonds  v. 
Challis,  7  C.  B.  413,^  the  several  cases  upon  this  point  were  considered. 
So  in  the  case  of  administration  bonds,  the  Courts  have  held  the  bonds 
valid,  although  not  in  strict  conformity  with  the  statute :  Folkes  v. 
Docminique,  2  Str.  1137.  The  decisions  upon  administration  bonds  are 
all  collected  in  1  Williams  on  Executors,  Part  I.  Book  Y.  c.  4. 

Secondly,  the  breach  contains  a  sufficient  allegation  that  the  plaintiff 
sues  as  trustee,  for  it  is  stated  that  <<  the  plaintiff  prosecutes  the  pre- 
sent action  for  and  on  behalf  and  for  the  benefit"  of  the  defendants  in 
the  original  action,  and  this  is  supported  by  proof  that  the  plaintiff  took 
the  bond  as  their  trustee  merely ;  and  consequently  he  is  entitled  to 
recover  upon  this  bond  all  such  damages  as  the  defendants  below  would 
have  been  entitled  to,  if  the  bond  had  been  made  to  them,  and  they 
were  now  suing  upon  it. 

Wat%on  and  Hall  in  support  of  the  rule. — The  121st  and  127th  sec- 
tions are  to  be  read  as  one  enactment.  This  bond  contravenes  the  express 
provisions  of  the  statute,  and  is  void.  In  all  the  cases  cited,  the  party 
to  whom  the  bond  was  made  .was  the  person  entitled  to  it  under  the 
statutes  by  which  the  bond  was  required.  *The  mode  in  which  rn^ona 
the  bond  is  to  be  made  is  pointed  out  by  this  statute,  which  ^ 
expressly  enacts,  that  the  action  shall  be  removed  in  the  mode  specified, 
«  and  not  otherwise^  Now  the  bond  is  to  be  made  « to  the  other  party." 
The  judge,  therefore,  in  taking  the  bond  himself,  acts  in  contravention 
of  the  statute ;  for  it  is  his  duty  to  require  certain  formal  proceedings 
to  be  duly  observed.  He  acts  in  a  judicial  character.  The  duty  of  a 
sheriff  in  taking  a  bond  is  very  different  from  that  of  a  judge  of  a  county 
court,  for  he  takes  the  bond  to  indemnify  himself  against  responsibility 
to  the  opposite  party  in  the  event  of  a  miscarriage,  and  he  therefore 
acts  ministerially :  Wright  v.  Lord  Verney,  3  Doug.  240.®  The  act  of 
the  judge  in  taking  the  bond  to  himself  is  contrary  to  the  express  require- 
ments of  the  statute,  and  is  void.  Upon  this  principle,  bonds  in  several 
cases  have  been  held  void :  Morris  v.  Chapman,  Jones,  24,  Martyn  r. 
Blithman,  Telv.  197,  Beaufage's  case,  10  Rep.  100  b. 

Secondly,  the  plaintiff,  as  judge  of  the  county  court,  has  not  sustained 
any  substantial  damage.  The  record  does  not  show  that  he  took  the 
bond  as  trustee  for  the  defendants  below.  The  defendants  may  have 
given  another  and  a  proper  bond  to  the  other  party,  according  to  the 
statute.  If  so,  they  could  not  in  the  present  action  have  availed  them- 
selves of  that  fact  by  plea. 

Cur.  adv.  vult. 
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■  ■■■    !■  ■  III  I     I    ■  ■  ■  I      I  II    m  %  • 

Pares,  B.,  now  delivered  jadgment. — [His  Lordship,  after  stating 
the  pleadings  and  the  121st  and  127th  sections,  proceeded :] — With 
respect  to  the  bond,  we  are  of  opinion  that  it  is  not  void  in  consequence 
of  the  judge  of  the  county  court  having,  no  doubt  through  mistake, 
taken  the  bond  to  himself,  instead  of  its  having  been  taken  by  the 
defendants  in  the  court  below.  The  plea,  which  avers  '''that  this 
was  done  illegally y  was  disproved,  and  the  verdict  was  properly 
found  for  the  plaintiff  on  that  plea ;  and  therefore  the  question  as  to 
the  validity  of  the  bond  arises  wholly  upon  the  record.  We  are  of 
opinion  that  the  preliminaries  pointed  out  in  these  sections  of  the  stat- 
ute are  not  imposed  as  a  condition  precedent  to  the  validity  of  the  bond 
which  they  require  to  be  taken.  The  only  consequence  of  not  comply- 
ing with  those  preliminaries  is,  that  the  cause  is  not  properly  removed. 
The  bond  itself  is  not  thereby  rendered  void,  but  is  good  as  a  voluntary 
bond,  and  may  be  sued  upon  by  the  obligee.  This  bond  is  therefore 
good,  and  the  rule  in  arrest  of  judgment  must  be  discharged. 

The  remaining  question  is,  what  amount  of  damages  the  plaintiff  is 
to  have.  Now  this  is  not  an  objection  on  the  record,  for  there  is  a 
proper  suggestion  of  breaches,  the  condition  of  the  bond  having  been 
clearly  broken ;  so  that  the  amount  of  damage  which  the  plaintiff  has 
sustained  is  a  question  for  the  jury.  On  the  facts  of  this  case,  there  is 
no  doubt  ample  evidence  to  show  that  the  judge  of  the  county  court 
took  the  bond  as  a  trustee  for  the  opposite  party  in  the  suit,  and  that 
the  damages  he  may  recover  will  be  for  tlie  benefit  of  that  party.  It  is 
clear  that,  being  trustee,  he  is  entitled  to  recover  the  full  amount  of 
the  costs  to  which  the  party  for  whom  he  is  trustee  is  put.  We  are 
therefore  of  opinion  that  the  plaintiff  must  be  considered  as  having 
sustained  damages  to  the  full  amount  of  the  costs  sustained  by  the  de- 
fendants below  in  the  replevin  suit,  and  conset][uently  that  the  rule  to 
reduce  the  damages  ought  also  to  be  discharged. 

There  can  be  no  doubt  that  the  suit  was  improperly  removed  from 
the  county  court.  But  the  superior  Courts  have  the  right  to  try  reple- 
vins properly  brought  before  them ;  and  here  the  mere  irregularity  in 
not  removing  the  suit  by  a  proper  mode,  i.  e.,  by  a  certiorari  grounded 
on  the  proper  bond,  has  been  waived  by  the  party  declaring  in  the 
j^oQA-i  Court  above,  and  by  that  Court  proceeding  to  *judgment.  The 
■*  proceedings  were  therefore  coram  judice,  though  irregularly 
brought  here ;  but  that  irregularity  has  been  waived. 

Rule  discharged. 

*  ■  ■     ,       ...  -  ■  ■    ■ ,  ,  .-. 

A  party  ai^nst  whom  an  appeal  ia  irregularly  if  he  fail  to  do  this,  he  eannot  afterwards  object 

taken,  should  move  to  have  it  stricken  off  and  to  the  proceedings  of  the  superior  Court,  on  the 

the  case  sent  back  to  the  inferior  Court  for  de-  ground  of  want  of  joiisdiotion :  Robinson  «. 

dision :  Smith  v.  Steely  1  Ashmeadj  80.    And  Shroads^  lb.  168. 
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OuTHWAiTE,  Appellant;  Hudson,  respondent.    Feb.  21. 

A  plaintiff  in  a  oonnij  oomt  hta  a  right  to  be  nonsoited  at  any  time  before  the  Joij  have  de- 
Uyered  their  vezdiot^  or,  if  the  Cftue  be  tried  by  a  judge  alonoj  at  any  time  before  the  judgn 
has  delivered  his  judgment 

As  a  general  rule,  the  suceessftil  party  in  an  i^peal  is  entitled  to  eosts. 

Where  the  plaintiil^  before  Terdiot,  applied  to  be  nonsuited,  which  the  judge  refused,  bi^t  stated 
that  he  would  give  the  plaintiff  leave  to  move  to  set  aside  the  verdict  and  to  enter  a  nonsuit, 
and  the  plaintiff,  without  moving  in  pursuance  of  such  leave,  appealed  against  the  decision, 
the  Court  allowed  the  plaintiff  the  costs  of  the  appeal. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  County 
Court  of  Yorkshire.  It  was  an  action  for  the  breach  of  a  warranty  of 
a  horse ;  and  at  the  trial,  which  was  held  at  Leeds,  after  the  judge  had 
directed  the  jury,  and  whilst  they  were  deliberating  upon  their  yerdict, 
the  plaintiff  stated  that  he  elected  to  be  nonsuited.  To  this  the  defend* 
ant  objected ;  and  the  judge  said  that  he  thought  that,  as  the  case  had 
been  left  to  the  jury,  the  application  was  too  late,  and  that  he  would 
therefore  take  the  verdict,  but  reserve  leave  to  the  plaintiff  to  move  to 
set  the  verdict  aside,  and  to  enter  a  nonsuit.  The  jury  found  a  verdict 
for  the  defendant.  The  plaintiff  never  moved  to  set  aside  the  verdict 
pursuant  to  the  leave  reserved,  but  appealed  to  this  Court. 

The  question  submitted  was,  whether  the  county  court  judge  was 
bound,  in  point  of  law,  to  nonsuit  the  plaintiff,  and  whether  the  judge 
had  any  authority,  under  the  78th  and  79th  sections  of  the  9  &  10  Vict. 
c.  95,  or  otherwise,  to  refuse  to  enter  a  nonsuit. 

JR.  Sail  appeared  for  the  appellant,  but  was  stopped  by  the  Court. 

J.  Addison,  contrd.. — This  Court  has  no  jurisdiction  in  the  matter. 
The  18  &  14  Vict.  c.  61,  s.  14,  gives  an  appeal  only  in  cases  where  a 
party  is  dissatisfied  with  the  decision  of  the  county  court  judge  upon 
some  question  of  law.  The  ^decision  as  to  entering  a  nonsuit  is  r^qo-t 
a  mere  matter  of  practice.  There  is  a  great  distinction  between  ^ 
the  two :  Cherry  v.  Powell,  1  Dowl.  &  By.  50.  ■  The  county  court  judge 
has  the  power  of  ordering  the  practice  of  his  court,  and  he  is  not  bound 
to  adopt  that  of  the  superior  Courts,  The  9  4;  10  Vict.  c.  95,  s,  78, 
gives  him  a  discretion  in  matters  of  practice.  [Parke,  B. — This  is  not 
a  mere  matter  of  practice,  but  is  an  important  question  of  law.  The 
legislature  did  not  intend  that  the  subject  should  be  deprived  of  his 
right  of  trying  his  cause  over  again.  The  recent  decision  of  this  Court, 
in  Robinson  and  Lawrence,  ante,  p.  128,  surely  decides  this  point.] 
At  all  events,  the  appellant  is  not  entitled  to  costs,  for  he  has  been 
guilty  of  a  vexatious  proceeding  by  coming  here  instead  of  moving  to 
set  aside  the  verdict  according  to  the  leave  given  him  by  the  judge. 

Parke,  B. — The  judge  of  the  county  court  was  wrong  in  refusing  to 
allow  the  plaintiff  to  be  nonsuited.  At  common  law,  the  subject  has  a 
right  to  be  nonsuited  at  any  stage  of  the  proceedings  he  may  please, 
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and  thereby  to  reserve  to  himself  the  power  of  bringing  a  fresh  action 
for  the  same  subject-matter.  The  legislature  did  not,  by  the  9  &  IC 
Vict.  c.  95,  intend  to  deprive  a  plaintiff,  who  sues  in  a  county  court, 
of  this  right,  or  to  take  away  from  these  courts  the  power  of  nonsuiting, 
which  is  incidental  to  every  Court.  The  plaintiff's  power  of  demanding 
to  be  nonsuited  continued  to  the  last  moment — until  the  jury  had  given 
their  verdict ;  or,  where  the  case  is  tried  by  a  judge  without  the  inter- 
vention of  a  jury,  until  the  judge  had  pronounced  his  judgment.  Then, 
with  respect  to  the  question  of  the  costs  of  this  appeal :  We  have  laid 
it  down  as  a  general  rule  to  allow  the  successful  party  his  costs  of 
appeal ;  and  I  believe  that  the  other  Courts  have  adopted  that  rule.  It 
^nno-i  ^  T^oty  of  course,  an  inflexible  rule,  and  may  *be  relaxed  in  cases 
^  of  vexation.  In  the  present  instance,  we  are  asked  to  depart 
from  it,  on  the  ground  that  the  judge  of  the  county  court  reserved  to 
the  plaintiff'  leave  to  move  to  enter  a  nonsuit,  and  the  plaintiff  might 
therefore  have  got  a  decision  upon  the  question  without  the  expense  of 
coming  here.  But  I  do  not  think  that  the  plaintiff  was  bound  to  try 
the  experiment  of  going  a  second  time  before  the  same  judge,  who  had 
already  pronounced, an  opinion  against  him;  as  the  judge  might  have 
adjourned  the  cause,  and  have  taken  time  to  consider  the  point,  if  he 
felt  any  difficulty  upon  it.  In  this  case,  therefore,  the  ordinary  rule 
must  be  followed.    The  appellant  will  have  the  costs  of  the  appeal. 

Platt,  B.,  concurred. 

Judgment  reversed,  with  costs. 


Gabb  v.  Jackson.    Feb.  9. 

Where  a  penon  deseribei  himMlf  in  a  written  instrament  as  the  agent  of  an  unnamed  principal, 
it  if  competent  for  the  party  with  whom  he  oontraete,  to  show  that»  although  desorihed  aa 
agent,  he  Ib  in  fact  the  principaL 

A  oharter-partj  contained  the  following  clause : — "  This  charter-party  being  concluded  by  C.  T. 
J.  (the  defendant)  on  behalf  of  another  party  resident  abroad,  it  is  agreed  that  all  liability  of 
the  former  ceases  as  soon  as  he  has  shipped  the  eargo ;"  it  was  shown  that  the  defendant  bad 
paid  for  th^  goods  in  his  own  name,  and  lliat,  at  the  port  of  destination,  they  had  been  claimed 
by  and  delivered  to  a  person  who  produced  an  unsigned  bill  of  lading,  which  the  captain  had 
delivered  to  the  defendant 

Held,  that  there  was  no  OTidenee  that  the  defendant  acted  as  principal,  so  as  to  render  him  liable 
for  the  freight 

Assumpsit  for  freight. — ^Plea,  non-assumpsit ;  and  issue  thereon. 

At  the  trial,  before  Platt,  B.,  at  the  last  Newcastle  Summer  Assizes, 
a  charter-party  was  given  in  evidence  on  the  part  of  the  plaintiff,  for 
the  purpose  of  showing  the  amount  of  damages.  This  charter-party 
was  made  between  the  plaintiff  and  the  defendant,  and  was  in  the 
nsual  form,  with  the  exception  of  the  following  proviso,  with  which  it 
concluded : — (« freight  to  be  -paid  on  right  and  true  delivery  of  the 
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cargo  in  cash  for  ship's  use,  and  the  remainder  by  a  '''good  and  r^^qoo 
approved  bill  on  London,  at  three  months'  date.  This  charter-  ^ 
party  being  concluded  by  Mr.  G.  F.  Jackson  (the  defendant)  on  behalf 
of  {mother  party  resident  abroad^  it  is  agreed  that  all  liability  of  the 
former  ceases  as  soon  as  he  has  shipped  the  cargo.  The  vessel  to  be 
addressed  to  the  charterer's  agent  at  Genoa,  paying  the  usual  commis- 
sion of  8Z.  per  cent."  The  goods  were  to  be  delivered  to  the  freighter 
or  his  assigns,  freight  to  be  paid  on  delivery.  It  was  contended  upon 
the  part  of  the  defendant,  that  the  defendant  could  not  be  treated  as 
the  principal,  and  that  evidence  was  inadmissible  to  contradict  the 
terms  of  the  written  instrument.  The  learned  Judge  overruled  the 
objection,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
if  necessary.  It  was  then  shown  that,  upon  the  arrival  of  the  vessel  at 
Genoa,  a  person  produced  a  bill  of  lading,  not  signed  by  the  captain  of 
the  ship,  but  which  had  been  delivered  by  him  to  the  defendant ;  and 
that  the  captain,  after  taking  the  advice  of  the  consul  there,  delivered 
the  goods  to  the  party  demanding  them.  It  was  further  proved,  that 
the  defendant  had  bought  and  paid  for  the  goods  in  his  own  name. 
The  learned  Judge  asked  the  jury  whether  they  were  of  opinion  that 
the  defendant  was  the  real  owner  of  the  goods ;  and  they  having  found 
that  he  was,  a  verdict  was  entered  for  the  plaintiff  for  the  amount 
claimed. 
In  Michaelmas  Term  last 

Watson  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  on 
the  ground  that  there  was  no  evidence  that  the  defendant  acted  as 
principal  in  the  transaction. 

Knowles  and  J.  Brown  showed  cause. — The  defendant  is  personally 
liable  for  the  freight,  although  he  has  described  himself  as  agent  for  a 
principal  resident  abroad.  Unless  the  defendant  shows  that  he  acted 
merely  as  agent,  he  may  be  treated  as  the  principal.  In  the  notes  to 
Thompson  v.  *Davenport,  2  Smith's  L.  C.  222,  it  is  laid  down  as  r^ooA 
a  deduction  to  be  drawn  from  the  cases,  that  if  a  party  <<  state  ^ 
himself  to  be  an  agent,  but  have  really  no  principal,  he  is  in  law  him- 
self the  principal."  In  Schmalz  v.  Avery,  20  L.  J.,  Q.  B.,  228,  the 
several  cases  upon  this  subject  were  elaborately  treated  in  the  judgment 
of  the  Court.  It  was  there  held,  that  the  plaintiff  might  sue  for  the 
breach  of  a  charter-party,  although  he  was  described  in  it  as  agent  of 
the  freighter.  In  Jenkins  v,  Hutchinson,  13  Q.  B.  744,»  the  Court  said, 
that  a  party  who  signs  as  agent  cannot  be  treated  as  principal  imless  it 
be  shown  that  he  was  the  real  principal.  But  there,  as  well  as  in  Bick- 
erton  v.  Burrell,  5  M.  &  S.  383,  Rayner  v,  Grote,  15  M.  &  W.  359,  and 
Humble  v.  Hunter,  12  Q.  B.  310,^  the  supposed  principal  was  named 
in  the  instrument  of  contract.  In  Smyth  v.  Anderson,  7  C.  B.  21,* 
Maijle,  J.,  said,  that  Thompson  v.  Davenport,  <<  in  effect  decides  that, 

>E.  C.L.R.YOL66.  bid.  64.  «Id.63. 
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if  the  principal  is  not  named,  it  is  the  same  as  if  none  exists."  [Pabkx, 
B. — In  Schmalz  v.  Avery,  there  was  evidence  that  the  party  who  signed 
as  agent  of  the  freighter  was,  in  fact,  the  freighter,  and  therefore  the 
principal.  Here  the  difficulty  that  presses  upon  my  mind  is,  that,  on 
the  face  of  the  instrument,  the  defendant  is  represented  not  to  be  the 
owner  of  the  goods ;  and  the  question  is,  whether  the  simple  fact  of 
his  having  purchased  them  in  his  own  name  is  sufficient  evidence  that 
he  was  the  true  owner  7  If  the  defendant  was  so  in  fact,  and  the  goods 
were  received  on  his  account  by  his  agent,  he  would,  I  think,  be  respon- 
sible on  this  charter-party,  and  for  the  freight,  on  the  delivery  at  Genoa.] 
The  evidence  adduced  by  the  plaintiff  is  primfi  facie  sufficient  to  render 
the  defendant  liable.  It  lay  on  the  defendant  to  rebut  that  evidence. 
[Parke,  B. — ^It  was  decided,  in  Downmau  v.  Williams,  7  Q.  B.,  103,' 
j^oQ-^  that,  where  the  defendant  has  represented  '''himself  as  the  agent 
-*  of  a  third  party,  and  has  been  treated  by  the  plaintiff  as  such 
in  the  transaction,  the  burthen  of  proof  rests  upon  the  plaintiff  to  show 
that  he  is  in  fact  the  principal.]  There  was  prim&  facie  evidence  which 
called  upon  the  defendant  for  an  answer;  for  the  bill  of  lading,  although 
not  signed  by  the  defendant,  must  have  been  delivered  by  him  to  the 
person  who  received  the  goods  at  Genoa. 

WataoHj  WtUeSy  and  Mdn%8tyy  in  support  of  the  rule,  were  not  called 
upon. 

Pares,  B.-r-I  am  of  opinion  that  this  rule  ought  to  be  absolute  for 
a  new  trial.  *,The  defendant  would  have  been  responsible  for  the  freight 
of  the  goods  if  it  had  been  shown  that  he  was  the  real  principal  in  the 
matter,  and  the  charter-party  which  professes  to  be  entered  into  by  him 
as  agent,  would  not  preclude  such  evidence  from  being  given.  The  case 
of  Downman  v.  Williams,  to  which  I  have  referred,  is  a  perfectly  good 
decision,  and  shows  that  tlie  plaintiff  must  disprove  the  statement  that 
the  defendant  was  merely  agent,  by  giving  some  evidence  that  he  was 
principal.  But  in  the  present  case  there  was  no  evidence  whatever  that 
the  defendant,  in  making  the  shipment,  was  the  principal.  It  has  been 
urged  that  the  fact  of  his  the  defendant's  having  purchased  the  goods 
in  his  own  name,  is  some  evidence  of  his  being  the  principal.  But  that 
only  shows  that  credit  was  given  to  him  in  that  particular  transaction, 
and  it  is  quite  consistent  with  his  being  the  agent  of  a  foreign  house 
for  the  purpose  of  shipping  the  goods.  Then  the  facts  which  occurred 
after  the  shipment  do  not  carry  the  case  any  further,  for  it  is  quite  as 
consistent  that  the  person  who  received  the  goods,  upon  tendering  the 
bill  of  lading,  was  the  principal,  as  the  defendant.  The  defendant, 
therefore,  appears  prim&  facie  to  have  acted  as  agent,  and  the  plaintiff 
has  not  given  any  evidence  which  is  inconsistent  with  that  state  of  cir- 
cumstances. 

•B.C.  Ii.B.t6L58. 
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*Aldebson,  B.— 'There  iraa  really  no  eTidence  that  the  de-  r^aoo 
fendant  WM  principal.  [^^ 

VuLTTy  B.,  concurred. 

Bole  absolute  accordingly. 

8ee  3  Smith,  L.  C,  4  Am.  ed.,  S13;  1  Amerioan  L.  C,  3  Am.  ed.,  608. 


AsPLiN  V.  BLACEMAN.(a)    Feb.  18. 

Where  the  soperior  Conrts  hare  a  oonoimrent  Jaiiadiction  with  the  county  courts  under  the  128th 
section  of  the  9  A  10  Yiot  o.  95,  or  in  cases  where  no  plaint  could  hare  been  entered  in  anj 
oonnty  court,  or  where  the  cause  is  remoTed  from  the  county  court  by  certiorari,  the  superior 
Court  or  a  Judge  thereof  is  hound  by  the  13  A  14  Vict  c  61,  s.  13,  on  being  satisfied  that  the 
case  falls  within  the  128th  section,  to  make  an  order  that  the  plaintiff,  who  has  recorered  less 
than  201,  in  a  superior  Court,  shall  recorer  his  costs. 

A  SUMMONS  had  been  taken  out  before  Alderson,  B.^  calling  upon 
the  defendant  to  show  cause  why  the  plaintiff  should  not  recover  his 
costs  in  the  above  action. 

The  motion  was  made  on  affidavits,  which  showed  that  the  action  had 
been  brought  in  this  Court  for  work  done  for  the  defendant.  The  de- 
fendant paid  11^  108.  into  Court.  The  plaintiff  replied  damages  ultra. 
At  the  trial,  a  verdict  was  found  for  the  plaintiff,  with  21. 10^.  damages. 
The  defendant  resided  within  the  jurisdiction  of  one  of  the  Metropo- 
litan County  Courts,  but  the  cause  of  action  did  n6t  arise  either  wholly 
or  in  any  material  point  within  the  jurisdiction  of  the  county  court 
within  which  the  defendant  dwelt  or  carried  on  his  business  at  the  time 
of  action  brought.  At  the  conclusion  of  the  trial  the  learned  Judge 
directed  the  plaintiff  to  be  held  to  bail  to  answer  a  charge  of  perjury. 
An  order  was  afterwards  made  to  change  the  plaintiff's  attorney,  which 
was  accordingly  done.  The  plaintiff  was  subsequently  tried  at  the 
Central  Criminal  Court  for  perjury,  and  was  acquitted. 

The  present  summons  was  taken  out  on  the  7th  of  February,  previ- 
ously to  the  decision  of  the  Court  of  Queen's  Bench,  in  Crake  v.  Pow- 
ell, 21  L.  J.,  Q.  B.,  183,  which  was  given  ion  the  10th  of  February. 
The  summons  came  on  before  Alderson,  B.,  at  Chambers,  on  the  10th 
of  February,  when,  upon  a  ♦statement  that  the  Court  of  Queen's  r:^©^^ 
Bench  had  that  morning  decided  a  similar  case,  in  conformity  ^ 
with  the  decision  of  the  Court  of  Common  Pleas  in  Macdougall  v.  Pater- 
8on,(^)  and  in  opposition  to  that  of  Jones  v.  Harrison,  6  Exch.  328,  and 
Palmer  v.  Richards,  6  Exch.  335,  in  this  Court,  the  learned  Judge  ad- 
journed the  case  to  the  13th  of  February,  at  Westminster ;  and  on 

(a)  Ez  relatione  Horn. 

(6)  See  the  judgment  of  the  Court  of  Common  Pleas  in  that  ease,  6  Exch.  387,  n. 
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that  day  the  case  came  on  for  hearing  in  the  Judge's  Room  at  West- 
minster, before  Alderson,  B.,  Parke,  B.,  being  also  present. 

Homy  in  support  of  the  summons,  was  stopped  by  Aldbrson,  B.,  who 
stated  that  he  should  follow  the  decision  of  the  Court  of  Queen's  Bench, 

Prentice,  contrd.. — There  has  been  an  unnecessary  delay  here  on  the 
part  of  the  plaintiff.  He  might  have  applied  to  the  Court  in  Michael- 
mas or  Hilary  Term  last.  The  Court  of  Common  Pleas  have  laid  down 
a  rule,  that  all  applications  like  the  present  must  be  made  promptly. 
Orchard  v,  Moxey(a)  is  in  point. 

*^fifi1  *^om. — The  fact  of  the  plaintiff  having  been  indicted  for 
^  perjury,  together  with  the  delay  and  expense  consequent  upon 
the  change  of  attorneys,  suflSciently  account  for  the  plaintiff's  not  apply- 
ing to  this  Court  at  an  earlier  period.  Besides  the  plaintiff  could  not 
suppose  that  the  Court  of  Exchequer  would  rescind  its  decision  in  Jones 
V.  Harrison,  in  deference  to  the  opinion  of  the  Court  of  Common  Pleas. 
In  the  case  of  Orchard  v,  Moxey  there  was  a  delay  of  eight  months. 
[Alderson,  B. — The  decision  of  the  Queen's  Bench  in  Crake  v.  Powell, 
was  not  given  until  after  Hilary  Term,  and  the  plaintiff  could  hardly 
be  expected  to  come  to  the  Court  of  Exchequer  and  ask  them  to  reverse 
the  decision  of  Jones  v.  Harrison.  I  think  that,  under  all  the  circum- 
stances, the  plaintiff  has  made  the  application  within  a  reasonable  time.] 
In  Orchard  t;.  Moxey,  Patteson,  J.,  considered  a  delay  of  eight  months 
to  be  unreasonable. 

Alderson,  B.,  said,  that  he  saw  no  reason  to  change  his  opinion,  but 
thought  that  he  was  bound  to  make  the  order  for  costs. 

Parke,  B.,  stated,  that  he  fully  concurred  in  this  view. 

Order  made.(i) 

(a)  In  that  case  a  rale  nisi  was  granted  on  the  13th  of  January  for  the  taxation  of  the  plain- 
tiff's costs  in  an  action  of  trespass,  to  recorer  damages  for  an  assault  and  false  imprisonment ; 
and  on  the  trial  of  which  in  May  last,  before  Lord  Campbell,  C.  J.,  a  Terdiot  was  found  for  the 
plaintiff,  with  iOt.  damages.  It  appeared  that  on  the  26th  of  May  the  plaintiff  applied  to  Pattb- 
aoR,  J.,  at  Chambers,  for  the  costs  under  the  13  A  14  Vict  o.  61,  s.  13 ;  but  the  summons  was 
dismissed  on  the  authority  of  Jones  v.  Harrison.  The  defendant  then  paid  the  amount  of  the 
damages  without  prejudice  to  the  plaintiff's  right  to  apply  to  the  Court  for  his  costs :  but  upon 
the  Court  of  Common  Pleas  disapproTing  of  the  decision  of  Jones  t>.  Harrison  in  MacdougaU>r. 
Patterson,  the  present  rule  had  bc^n  obtained,  against  which  Sir  F.  Thegiger  showed  cause,  on 
the  ground  that  the  plaintiff  had  been  guilty  of  laches  in  not  applying  within  a  reasonable  time ; 
PaUerton  appeared  in  support  of  the  rale.  The  Court  said,  that  as  the  plaintiff  had  not  applied 
within  a  reasonable  time,  but  had  lain  by  from  May  to  December,  when  the  decision  of  the  Court 
of  Common  Pleas  was  pronounced,  the  rale  must  be  discharged. 

(6)  A  summons  to  stay  proceedings  upon  the  abore  order  was  afterwards  taken  out  before 
Platt,  B.,  for  the  purpose  of  enabling  the  defendant  to  take  the  opinion  of  the  Court  of  Ex- 
chequer as  to  the  correctness  of  the  decision  of  Aldbrsov,  B  ;  but  that  learned  Judge,  after  dme 
taken  to  consider,  and  after  consulting  other  Judges,  refUsed  to  make  an  order. 

In  a  subsequent  case  Hawkiru  stated  to  the  Court  that  it  would  seem  flrom  this  oase  that 
Jones  V,  Harrison  was  oyerruled ;  and  Parke,  B.,  intimated,  that  this  Court  had  decided  to  fcUcw 
the  decisions  in  the  Courts  of  Queen's  Bench  and  Common  Pleas. 
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*Bellaht  and  Another  v.  Marjobibanks  and  Others.  r±QQQ 

Feb.  6.  L  ^^^ 

The  orosdng  of  a  oheok  pAjable  to  bearer  with  the  name  of  a  banker,  whether  made  bj  the 
drawer  or  the  bearer,  does  not  restrict  the  negotiability  of  the  cheek  to  each  banker,  or  to  a 
banker  only ;  but  ie  a  mere  memorandom  that  the  holder  is  to  present  it  for  payment  through 
some  banker. 

finch  crossing  is  made  as  a  protection  to  the  owner  of  the  check ;  and  the  payment  of  a  crossed 
check  otherwise  than  through  a  banker,  would  be  strong  CTidenee  of  negligence,  if  the  party 
presenting  the  check  proved  not  to  be  the  lawftd  owner  of  it 

In  an  action  against  a  banker  for  money  lent»  to  which  the  defendant  pleaded  payment,  il 
appeared  that  the  plaintiff  had  drawn  on  the  defendant  a  check  and  crossed  it  thus — *'  Bank 
of  England,  for  account  of  the  Acconntant-GeneraL"  A  party  to  whom  this  check  was  giyen 
struck  out  the  crossing  by  running  a  pen  through  it»  learing  it  however  perfectly  legible,  and 
crossed  the  check  a  second  time  with  the  name  of  his  own  bankers,  Q.  A  Co.,%nd  paid  it  into 
their  bank  to  the  credit  of  his  own  account.  The  check,  being  presented  by  them  for  payment, 
was  paid  by  the  defendant,  who  charged  it  to  the  debit  of  the  plaintiff's  account  The  money 
was  placed  by  Q.  A  Go.  to  the  credit  of  their  principal  in  his  account  with  them,  and  he  con- 
▼erted  the  money  to  his  own  use.  It  appeared  that  the  Accountant-General  would  not  receive 
payment  by  cheek  unless  drawn  on  the  Bank  of  England : — Held,  that  the  circumstance  of 
the  check  being  thus  doubly  crossed  afforded  no  additional  evidence  of  negligence  against  the 
defendant 

Assumpsit. — The  first  count  of  the  declaration  stated,  that  the 
defendants,  before  and  at  the  respective  times  of  the  making  of  the 
promises,  &c.,  carried  on  the  business  of  bankers  in  co-partnership, 
under  the  style  and  firm  of  Messrs  Coutts  &  Co.,  to  wit,  at  Westminster, 
in  the  county  of  Middlesex :  And  thereupon,  heretofore,  to  wit,  on,  &c., 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendants, 
would  retain  and  employ  the  defendants  in  the  way  of  their  business, 
and  would  deposit  money  with  them  as  such  bankers,  to  be  drawn  out 
by  drafts  or  checks  to  be  drawn  by  the  plaintiffs  upon  the  defendants 
under  the  style  aforesaid,  the  defendants  promised  the  plaintiffs  that 
they,  the  defendants,  so  long  as  they  should  be  so  employed  by  the 
plaintiffs,  would  perform  their  duty  as  such  their  bankers  as  aforesaid. 
Averments :  That  the  plaintiffs,  relying  on  the  promise  of  the  defend- 
ants, did,  to  wit,  on,  &c.,  and  for  a  long  time  then  next,  to  wit,  until 
and  at  and  after  the  breach  of  duty  hereinafter  mentioned,  retain  and 
employ  the  defendants  as  such  bankers,  and  during  the  time  aforesaid^ 
and  before  the  breach  of  duty  aforesaid,  to  wit,  on,  &c.,  deposited  with 
the  defendants  as  such  bankers,  and  they  the  defendants  received,  and 
at  the  respective  times  of  the  drawing  and  presentation  as  hereinafter 
mentioned  of  the  draft  or  check  in  this  count  after  mentioned 
*had  in  their  hands  as  such  bankers,  moneys  of  the  plaintiffs  r^qoA 
moje  than  sufficient  to  pay  the  draft  or  check  in  this  count  after  '- 
mentioned,  and  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  50002. ;  and  afterwards,  and  whilst  the  defendants  were  so  employed 
by  the  plaintiffs  as  such  bankers,  and  whilst  the  defendants,  as  such 
bankeis  so  employed,  had  in  their  hands  such  sums  of  money,  the  plain- 
tiffs drew,  and  signed  and  subscribed  with  their  names,  a  certain  draft 
or  check  on  the  defendants  as  such  bankers^  under  the  style  aforesaid| 
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commonlj  called  a  check  on  a  banker,  to  wit,  in  the  words  and  fignres 
following : — 

London,  June  23d,  1845. 

Messrs  Goutts  and  Go. — ^Pay  to  Edward  Bryant  Geary,  or  Bearer, 
Two  Thousand  Five  Hundred  and  Ninety-six  Pounds,  Seventeen 
Shillings. 

£2596 :  17 :  0  Thos.  E.  BELLiiMY,  Ghas.  J.  Foster. 

That  afterwards,  and  before  the  delirery  of  the  said  draft  or  check  to 
Edward  Bryant  Geary  therein  mentioned,  the  plaintiffs  crossed  the 
draft  or  check  in  a  certain  manner,  according  to  the  custom  and  usage 
of  bankers  jn  that  behalf;  and  thereby,  according  to  the  said  custom 
and  usage,  directed  the  amount  of  the  draft  or  check  to  be  paid  by  the 
defendants  as  such  bankers  into  and  through  the  hands  of  a  certain  cor- 
poration carrying  on  business  as  bankers  in  London,  to  wit,  under  the 
style  of  «  The  Governor  and  Company  of  the  Bank  of  England,"  and 
thereby  specified  to  what  purpose  the  said  corporation  should  apply  the 
same,  and  then  delivered  the  draft  or  check  so  crossed  to  the  said 
Edward  Bryant  Geary ;  of  all  which  premises  the  defendants,  then  and 
before  the  payment  of  the  said  draft  or  check  as  hereinafter  mentioned, 
had  notice.  And  thereupon  it  then  became  and  was  the  duty  of  th^ 
defendants,  as  such  bankers  so  employed  as  aforesaid,  not  to  pay  the 
amount  of  the  draft  or  check  otherwise  than  into  and  through' the  hands 
qq-i-i  ^^  ^^^  B^^^  ^corporation  so  carrying  on  the  business  of  bankers, 
•^  to  wit,  the  said  Gk)vemor  and  Company  of  the  Bank  of  England : 
Nevertheless,  the  said  defendants,  in  breach  of  their  said  duty  as  such 
bankers,  afterwards,  and  whilst  they  were  so  employed  by  the  plaintiffs 
as  such  bankers  as  aforesaid,  to  wit,  on,  &c.,  wrongfully  and  improperly 
paid  the  amount  of  the  draft  or  check,  to  wit,  the  said  sum  of  money 
therein  mentioned,  otherwise  than  into  and  through  the  hands  of  the 
said  corporation,  to  wit,  by  their  paying  the  amount  of  the  said  draft 
or  check  into  the  hands  of  certain  persons  carrying  on  business  under 
the  style  of  Messrs  Gosling  &  Co.,  then  being  the  agents  of  the  said 
Edward  Bryant  Geary  in  that  behalf;  by  means  of  which  said  premises 
the  said  Edward  Bryant  Geary  was  enabled  fraudulently  to  misapply 
and  convert  to  his  own  purposes,  and  did  then  in  fact  fraudulently  mis- 
apply and  convert  to  his  own  purposes,  the  sum  of  money  in  the  said 
draft  or  check  mentioned ;  and  the  Governor  and  Company  of  the  Bank 
of  England  were  prevented  from  receiving  the  amount  of  the  draft  or 
check,  and  applying  the  same,  to  wit,  on  behalf  and  on  account  of  the 
plaintiffs,  to  the  purpose  referred  to  in  and  by  the  said  crossing  of  the 
draft  or  check,  as  they  otherwise  would  have  done,  and  the  amount  of 
the  said  draft  or  check,  by  means  of  the  premises,  became  and  was  and 
is  wholly  lost  to  the  plaintiffs. 

The  declaration  also  contained  a  count  for  money  lent. 

The  defendants  pleaded  (inter  alia)  to  the  first  count,  that  there  was 
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no  such  custom  or  usage  of  bankers  as  therein  alleged ;  and  to  the 
second  count,  payment. — ^Issues  thereon. 

At  the  trial,  before  Mabthjt,  B.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  1851,  it  appeared  that  the  action  was  brought  to  recover 
the  sum  of  25962.  17^.,  under  the  following  circumstances. — The  plain* 
tiffs  were  trustees  of  a  gentleman  named  Frank,  who  died  a  lunatic,  and 
they  had  opened  an  account  with  the  defendants,  Messrs.  Goutts  &  Co., 
for  the  purposes  of  the  trust.  A  suit  was  pending  in  the  Court  of 
♦Chancery  with  reference  to  the  trust,  in  which  a  Mr.  Triston  r+qoo 
acted  as  the  solicitor  for  the  plaintiffs.  The  other  parties  to  the  ^ 
suit  were  the  next  of  kin  of  Mr.  Frank,  and  a  Mr.  Greary  acted  as  soli- 
citor for  them.  In  June,  1845,  Mr.  Geary  brought  to  Mr.  Triston  a 
check  upon  Messrs.  Coutts,  written  out  by  him  for  25962.  17«.,  to  be 
signed  by  the  plaintiffs.  It  was,  when  delivered  to  Mr.  Triston,  in  the 
common  form.  Mr.  Triston  sent  the  check  to  the  plaintiff  Mr.  Bellamy, 
at  Brighton,  who  returned  it  signed,  with  the  following  addition  in  his 
own  handwriting,  namely,  at  the  end  of  the  body  of  the  check,  the 
words :  « General  Unpaid  Costs  Account,"  and  crossed  as  follows : 
<<Bank  of  England,  for  account  of  Accountant-General."  Mr.  Triston 
then  sent  it  to  the  other  trustee  (the  plaintiff  Mr.  Foster)  to  be  signed 
by  him,  and,  having  received  it  back,  delivered  it  to  Geary.  In  point 
of  fact,  the  department  of  the  Bank  of  England,  in  which  the  busi- 
ness of  the  Accountant-General  is  conducted,  would  not  have  received 
this  check,  it  being  the  rule  not  to  receive  any,  except  one  drawn  on 
the  Bank  of  England  itself,  and  this  rule  is  well  known  among  the 
London  bankers.  Upon  the  day  on  which  Geary  received  the  check, 
he  struck  out  the  crossing  made  by  Mr.  Bellamy,  by  running  a  pen 
through  it,  leaving  it  however  perfectly  legible,  and  crossed  the  check 
a  second  time  with  the  name  of  Messrs.  Gosling  &  Co.,  his  own  bankers, 
and  paid  it  into  their  bank  to  the  credit  of  his  own  account.(a)  Upon 
the  following  day  the  *clerk  of  Messrs.  Gosling  presented  it  for  r^oqq 
payment  at  Messrs.  Coutts  &  Co.,  who  paid  it,  and  charged  it  to  ^ 
the  debit  of  the  plaintiffs'  account.  The  money  was  placed  by  Messrs. 
Gosling  to  the  credit  of  Geary  in  his  account  with  them.  He  never 
paid  the  money  to  the  Accountant-General,  and  the  plaintiffs  were 
obliged  to  make  it  good. 

(a)  The  fdlowing  is  »  Wfj  of  the  oheok  m  prodaoed  at  the  trial  .*— 

London,  June  23, 1846. 


Mettn.  Coutta  Jb  Oo, 

■lis' 

Pay  to  Edward  Bryant  Oeary,  or  ^Sarer^  \Tw^Thou§and  Fiw  Hundred  and  Ninety-eim 
Pounde  Seventeen  ShiUingt  {General  unpai^Joeti  Aoewnt), 
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The  plaintiifs'  counsel  relied,  first,  upon  the  custom  or  usage  stated  in 
the  first  count,  in  respect  of  which  a  number  of  witnesses  were  examined 
on  both  sides ;  secondly,  they  submitted  that,  e?en  if  the  custom  was  not 
proved,  the  defendants  were  guilty  of  negligence  in  paying  the  check  so 
crossed,  and  therefore  they  could  not  avail  themselves  of  the  payment  in 
support  of  the  plea  to  the  second  count.  The  learned  Judge  put  the 
question  in  writing  to  the  jury,  whether  there  was  a  custom  and  usage, 
and  consequent  duty  on  the  defendants,  not  to  pay  the  check  otherwise 
than  into  and  through  the  hands  of  the  Bank  of  England ;  and  also  whether 
the  defendants  were  guilty  of  negligence  in  paying  the  check  to  Messrs. 
Gosling.  The  jury  answered  both  questions  in  the  affirmative,  and  a 
verdict  was  entered  for  the  plaintifis  for  the  amount  claimed. 

Sir  jP.  Thesigery  in  the  following  Michaelmas  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  and  also  that  the  ver- 
dict was  against  the  weight  of  evidence. 

The  Attomey-Generalj  Knowles^  and  Unthank  showed  cause  in  the 
following  Hilary  Term  (January  17). — The  plaintiffs  are  entitled  to 
retain  the  verdict  on  both  counts.     The  usage  alleged  in  the  first  count,, 
and  which  the  plaintiffs  were  bound  to  prove,  has  been  established,  since 
the  jury  have  found  that  it  was  the  duty  of  the  defendants  not  to  pay 
the  check  except  to  the  Bank  of  England.     And  with  regard  to  the 
second  count,  it  was  incumbent  on  the  defendants  to  prove  that  the  pay- 
ment was  diUy  and  properly  made ;  and  the  jury  have  found  that  the 
HiOQATi  defendants  '^paid  the  check  without  exercising  due  care  and  cau- 
-^  tion.     If  this  had  been  the  case  of  a  bill  of  exchange  instead  of 
a  check,  there  could  have  been  no  question ;  for  Sigourney  v.  Lloyd,  8 
B.  &  G.  622  ;*  in  error,  3  Y.  &  J.  220,  expressly  decided  that  an  en- 
dorsement, thus,  ^'  Pay  to  A.  or  his  order  for  my  use,''  is  a  restrictive 
endorsement,  and  the  endorsee  of  A.  is  a  mere  trustee,  and  must  hold 
the  proceeds  for  the  use  of  the  restricting  endorser.    In  like  manner,  it 
is  competent  for  a  person,  who  directs  his  agent  to  pay  money  on  his 
account,  to  order  that  the  payment  shall  be  made  only  in  a  particular 
way.     [Martin,  B. — If  the  defendants  bad  refused  to  pay  this  check, 
what  was  to  prevent  Geary  from  suing  the  plaintiffs  ?]    The  fact  of  the 
defendants  being  bankers  does  not  render  them  the  less  agents  of  the  plain 
tiffs,  or  excuse  their  non-compliance  with  the  directions  as  to  the  mode  oi 
payment.     The  crossing  on  the  check  clearly  indicated  the.  plaintiffs'  in 
tention  that  the  amount  should  not  be  paid  to  Geary,  but  to  the  Bank 
of  England,  for  the  account  of  the  Accountant-General.   Suppose,  instead 
of  crossing  the  check,  the  plaintiffs  had  written  a  letter  to  the  defend* 
ants,  informing  them  that  Geary  had  received  the  check  on  account  of 
the  Accountant-General,  and  requiring  them  to  pay  it  to  the  Bank  ot 
England,  would  they  have  been  justified  in  disregarding  those  instruc 
tions  ?    [Pollock,  0.  B. — They  could  not  comply  with  them,  for  there 
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was  evidence  that  the  Accountant-General  would  not  receive  payment 
by  check,  unless  drawn  on  the  Bank  of  England.  Aldebson,  B. — ^If  it 
is  contrary  to  the  duty  of  bankers  to  pay  a  check  crossed  like  this,  then 
the  plaintiffs  will  succeed  on  the  first  issue ;  but  if  not,  it  must  appear 
that  the  defendants  were  guilty  of  negligence  in  paying  this  particular 
check.  Now,  what  negligence  is  there  in  paying  a  check  having  two 
endorsements,  one  of  which  has  been  struck  out,  when  the  banker  knows 
that  the  party  "*" whose  name  was  on  that  endorsement  would  not  r^coq^ 
receive  payment  by  check,  so  that  there  was  a  reason  for  striking  ^ 
it  out  ?]  The  first  endorsement,  being  in  the  handwriting  of  one  of  the 
plaintiffs,  was  distinct  notice  to  the^  defendants  that  the  payment  was  not 
to  be  made  to  Geary.  No  person  had  any  right  to  alter  that  endorse- 
ment except  the  Bank  of  England.  There  is  a  difference  between  an 
endorsement  by  the  drawer  of  a  check  and  an  endorsement  by  the  bearer. 
A  banker  owes  a  duty  to  his  customer,  but  none  to  the  holder  of  a  check ; 
and  therefore,  when  the  latter  has  endorsed  a  check  and  passed  it  away 
to  another  person,  that  person  may  strike  out  such  endorsement  and 
insert  his  own ;  but  an  endorsement  by  the  drawer  is  an  express  direc« 
tion  by  the  customer  to  the  banker  to  pay  to  the  party  named  therein, 
and  no  other.  [Mabtin,  B. — ^None  of  the  witnesses  at  the  trial  men- 
tioned any  such  distinction.]  If  the  first  crossing  had  any  meaning,  it 
was  that  the  amount  of  the  check  should  be  paid  through  the  Bank  of 
England  to  the  account  of  the  Accountant-General.  Assuming  that  a 
check  so  crossed  would  not  be  within  the  exemption  of  the  Stamp  Act," 
55  Geo.  8,  c.  184,  Sch.  1,  that  is  no  excuse  for  the  banker  paying  it 
otherwise  than  according  to  his  customer's  directions,  but  only  a  reason 
for  refusing  payment  altogether.  If  it  be  said  that  the  payment  was 
justified  by  usage,  then  the  defendants  were  bound  to  prove  a  custom 
for  bankers  to  disregard  the  directions  of  their  customers  in  this  respect ; 
and,  having  failed  to  do  so,  it  is  unnecessary  to  argue  that  such  a  custom 
could  not  be  valid. 

ChanneUj  Serjt.,  and  Sir  J,  Bayley  in  support  of  the  rule. — There 
can  be  no  negligence  on  the  part  of  the  defendants,  if  they  were  justified 
in  point  of  law  in  paying  the  check;  and  even  if  not,  the  evidence 
rebuts  any  supposition  of  negligence.  It  is  submitted,  however,  that 
they  were  so  justified.  The  check  is  an  order  to  pay  "Geary  r-i^tsr^n 
*QT  bearer,"  and  the  defendants  have  paid  Geary.'s  banker,  ^ 
which  is  strictly  according  to  the  usage  in  respect  of  crossed  checks, 
and  equivalent  to  a  payment  to  Geary  himself.  There  was  nothing  to 
exclude  the  presumption  that  the  payee  was  the  bearer  of  the  check. 
Then  is  the  case  altered  by  the  crossings?  The  words  "Bank  of  Eng- 
land, for  account  of  Accountant-General,"  do  not  restrict  the  negotia- 
bility of  the  instrument.  Of  themselves,  those  words  have  no  legal 
effect  whatever ;   their  operation  is  purely  conventional.     The  custom 

attempted  to  be  established  is,  irrespective  of  the  Stamp  Act,  invalid,  for 
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its  effect  is  to  contradict  the  plain  meaning  of  a  written  order.  A 
custom  may  be  applied  to  explain  a  written  instrument,  or  it  may  be 
annexed,  so  as  to  give  the  subject-matter  of  it  an  operation  upon  which 
the  instrument  b  silent;  but  it  cannot  be  used  for  the  purpose  of  con- 
tradicting the  instrument.  Here  it  contradicts  both  the  right  to  pay 
Geary  and  the  right  to  pay  the  bearer,  and  prevents  the  negotiability  of 
the  check.  Sigourney  v.  Lloyd,  8  B.  &  0.  622,*  in  error  8  Y.  &  J.  220, 
which  was  the  case  of  a  bill  of  exchange,  is  no  authority  for  the  plain- 
tiffs' proposition.  A  bill  of  exchange,  payable  to  the  order  of  the  drawer, 
and  endorsed  in  blank,  becomes  a  negotiable  instrument;  and,  notwith- 
standing the  holder  may  endorse  it  jspecially,  he  cannot  restrain  its 
negotiability  as  regards  the  prior  parties,  though,  as  against  himself, 
title  must  be  made  through  his  endorsee.  [PolIiOCE,  C.  B. — ^There  are 
certainly  cases  to  that  effect  ;(a)  but  the  mercantile  world  entertain  a 
different  view,  and  consider  Uiat  where  the  negotiability  of  a  bill  is 
restrained  by  a  special  endorsement,  they  are  bound  to  consider  the 
limitation.  Parke,  B. — ^It  is  competent  for  every  holder  of  a  bill  to 
convert  a  blank  endorsement  into  a  special  endorsement,  in  which  case 
^^Q^-  no  one  can  acquire  a  title  exoept  "^through  that  endorsement :  it 
'^^J  is  so  laid  down  by  Holt,  C.  J.,  in  Clerk  v.  Pigot,  12  Mod.  198, 
and  in  Bayley  on  Bills,  p.  136,  6th  ed.]  Further,  if  this  crossing  baa 
the  effect  contended  for  by  the  other  side,  the  instrument  is  not  within 
tl^  exemption  of  the  Stamp  Act,  55  Geo,  3,  c.  184,  Sch.  pt.  1,  tit. 
^^BilL"  Whether  the  alleged  custom  restricts  the  payment  to  the  banker 
mentioned  by  the  customer,  or  merely  renders  it  necessary  that  some 
banker  should  present  the  check  for  payment,  it  is  equally  a  violation 
of  the  Stamp  Law,  since  the  check  is  no  longer  payable  to  bearer. 
[They  then  argued  that  the  evidence  did  not  support  the  finding  of  the 
jury.] 

Cur.  adv.  vult. 

On  a  subsequent  day  (January  24)  the  Court  intimated  that  they  had 
come  to  the  conclusion  that  a  new  trial  ought  to  be  granted  on  payment 
of  costs,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  but  that  the  importance  of  the  case  required  a  deliberate 
judgment. 

The  judgment  of  the  Court,  consisting  of  Pollock,  C.  B.,  Parke, 
B.,  Alderson,  B.,  and  Martin,  B.,  was  now  delivered  by 

Parke,  B. — ^We  have  already  intimated  that  in  this  case  there  ought 
to  be  a  new  trial,  on  the  ground  that  the  evidence  given  on  the  trial  was 
not  satisfactory  to  support  the  verdict ;  and  if  it  were  an  ordinary  case 
of  setting  aside  a  verdict  upon  such  a  ground,  we  should  probably  have 
confined  ourselves  to  merely  expressing  our  opinion  to  this  effect.  But 
there  is  involved  in  the  present  controversy  a  most  important  question 

>  B.  0.  L.  R.  ToL  15. 
(«)  Sm  Bylee  ob  Bills,  186,  6th  edit 
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with  respect  to  checks  on  bankers^  and  it  seems  to  us  that  it  is  right  to 
state  with  some  partictilarity  the  nature  of  the  question  to  which  the 
attention  of  the  jury  must  be  on  the  new  trial  directed. 

^Payment  by  checks  has  now  almost  entirely  superseded  all  r;jeqqo 
other  modes  of  payment  in  large,  and  is  in  very  general  use  in  ^ 
smaller,  money  transactions ;  and  the  practice  of  crossing  them  with 
the  names  of  bankers  (the  effect  of  which  is  the  question  in  the  present 
case)  is  also  in  very  general  use,  and  occurs  in  very  many  instances 
every  day,  not  only  in  London,  but  in  several  other  parts  of  the  king- 
dom. It  therefore  seems  to  us  to  be  of  great  importance  that  the  effect 
of  this  crossing  should  be  rightly  understood. 

The  facts  of  the  case  were  these : — [His  Lordship  stated  the  facts  as 
above  set  forth,  and  proceeded — "]  Under  these  circumstances  the  plain- 
tifi  brought  the  present  action  against  the  defendants,  alleging  that  the 
latter  were  bound  to  make  good  to  them  the  amount  of  the  check  so 
paid  by  them  to  the  clerk  of  Gosling  &  Oo. 

The  first  count  of  the  declaration  was  a  special  one ;  and  it  averred 
a  duty  consequent  upon  an  alleged  custom  and  usage  of  bankers,  to  the 
effect  that  the  defendants  were  not  to  pay  the  check  otherwise  than  unto 
and  through  the  hands  of  the  Bank  of  England,  and  alleged  as  a  breach 
the  payment  of  the  check  to  Messrs.  (}osling.  There  was  a  plea  deny- 
ing such  a  duty.  There  was  also  a  count  for  money  lent,  to  which  there 
was  a  plea  of  payment.  And  upon  the  issues  arising  upon  these  two 
pleas  the  parties  rested  their  respective  cases. 

At  the  trial,  before  my  Brother  Martin,  the  plaintiffs  alleged  that 
there  was  such  a  custom  or  usage  as  was  referred  to  in  the  first  count, 
which  was  absolutely  obligatory  upon  all  bankers ;  but  assuming  that 
they  failed  in  establishing  such  a  custom,  they  insisted  that  the  defend- 
ants were  guilty  of  negligence  in  paying  this  check  crossed  in  the  man- 
ner in  which  it  was ;  and  that  the  defendants  must  fail  on  their  plea  of 
payment,  which  was  their  only  available  answer  to  the  count  for  money 
Ien&.  A  number  of  the  most  eminent  bankers  and  the  most  experi- 
enced bankers*  clerks  in  London  were  examined  on  both  sides  as  to 
^the  alleged  custom,  and  incidentally  as  to  the  alleged  negligence;  r^coqa 
and  ultimately  the  jury  expressed  their  opinion  that  the  defendy  '- 
ants  were  guilty  of  negligence  in  paying  the  check  to  Messrs.  Gosling, 
and  in  answer  to  a  written  question  stated,  that  there  was  a  custom 
and  usage,  and  consequent  duty  upon  the  defendants,  not  to  pay  the 
check  otherwise  than  into  and  through  the  hands  of  the  Bank  of 
England. 

A  new  trial  was  moved  for,  on  the  grounds  of  misdirection,  and  of 
the  verdict  being  against  the  weight  of  evidence :  and  the  whole  ques- 
tion, both  as  to  the  law  applicable  to  the  case  and  as  to  the  facts,  has 
been  lately  argued  before  us  with  great  ability. 

The  objection  as  to  the  misdirection  was  abandoned  by  the  learned 
couiud  for  the  defendants ;  but  it  was  insisted  that  the  verdict  upon 
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the  first  count,  and  on  the  plea  of  payment  to  the  second  count,  was 
against  the  evidence :  and  we  are  of  that  opinion.  The  plaintififs  first 
contended  that  the  crossing  of  the  check  to  the  Bank  of  England  in 
the  manner  in  which  it  was  crossed,  absolutely  restricted  the  negotia- 
bility of  the  instrument,  and  rendered  it  payable  to  the  Bank  of  Eng- 
land alone,  and  to  the  account  mentioned,  viz.  the  Accountant  General's, 
and  to  no  other  person,  and  that  a  binding  custom  or  usage  to  this  effect 
was  proved.  We  are  of  opinion  that  no  such  custom  or  usage  was 
proved.  Without  going  the  length  of  saying  that  there  was  no  evidence 
to  go  to  the  jury  as  to  the  existence  of  such  a  custom,  we  think  that 
the  weight  of  the  evidence  was  against  it. 

A  custom  such  as  that  alleged  in  the  first  count  would  be  binding  and 
obligatory  upon  all  persons  engaged  in  a  certain  trade,  because  long 
and  universally  acted  upon  by  all  persons  in  such  trade,  who  may 
therefore  reasonably  be  presumed  to  have  made  their  contracts  upon 
the  faith  of  it.  The  custom  alleged  could  only  be  proved  by  a 
*4.om  *^^°&  well-known,  acknowledged,  and  universal  usage  and  prac- 
-*  tice  amongst  bankers  to  act  in  accordance  with  it :  whilst,  so  far 
from  this  being  the  case,  many  witnesses  from  the  diff'erent  London 
banking  houses  called  by  the  plaintiffs,  and  all  those  called  by  the  de- 
fendants, denied  its  existence.  That  there  was  any  special  usage  between 
the  plaintiffs  and  Messrs.  Coutts  was  never  once  suggested.  The  bank- 
ing business  in  London  is  not  in  very  many  hands,  and  all  the  witnesses 
on  both  sides  were  persons  of  unimpeachable  integrity  and  veracity ; 
and  it  seems  to  us  quite  absurd  to  suppose  that  there  could  be  any 
custom  creating  such  a  duty  as  that  alleged  in  the  first  count,  being 
absolutely  binding  by  reason  of  long  and  universal  usage  upon  all  the 
bankers  in  the  metropolis,  without  those  gentlemen  being  well  acquainted 
with  it.  The  verdict  was  therefore  upon  this  point  unsupported  by  the 
evidence. 

We  are  also  of  opinion  that  such  a  custom,  if  proved  to  have  existed 
in  fact,  would  be  incapable  of  being  supported  in  point  of  law.  The 
crossing  a  check  cannot  operate  as  an  endorsement  to  the  banker  whose 
name  is  used,  because  it  was  not  written  with  any  intent  to  transfer  the 
propertj^  in  the  check  to  him,  and  it  wants  the  essential  part  of  an 
endorsement,  the  delivery  of  the  instrument  to  the  endorsee.  And 
we  think  it  cannot  well  be  supposed  that  the  usage  is  to  be  considered 
as  equivalent  to  a  direction  by  the  holder  or  drawer  to  the  drawee  not 
to  pay  to  the  bearer,  but  to  a  particular  person  only ;  for  then  the  check 
would  be  altered  in  a  manner  which  would  take  it  out  of  the  exemption 
of  the  Stamp  Act,  55  Geo.  8,  c.  184,  Sched.,  part  1,  which  applies  to 
checks  payable  to  bearer  only ;  and  the  bankers  to  whom  it  was  addressed 
would  not  be  bound  to  pay  to  the  person  named.  We  are  therefore  of 
opinion  that  a  crossing  the  check  with  the  name  of  a  banker  cannot 
^M-%  have  the  effect  of  restricting  its  negotiability  to  such  ^banker 
-*  alone.    To  hold  it  to  have  this  effect  would  be  to  render  the 
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mstrmnent  no  longer  a  check.  The  case  of  Sigournej  v.  Lloyd,  8  $• 
&  C.  622,*  in  error,  S  Y.  &;  J.  220,  was  cited  on  both  sides,  but  it  really 
has  no  application.  The  point  decided  there  was  one  concerning  a 
restricted  endorsement  of  a  bill  transferable  by  endorsement  only. 
We  think,  therefore,  the  plaintiffs  cannot  succeed  upon  the  first  count. 

The  learned  counsel  for  the  plaintifis,  however,  both  at  the  trial  and 
on  the  argument,  relied  with  greater  confidence  upon  the  count  for  money 
lent ;  and  they  insisted  that  the  payment  to  Messrs.  Gosling's  clerk  of 
the  check  doubly  crossed  in  the  manner  it  was,  was  an  unauthorized  and 
negligent  act,  and  that  the  defendants  had  no  right  to  credit  themselves 
with  this  payment :  and  if  this  contention  were  well  founded,  the  defend- 
ants would  certainly  be  without  defence,  as  the  only  ansii^er  to  this  count 
was  the  plea  of  payment. 

It  was  also  alleged  that  the  addition  to  the  crossing  to  the  Bank  of 
England,  that  it  was  ^^for  account  of  Accountant-General,"  imposed  a 
greater  degree  of  responsibility  upon  the  defendants.  None  of  the  wit- 
nesses however  appeared  to  attach  much  importance  to  this  circumstance 
as  agaiust.the  defendants,  and  many  of  them  considered  that  it  made  in 
their  favour,  inasmuch  as  it  was  well  known  that  the  Bank  of  England 
would  not  receive  for  the  Accountant-General  a  check  so  crossed : — the 
evidence  on  both  sides  was  mainly  directed  to  the  circumstance  of  the 
double  crossing.  On  behalf  of  the  plaintiffs  it  was  said,  that  the  original 
crossing  by  Mr.  Bellamy  to  the  Bank  of  England  ought  to  have  pre* 
Tented  the  defendants  from  paying  the  check  to  Messrs.  Gosling,  or  at 
all  events  ought  to  have  made  the  payment  one  at  their  peril  in  the  event 
of  Geary  misapplying  the  money.  On  behalf  of  the  defendants  it  was 
said,  that  the  payment  was  strictly  *according  to  the  custom  and  r-^^r.^ 
usage  of  bankers  in  respect  of  crossed  checks,  and  that  the  pay-  '- 
ment  was  a  payment  to  Geary,  the  payee  of  the  check. 

As  the  effect  of  the  crossing  a  check  is  not,  in  our  opinion,  to  restrain 
the  negotiability  of  the  check,  it  will  be  fit  to  consider  what  its  effect 
probably  is,  that  the  attention  of  the  jury  maybe  directed  to  this  question 
on  the  new  trial.  It  was  agreed  on  all  hands,  that  the  practice  of  cross- 
ing checks  originated  at  the  clearing-house ;  the  clerks  of  the  different 
bankers  who  did  business  there  having  been  accustomed  to  write  across 
the  checks  the  names  of  their  employers,  so  as  to  enable  the  clearing- 
house clerks  to  make  up  the  accounts.  It  is  quite  clear  that  this  had 
nothing  whatever  to  do  with  the  restriction  of  negotiability;  for,  at  the 
time  when  this  was  done,  the  checks  were  in  the  course  of  payment  or 
presentation  for  payment,  and  all  their  negotiability  was  at  an  end» 
The  establishment  of  the  clearing-house  is  comparatively  modern,(a) 
and  was  within  the  memory  of  several  of  the  witnesses.  It  afterwards 
became  a  common  practice  to  cross  checks,  which  were  not  intended  to 

•  E.  0.  L.  B.  ToL  15. 
(a)  On  the  sabjeot  of  the  olearing-hooM,  lee  Boddington  y.  Sehleneker,  4  B.  A  Ad.  752  (E.  0. 
L.  E.  YoL  U). 
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go  through  the  clearing-house  at  all,  irith  the  name  of  a  banker,  or  with 
the  words  ^^  &  Go.  ;*'  and  a  custom  or  usage  has  certainly  sprung  up  in 
regard  to  this  also.  All  the  witnesses  agreed  as  to  the  fact  of  the 
existence  of  such  a  custom,  and  we  think  that  the  great  preponderance 
of  the  evidence  on  both  sides  tended  to  show  the  custom  to  be  that  which 
is  reported  to  have  been  stated  by  some  of  the  jury  in  the  case  of  Stewart 
V.  Lee,  1  Moo.  &  M.  161,^  viz.  ^^  that  where  a  check  is  crossed,  bankers 
generally  refuse  to  pay  it  to  any  one  except  a  banker ;  and  if  they  do 
pay  it  to  a  person  not  a  banker,  they  consider  that  they  do  it  at  their 
*4031  P^^^'  ^^  ^^^  event  of  the  party  to  whom  the  payment  is  made  not 

•^  *being  entitled  to  receive  it.  That  the  object  is  to  secure  the 
payment  not  to  any  particular  banker,  but  to  a  hanker y  in  order  that  it 
may  be  easily  traced  for  whose  use  the  money  was  received ;  and  that  it 
was  not  intended  thereby  to  at  all  restrict  the  circulation  or  negotiability 
of  the  check,  but  merely  to  compel  the  holder  to  present  it  through  a 
quarter  of  known  respectability  and  credit."  We  are  strongly  inclined 
to  think  that,  on  a  full  inquiry,  the  usage  will  turn  out  to  be  no  more 
than  this ;  and,  considering  the  custom  in  this  point  of  view,  the  crossing 
is  a  mere  memorandum  on  the  face  of  the  check,  aud  forms  no  part  of 
the  instrument  itself,  and  in  no  way  alters  its  effect.  There  can  be  no 
doubt  that  such  an  usage  is  highly  beneficial  to  the  public.  These  inr 
struments  are  in  their  essential  character  payable  to  bearer,  they  are  in 
many  respects  treated  as  bank  notes,  for  which  of  late  years  they  have 
been  largely  substituted ;  but  like  all  other  things  they  are  liable  to  be 
mislaid,  or  lost,  or  stolen,  and  may  get  into  the  hands  of  persons  who  are 
not  entitled  to  receive  payment  of  them.  It  is  manifestly,  therefore,  a 
great  protection  and  safeguard  to  the  real  owner,  that  there  should 
exist  the  means  of  tracing  and  ascertaining  for  whose  use  the  money 
paid  on  a  check  is  received,  and  to  whom  the  money  actually  goes ; 
and  the  payment  through  a  banker  secures  this  object.  Bankers  are  in 
general  persons  of  great  respectability,  and,  we  believe  it  may  be  truly 
said  universally,  are  incapable  of  lending  themselves  to  any  concealment 
or  suppression  of  the  truth,  in  order  to  promote  or  assist  fraud.  We 
think,  therefore,  that  it  is  a  matter  of  great  public  advantage  and  bene- 
fit, that  the  custom  or  usage,  which  we  have  already  mentioned  as  being 
said  to  exist  in  point  of  fact,  should  be  maintained ;  and  we  think  it  well 
may,  without  at  all  improperly  trenching  upon  or  restricting  the  negotia- 
bility of  checks.  We  think  the  crossing  of  a  check  is  a  protection  and 
safeguard  to  the  owner  of  the  cheeky  and  that,  in  the  event  of  a  banker 
*j.nn  *P*y^°8  *  crossed  check  otherwise  than  through  a  banker,  the 

-I  circumstance  of  his  so  paying  would  be  strong  evidence  of  negli- 
gence in  an  action  against  him.  For  instance,  let  us  suppose  the  cus- 
tomer of  a  banker  to  draw  and  to  cross  a  check,  intending  to  pay  it  to  a 
person  to  whom  he  was  indebted,  and  that  afterwards  and  before  hand- 
ing it  over  to  his  creditor  he  either  lost  it,  or  it  was  stolen  from  him. 

•  S.G.  L  R.  Yol.  22. 
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If  this  check  was  presented  otherwise  than  through  a  banker^  then, 
according  to  the  custom  or  usage  above  mentioned,  it  would  not  be  paid, 
but  if  presented  by  a  banker  it  would.  The  mere  ciixumstance  of  the 
necessity  of  placing  the  check  in  the  hands  of  a  banker  would,  of  itself, 
oppose  some  impediment  to  a  fraudulent  holder  in  dealing  with  the 
check,  and  making  it  available ;  and  the  fact  that  it  could  at  once  be 
traced  and  ascertained  for  whose  use  the  proceeds  were  received,  would 
give  considerable  aid  in  enabling  the  drawer  to  recover  back  the  money, 
in  the  event  of  his  being  entitled  so  to  do.  On  the  other  hand,  if  the 
banker  disregarded  the  custom  and  paid  the  check  to  a  private  individual, 
that  circumstance  would  be  strong  evidence  against  him  in  the  event  of 
his  seeking  to  charge  his  custom^  with  the  payment,  if  the  person  actu- 
ally presenting  it  was  not  the  lawful  holder  and  bearer  of  the  check. 
The  lawful  owner  of  a  check  is  of  necessity  entitled  to  receive  payment 
of  it.  He  could  not  sue  the  drawee,  unless  he  had  accepted  the  checks- 
a  practice  not  usual,  but  legal — ^but  he  could  sue  the  drawer  on  non-pay- 
ment of  it,  if  he  was  the  holder  for  value.  No  prudent  banker,  however, 
would  pay  a  crossed  check  otherwise  than  to  a  banker,  except  he  was 
fully  satisfied  as  to  the  title  of  the  party  presenting  it  to  receive  pay« 
ment.  If  he  did  so,  he  would  run  the  risk  of  the  bearer  of  the  check 
having  no  title  to  it. 

We  think  there  is  no  legal  objection  to  the  custom,  if  thus  limited  and 
understood,  upon  the  ground  of  its  being  repugnant  to  the  essential 
quality  of  a  check,  namely,  its  '^negotiability  by  delivery.  There  r-if^Afiti 
is  no  obligation  upon  any  one  to  receive  payment  by  a  check,  L 
whether  it  be  crossed  or  nov  crossed ;  but  if  a  man  receive  a  crossed 
check,  he  seems  to  us  not  indeed  to  incur  the  obligation  of  presenting  it 
for  payment  through  a  banker  as  a  condition  precedent,  but  he  ought 
not  to  complain  if  the  drawee  does  not  pay  without  previous  inquiry. 
There  is  really  no  restriction  upon  its  negotiability,  but  it  is,  in  our 
opinion,  a  reasonable  and  lawful  practice  and  usage,  in  order  to  secure, 
as  far  as  possible,  payment  of  checks  to  honest  and  bonfi  fide  holders. 

It  was  contended  by  the  learned  counsel  for  the  plaintiffs,  on  the 
argument  before  us,  that  on  the  plea  of  payment  the  onus  was  on  the 
defendants  to  show  that  the  payment  was  duly  and  properly  made ;  and 
in  that  we  agree.  But  we  think  it  highly  probable  that  the  custom  or 
usage  before  mentioned  was  that  which  was  established  by  the  prepon- 
derance of  the  evidence  at  the  trial,  and  in  such  a  case  the  circumstance 
of  the  check  in  question  Jbeing  doubly  crossed  appears  to  be  immaterial. 
The  custom  would  authorize  the  payment  to  any  banker,  and  the  pay- 
ment to  Messrs.  Gosling  would  not  be  the  less  regular  because  the 
check  was  a  second  time  crossed  in  their  names.  We  are  therefore  of 
opinion  that  the  verdict  as  to  the  question  of  negligence  was  also  against 
the  weight  of  evidence,  and  that  the  defendants  are  entitled  to  a  new 
trial. 

Another  point  was  urged  by  Mr.  Unthanh  for  the  plaintifis,  that  the 
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crossing  in  this  case  was  not  by  the  holder,  but  by  the  drawer  himself, 
who  had  power  to  give  any  directions  he  pleased  to  the  bankers,  and 
chat  it  was  equivalent  to  the  addition  to  the  check,  which  was  originally 
|>ayable  to  bearer,  of  an  express  direction  that  it  should  not  be  paid  to 
the  bearer,  but  to  the  Bank  of  England  only.  He  admitted  that  in  such 
a  supposed  case  the  defendants  were  not  bound  to  pay  to  the  Bank  of 
England,  because  the  alteration  would  bring  the  clieck  within  the 

♦ilOfil  *^P^^*''*^^^  ^f  ^^^  stamp  laws ;  but  he  contended,  that  if  the 
^  defendants  chose  to  pay  it  they  could  not  do  so  to  any  one  else, 
and  if  they  did  they  would  disobey  the  order  of  their  customer,  and 
could  not  charge  the  amount  to  his  debit  in  account.  And  this  reason- 
ing would  be  correct,  if  the  crossing,  when  made  by  the  drawer,  by  the 
custom  amounted  to  a  direction  to  pay  the  named  banker  only,  and  for 
the  named  account.  If  such  were  its  conventional  meaning,  it  would 
be  necessary  for  the  bankers,  not  merely  to  look  at  the  signature  of  the 
check,  but  also  to  the  handwriting  of  the  crossing.  But  the  crossing 
itself  does  not  import  that  payment  is  to  be  made  to  the  Bank  of  Eng- 
land only.  It  is  a  matter  of  evidence  what  its  meaning  is  by  the  usage. 
On  the  trial,  the  evidence  has  not  made  any  distinction  between  the 
meaning  of  the  words  when  written  by  the  customer  of  the  banker  and 
by  a  third  person,  and  we  have  before  intimated  our  opinion  that,  accord- 
ing to  the  weight  of  evidence,  they  have  not  the  restrictive  meaning 
attributed  to  them  by  the  plaintiffs'  counsel.  It  seems  to  us  to  be  pro- 
bable, that  the  more  correct  view  of  the  practice  of  crossing  checks  is 
for  the  protection  of  the  owner  of  the  check :  and  we  feel  strongly  that) 
to  carry  it  farther,  and  make  the  banker  answerable  to  his  customer  for 
the  appropriation  by  the  payee  of  the  proceeds  of  a  crossed  check 
received  through  a  banker,  would  render  the  conduct  of  banking  busi- 
ness very  difficult,  if  not  impracticable,  and  would  cast  a  serious  and 
probably  mischievous  impediment  in  the  way  of  carrying  on  the  money 
transactions  of  this  country. 

Bule  absolute  for  a  new  trial,  on  payment  of  costs. 

Ab  to  the  inflnenoa  of  eoitom  or  usage  on  the    Amer.  ed.,  588 ;  Smith  on  Contraets,  3d  Amer. 
operation  of  oontraots,  lee  1  Smith's  L.  €.,  4th    ed.,  95;  Spartali  v.  Beneoke,  10  0.  B.,  212, 226. 
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*Eniqht  v.  Eoerton  and  Others.    Feb.  11.  [*407 

In  6486  for  seUing  goods  distrained  fpr  rent  without  appnusement,  the  measnre  of  damages  is  the 

real  Talae  of  the  goods  sold,  minua  the  rent  dne. 
If  a  Judge  at  Nisi  Prios  does  not  inform  the  jury  what  is  the  proper  measure  of  damages  on  an 

issue  on  which  it  is  admitted  that  the  plaintiiF  is  entitled  to  a  verdict  and  to  damages,  the 

Court  will  direct  a  new  trial,  although  the  point  was  not  taken  by  the  plaintiff's  counsel  at  the 

triaL 

Case. — The  declaration  contained  six  counts :  first,  for  distraining 
the  plaintiff's  goods  for  an  alleged  arrear  of  rent  due  to  the  defendants 
(who  were  the  plaintiff's  landlords  of  a  farm  in  the  county  of  Chester), 
a  less  amount  of  rent  being  in  fact  due ;  secondly,  for  an  excessive 
distress;  thirdly,  for  selling  the  goods  distrained  without  having  duly 
appraised  the  same;  fourthly,  for  distraining  beasts  of  the  plough,  there 
being,  without  them,  a  sufficient  distress  to  satisfy  the  rent  and  ex- 
penses ;  fifthly,  for  not  paying  over  to  the  plaintiff  the  overplus,  after 
satisfaction  of  the  rent  and  the  lawful  expenses  of  the  distress  and 
sale ;  and,  lastly,  for  selling  for  less  than  the  best  prices  that  might 
have  been  obtained. 

The  defendants  pleaded  to  the  first,  fifth,  and  last  counts,  not  guilty ; 
to  the  second  and  fourth,  a  plea  of  payment  into  Court  of  £1 ;  and  to 
the  third,  a  plea  of  payment  into  Court  of  lOir.  To  the  latter  pleas 
there  were  replications  of  damages  ultra ;  on  which  issue  was  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Summer  Assizes  for 
Cheshire,  it  appeared  that  the  rent  in  arrear  was  144Z. ;  that  all  the 
household  goods  and  farming  stock  of  the  plaintiff,  including  his  beasts 
of  the  plough,  were  distrained,  the  value  of  the  former  being  sufficient 
to  satisfy  the  rent  and  expenses,  without  the  beasts  of  the  plough ;  that 
the  goods  were  appraised  before  the  constable  of  the  toumshipj  and,  as 
was  alleged  on  the  part  of  the  plaintiff,  but  not  proved,  that  one  of  the 
sworn  appraisers  was  one  of  the  bailiffs  who  made  the  distress ;  and  that 
the  rent  and  expenses,  amounting  in  all  to  161Z.,  were  satisfied  without 
selling  the  beasts  of  the  plough,  of  which  the  plaintiff  had  retained  the 
undisturbed  possession  and  use.  It  appearing  that  amongst  the  ex  • 
penses  of  the  distress  there  was  a  charge  *of  21.  2«.  which  could  r^A(\o 
not  lawfully  be  made,  the  plaintiff  had  a  verdict  for  that  amount  ^ 
on  the  issue  on  the  fifth  count.  As  to  the  other  counts  (the  first  having 
been  abandoned),  the  learned  Judge  left  it  to  the  jury  to  say,  first,  whe- 
ther the  sale  had  been  improperly  conducted,  so  that  the  best  prices 
had  not  been  obtained  for  the  goods ;  and,  secondly,  whether  the  sums 
paid  into  Court  were  a  sufficient  compensation  for  any  loss  or  incon- 
venience which  was  proved  to  have  been  sustained  by  the  plaintiff,  by 
the  admitted  irregularities  in  respect  of  which  they  were  so  paid  in ; 
and  the  jury  found  on  all  these  issues  for  the  defendants* 

In  the  following  Michaelmas  Term, 

Herbert  JoneSy  Serjt.,  moved  for  a  rule  nisi  for  a  new  trial,  on  affida- 
VOL.  vn.— 86  2  A  2 
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vitB,  and  also  on  the  ground  of  misdirection  as  to  the  issue  on  the  third 
count ;  and  Parkb,  B.,  referring  to  the  case  of  Biggins  v.  Goode,  2  C. 
k  J.  364,  observed,  that  the  proper  measure  of  damages  on  that  count 
was  the  value  of  the  goods,  mintis  the  rent ;  that  the  distress  being 
lawful,  but  the  sale  without  a  due  appraisement  not  so,  the  plidntiff 
retained,  notwithstanding  the  sale,  the  same  interest  in  the  goods  which 
he  had  while  they  were  in  the  landlords'  hands,  before  the  sale,  t.  e.y  to 
the  amount  of  the  real  value  of  the  goods,  subject  to  the  landlords' 
right  for  the  rent  due. 

Welsbyy  who  now  appeared  to  show  cause  against  the  rule,  submitted, 
on  the  part  of  the  defendants,  that,  as  this  point  had  not  been  taken 
by  the  plaintiff's  counsel  at  the  trial,  but  only  for  the  first  time  sug- 
gested from  the  bench  when  the  rule  was  moved  for,  and  as,  in  point  of 
fact,  the  appraisement  appeared  to  be  perfectly  regular,  there  ought  not 
*40Q1  ^^  ^  ^  ^^^  ^^^ '  although  he  admitted  that  the  ^proper  mea- 
-'  sure  of  damages  was  as  laid  down  in  Biggins  v.  Goode,  and  othw 
oases.(a)    But 

The  Gourt(()  said,  that  the  plea  of  payment  into  court  was  a  con- 
clusive admission  that  there  was  a  sale  without  the  goods  having  been 
duly  appraised ;  and  that  it  was  the  duty  of  the  Judge  to  inform  the 
jury  what  was  the  true  measure  of  damages  on  that  issue,  whether  the 
point  was  taken  or  not ;  so  that  the  rule  must  be  absolute  for  a  new 
trial,  unless  the  defendants'  counsel  agreed  to  increase  the  damages  tc 
the  proper  amount. 

Rule  absolute. 

Herbert  Jones^  Serjt.,  and  MUls  appeared  in  support  of  the  rule. 

(a)  See  Enotts  v.  Cnrtifl,  5  Car.  Jk  P.  822 ;  2  Tyr.  449,  n. ;  WUtworth  «.  M aden,  2  Car.  A  K.  517 
(6)  Parks,  B.,  Aldbbson,  B.,  and  MiAmr,  B. 

The  actual  and  ultimate  injnry,  is  the  true  was  decided  by  the  Supreme  Court  of  Pennsyl- 

measure  of  compensatory  damages,  and  a  de-  Tania,  in  M'Miehael  v.  Mason,  1  Harris,  214 

dnetion  must  be  made  for  irhaterer  tends  te  A  different  rule  prevails  in  Connecticut^  and 

diminish  it»  even  when  this  consists  in  the  return  as  it  would  seem  in  England :  Proudlove  v. 

of  goods  taken  by  a  trespasser,  to  the  owner,  or  Twemly,  Harvey  v.  Pocoolc,  Curtis  v.  Ward, 

their  appropriation  by  authority  of  law  to  the  And  it  is  at  all  events  certain,  that  an  offer  or 

discharge  of  a  debt  due  by  him :  Proudlove  v,  attempt  to  return  the  goods,  will  be  wholly  in- 

Twemly,  1  Or.  A  M.  26;  Harvey  v.  Pooook,  11  operative,  unless  they  are  actually  returned; 

M.  A  W.  879 ;  Moon  v.  Raphael,  2  Bing.  N.  C.  Hart  v.  Skinner,  16  Vermont^  13S ;  Green  «. 

310 ;  Curtis  «.  Ward,  20  Conn.  204 ;  The  Green-  Speny,  lb.  890 ;  and  that  when  the  plaintiff  in 

field  Bank  v.  Leavitt»  17  Pick.  1 ;  Pierce  v.  an  action  of  trover  or  trespass  de  bonia  atporta^ 

Benjamin,  14  lb.  856 ;  Higgins  «.  Whitney,  24  tit,  will  not  consent  to  receive  the  property  in 

Wend.  379 ;  Hunt  e.  HaskUl,  11  Shipley,  839 ;  mitigation  of  damages,  the  defendant  should 

Yale  1^.  Saunders,  16  Vermont,  243.    It  has,  apply  for  a  rule  to  stay  prooeedings  on  ita  re- 

notwithstanding,  been  held  in  New  York,  that  turn,  and  tiie  payment  of  costs,  which  wiU 

the  return  of  the  goods  without  the  assent  of  generally  be  granted,  where  the  goods  are  un- 

the  owner,  Hanmer  v.  Wilsey,  17  Wend.  91,  or  injured,  and  no  special  damage  has  been  soi^ 

their  appropriation  to  his  debt,  through  the  tained,  unless  the  original  taking  waa  wilful 

means  of  an  execution  issued  at  the  suit  of  the  and  malicious :  Fisher  v.  Prime,  3  Burrow> 

trespasser,  Otis  v,  Jones,  21  Wend.  394,  cannot  1803 ;  Moon  v.  Raphael;  Hart  v.  SUnaer;  Traoj 

be  given  in  evidence  in  mitigation  of  damages,  v.  Good,  2  Wharton's  Digest^  673. 
in  a  suit  against  the  latter;  and  a  similar  point 
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FiNLAY  V.  The  Bristol  ahd  Exxtxb  Bailwat  Compant. 

An  ineorp orated  Rulway  (Tompany  agreed  by  parol  to  take  eertain  premUes  for  a  year.  They 
oocapied;  and  at  the  end  of  the  year  oontinued  to  occupy  for  another  year,  at  the  expiration  of 
which  period  they  remoTod  their  goods,  without  any  proFiong  notice  to  quit,  bat  paid  rent  np 
to  the  end  of  the  following  quarter : — Held,  that  they  were  not  liable  in  an  action  for  use  and 
oecupation  for  the  remaining  three-quarters  of  a  year,  since  they  did  not  ocoiy>y  daring  that 
period ;  and  that  no  tenancy  could  be  inferred  fjrom  the  payment  of  rent^  inasmuch  as  they 
could  not  contract  except  onder  seal. 

Assumpsit  for  use  and  occupation*  Plea,  non  assumpsit ;  and  issue 
thereon. 

At  the  trial,  before  Platt,  B.,  at  the  Middlesex  Sittings  in  last 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  to  recover 
three-quarters  of  a  year's  rent  for  certain  rooms  and  offices  of  the  plain- 
tiff in  Duke-street,  Westminster,  from  the  16th  of  March  to  the  16th 
of  December,  1849,  under  the  following  circumstances : — In  the  year 
1846,  the  solicitors  of  the  defendants,  an  pxcorporated  Company,  were 
in  the  occupation  of  certain  rooms  on  the  ground-floor  of  the  plaintiff's 
house ;  but  finding  that  the  '''rooms  were  insufficient  for  the  pur-  r^Ai(\ 
poses  of  carrying  on  the  business  of  the  Company,  they  entered  ^ 
into  negotiations  with  the  plaintiff  on  the  subject  of  taking  the  rooms 
on  the  second  floor  also ;  and  accordingly,  on  the  5th  of  December, 
1846,  one  of  the  firm  wrote  the  following  letter  to  the  plaintiff  on  the 
subject : — <^  I  am  authorized  by  the  directors  of  the  Bristol  and  Exeter 
Railway  Company  to  take  the  floor  above  that  we  rent  of  you  at  the 
price  and  for  the  time  named  by  you :  namely,  1002. ;  time,  one  year 
from  the  16th  instant ;  and  you  will  therefore  please  to  consider  the 
rooms  ours  accordingly."  The  plaintiff  having  acceded  to  this  propo- 
sal, the  directors  of  the  Company  furnished  the  rooms,  and  occupied 
them  from  that  time  to  the  16th  of  December,  1848,  when  they  removed 
all  their  furniture  and  effects,  and  left  the  keys  in  the  doors.  They  paid 
the  rent  up  to  the  16th  of  March,  1849. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the  defendants 
were  tenants  from  year  to  year ;  and  that,  as  they  had  not  given  any 
notice  to  quit,  they  were  liable  for  the  rent  sought  to  be  recovered  in 
this  action.  On  the  part  of  the  defendants  it  was  contended,  that,  as 
they  had  not  occupied  the  premises  during  the  time  in  question,  they 
were  not  liable  in  assumpsit :  Diggle  t^.  London  and  Blackwall  Railway 
Company,  5  Exch.  442.  The  14&th  section  of  the  Company's  Act,  6 
Will.  4,  c.  xxxvi.  enacts  (inter  alia),  that  the  directors  for  the  time 
being  of  the  Company  shall  superintend  all  the  affairs  thereof,  and  have 
power  to  use  the  common  seal  of  the  Company.  The  147th  section 
enacts,  <<  that  all  contracts  and  agreements  in  writing  relating  to  the 
affairs  of  the  Company,  which  shall  be  signed  by  any  three  of  the 
directors  of  the  Company,  shall  be  binding  on  the  Company  and  all  other 
parties  thereto,"  &c.    A  verdict  was  entered  for  the  plaintiff  for  the 
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amonnt  claimed,  with  leave  to  the  defendants  to  move  to  set  that  ver- 
dict aside,  and  to  enter  a  nonsuit. 

*4111       *^^  Michaelmas  Term  last,  Kinglakej  Serjt.,  obtained  a  rule 
■"  nisi  accordingly. 
In  the  present  Sittings(a) 

Warren  add  Milward  showed  cause. — ^As  a  general  rule,  a  corpora- 
tion cannot  bind  itself,  except  either  by  deed  or  by  such  a  contract  as  is- 
made  in  compliance  with  the  requisites  of  some  statute,  by  which  con- 
tracts entered  into  with  the  corporation  are  binding  upon  it.  To  this 
rule,  however,  there  are  exceptions.  First,  a  corporation  may  be  bound 
by  a  contract,  the  subject-matter  of  which  is  of  frequent  occurrence,  and 
is  of  an  insignificant  character.  The  occupation  of  rooms  by  a  Company 
is  of  that  description.  [Alderson,  B. — To  bring  the  case  within  that 
exception,  it  must  be  shown  that  the  dispensing  with  the  seal  of  the  cor- 
poration is  a  matter  of  convenience,  amounting  almost  to  necessity. 
That  principle  was  expounded  in  Church  v.  Imperial  Gas  Light  Company, 
6  A.  &  E.  846,^  and  was  acted  upon  in  Mayor  of  Ludlow  t;.  Charlton,  6 
M.  &  W.  815,  Lamprell  v.  Guardians  of  the  Billericay  Union,  3  Exch. 
283,  and  Diggle  v.  The  London  and  Blackwall  Railway  Company,  5  Exch. 
442.  It  cannot  be  contended  that  the  occupation  of  premises  for  a  year 
is  either  a  matter  of  daily  occurrence,  or  of  so  trivial  a  character  as  to 
require  the  dispensation  with  the  corporate  seal.]  The  case  of  The  Dean 
and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  shows  that  there  is  a 
distinction  between  actions  for  use  and  occupation  and  in  respect  of  other 
contracts.  Lord  Ellbnborough  there  says,  '^A  corporation  cannot 
demise  except  by  deed ;  but  the  action  for  use  and  occupation  does  not 
necessarily  suppose  any  demise :  it  is  enough  that  the  defendants  used 
and  occupied  the  premises  by  the  permission  of  the  plaintiff;  and  a  cor- 
poration, as  well  as  an  individual,  may  without  deed  permit  a  person 
*4121  ^^  ^^^  ^^^  occupy  premises  of  which  they  are  seised."  That 
ruling  was  upheld  by  the  Court  in  Banc.  The  principle  is  thus 
explained  by  Best,  C.  J.,  in  The  Mayor  of  Stafford  v.  Till,  4  Bing.  75  :^ 
— "  Where  a  party  has  occupied  land,  the  contract  between  him  and  the 
landlord  must  be  considered  as  executed ;  so  that  there  is  no  necessity 
for  alleging  in  the  declaration  any  express  promise  to  pay — from  the  fact 
of  the  occupation  a  promise  to  pay  will  be  implied ;  although  in  an  exe- 
cutory contract  the  plaintiff  must  rest  his  case  upon  an  express  promise ; 
and  where  that  is  so,  if  one  of  the  parties  is  not  in  a  condition  to  enter 
into  a  promise,  he  cannot  take  advantage  of  a  promise  by  the  other, 
because  there  would  be  no  mutuality  in  the  contract."  The  Barber  Sur- 
geons of  London  v.  Pelson,  2  Lev.  252,  decided  that  a  corporation 
aggregate  may  maintain  assumpsit  for  money  forfeited  under  a  by-law. 
Again,  in  the  Mayor  and  Burgesses  of  Carmarthen  v.  Lewis,  6  Car.  &  P. 
608,°  Parke,  B.,  ruled  that  a  corporation  aggregate  might  maintain  an 

«  E.  C.  L.  R.  Tol  38.  b  Id.  13, 1&.  •  Id.  36. 

(a)  Feb.  11  A  13. 
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action  for  tolls  without  an  agreement  under  seal.    [Parke,  B. — It  is 
difficult  to  see  how  these  defendants  can  be  made  responsible,  for  they 
liave  not  occupied  during  the  time  for  which  the  rent  is  sought  to  be 
recovered.     They  could  not  become  tenants  from  year  to  year  except  by 
contract ;  and  they  are  incapable  of  contracting  unless  under  seal,  or  in 
the  mode  prescribed  by  the  statute*     The  authorities  referred  to  are  cases 
in  which  corporations  permitted  others  to  enjoy  their  property ;  and  a 
corporation  may  well  give  permission  for  that  purpose,  though  incapable 
of  contracting.]     The  same  principle  applies,  whether  the  action  is  by 
or  against  the  corporation.   The  language  of  Eybb,  C.  J.,  in  North  v.  Tat* 
lock,  2  H.  Blac.  320,  shows  that  the  remedy  given  by  the  11  Geo.  2,  c.  19, 
8. 14,  does  not  depend  upon  contract.    He  there  says,  ^^  What  is  given  by 
this  statute  ?   A  reasonable  satisfaction  for  the  use  and  occupation  is  the 
^thing  intended  to  be  given;  the  form  of  action  marked  out  r^r^^o 
(being  enlarged  by  a  necessary  construction  so  as  to  be  allowed  ^ 
to  be  maintained  without  an  express  promise),  is  the  proper  form  in  which 
such  reasonable  satisfaction  is  to  be  recovered ;  but  the  reasonable  satis* 
faction,  which  in  its  own  nature  must  apply  to  something  specific  by 
which  it  can  be  estimated,  being  here  given  for  use  and  occupation  and 
for  nothing  else,  it  is  a  remedy  which,  in  its  nature,  is  not  co-extensive 
with  a  contract  for  rent ;  nor  does  it  seem  to  have  been  within  the  scope 
and  purview  of  the  Act  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due,  by  the  mere  force 
of  the  contract  for  rent."     [Parks,  B. — No  doubt,  if  the  defendants 
had  occupied  by  permission  of  the  plaintiff  they  would  have  been  bound 
to  pay,  but  they  have  not  occupied.     Then,  the  question  is,  whether 
there  is  any  holding ;  and  in  order  to  establish  that,  the  plaintiff  must 
prove  a  contract  valid  in  law.     Predyman  v.  Wodry,  Cro.  Jac.  110,  is 
an  authority  that  a  lease  for  years  cannot  be  made  to  a  corporation 
without  deed.]    Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company, 
6  A.  &  E.  829,*  decided  that  a  corporation  aggregate  may  be  sued  in 
assumpsit  on  an  executed  parol  contract.     There  Patteson,  J.,  in  de- 
livering the  judgment  of  the  Court,  after  referring  to  the  cases  of  The 
Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  and  The  Mayor 
of  Stafford  v.  Till,  4  Bing.  75,^  as  establishing  that,  where  a  benefit 
has  been  enjoyed,  such  as  the  occupation  of  the  lands  of  the  corporation 
by  their  permission,  the  law  will  imply  a  promise  to  make  them  compen- 
sation, says,  <<  The  action  for  use  and  occupation  is  established  by  the 
Stat.  11  Geo.  2,  c.  19,  s.  14,  tnd,  according  to  the  words  of  the  statute, 
may  be  maintained  <  where  the  agreement  is  not  by  deed.'     Some  agree- 
ment seems  to  be  implied  as  the  foundation;  though  it  is  well  established 
that  it  need  not  amount  to  a  ^formal  demise,  or  even  be  express.  r^^A-iA 
To  hold,  then,  that  a  corporation  is  within  this  statute,  is  to  hold  ^ 
that  it  may  be  a  party  to  an  agreement  not  under  seal,  at  least  for  the 
purpose  of  suing  on  it,  and  it  would  be  rather  strong  to  deny,  at  the 
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same  time,  that  it  could  be  a  party  to  it  for  the  pnrpose  of  being  cnied 
on  it."  De  Qrave  v.  The  Mayor  and  Corporation  of  Monmouth,  4  Car. 
&  P.  111,^  is  also  there  cited  as  an  authority,  that  a  corporation  may 
contract  for  the  purchase  of  goods  'without  deed.  [Martin,  B. — The 
doctrine  laid  down  in  Beverley  v.  The  Lincoln  Gas  Light  and  Coke 
Company  is  commented  on  and  explained  in  The  Mayor  of  Ludlow  v. 
Charlton,  6  M.  &  W.  816.]  The  object  of  the  11  Geo.  2,  c.  19,  s.  14, 
iras  to  afford  a  remedy  to  landlords  for  the  occupation  of  their  premises, 
without  reference  to  any  contract  in  fact  between  them  and  the  occupiers : 
Standen  v.  Christmas,  10  Q.  B.  135,^  Mayor  of  Newport  v.  Saunders, 
8  B.  &  Ad.  414,''  Lumley  v.  Hodgson,  16  East,  99. 

Secondly. — Assuming  that  an  action  for  use  and  occupation  may  be 
maintained  against  a  corporation  on  an  executed  parol  contract,  the 
defendants  in  this  case  are  liable,  for  they  paid  rent  up  to  the  16th  of 
March,  1849,  and  quitted  the  premises  without  giving  any  previous 
notice.  It  is  primft  facie  sufficient  for  the  plaintiff  to  show  an  occupa- 
tion by  the  defendants,  and  then  the  onus  is  cast  on  them  to  prove  that 
the  tenancy  was  determined.  Harland  v.  Bromley,  1  Stark.  N.  P.  455,^ 
Ward  V.  Mason,  9  Price,  291,  Bedpath  t^.  Boberts,  8  Esp.  225,  Selw. 
N.  P.  Vol.  2, 1887, 10th  ed.  [Parke,  B. — That  proposition  cannot  be 
established,  unless  it  is  shown  that  there  was  a  binding  agreement  on 
the  part  of  the  defendants  to  occupy  for  a  longer  period  than  they  have 
done.  The  objection  here  is,  that  there  was  no  proof  of  such  a  contract 
^ .  -  -,  as  the  law  considers  binding.  Payment  *of  rent  is  only  a  circum- 
-'  stance  from  which  a  contract  may  be  implied.]  It  may  be  con- 
ceded that  a  corporation  is  not  liable  on  a  parol  executory  contract  for 
work  and  labour,  or  goods  sold ;  but  it  is  otherwise  where  the  contract 
is  executed :  The  Fishmongers'  Company  v.  Bobertson,  5  M.  &  G.  181,* 
Sanders  v.  The  Guardians  of  St.  Neots  Union,  8  Q.  B.  810.'  Corpora- 
tions have  been  held  liable  in  trover  and  trespass  for  the  acts  of  their 
servants,  though  unauthorized  by  seal :  Yarborough  v.  The  Bank  of 
England,  16  East,  6,  The  Eastern  Counties  Bailway  Company  v.  Broom, 
6  Exch.  814,  Maud  v.  The  Monmouthshire  Canal  Company,  4  M.  &  G. 
452  ;^  and  even  to  an  indictment :  Bex  t^.  Begent's  Canal  Company, 
cited  in  Begina  t;.  The  Birmingham  and  Gloucester  Bailway  Company, 
2  Q.  B.  47. '^  If  a  lease  be  made  to  an  individual,  and  he  takes  posses- 
sion of  the  premises  under  it,  he  is  boimd  by  the  terms  of  the  lease, 
although  he  has  not  executed  it.  It  is  the  same  with  a  corporation  who 
occupies.  [Parke,  B. — The  difficulty  is  to  see  when  the  tenancy  was 
created.]  Upon  the  payment  of  the  first  quarter's  rent.  [Martin, 
B. — Payment  of  rent  does  not  of  itself  create  a  tenancy  from  year  to 
year,  but  is  only  evidence  from  which  a  jury  may  find  the  fact :  Jones 
V.  Shears,  4  A.  &  E.  882.*] — They  also  referred  to  Paine  v.  The  Guar- 
dians of  the  Strand  Union,  8  Q.  B.  826/  and  the  Company's  Private 
Act,  6  Will*  4,  c.  xxxvi.  s.  288. 
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Kinglake^  Serjt.,  and  Bawe  appeared  to  support  the  rule,  but  were 
not  called  upon. 

Pares,  B. — The  rule  must  be  absolute.  The  defendants,  a  corpora- 
tion aggregate,  originally  agreed  by  parol  to  take  the  premises  in  ques- 
tion for  a  year.  Whether  or  no  '''that  agreement  was  binding,  it  ^^ .  ^  ^ 
is  not  necessary  to  determine ;  for,  having  occupied,  they  became  *- 
liable,  according  to  the  authorities,  to  pay  rent  for  the  period  they 
occupied ;  and  in  respect  of  that  an  action  for  use  and  occupation  would 
lie.  At  the  end  of  the  year  they  continued  to  occupy  for  another  year; 
and  that  period  having  expired,  they  removed  their  goods  without  any 
previous  notice,  but  in  the  course  of  the  following  year  paid  a  quarter's 
rent.  The  plaintiff  now  seeks  to  recover  for  the  remaining  three  quar- 
ters of  the  year  during  which  the  defendants 'did  not  occupy.  In  order 
to  render  them  liable,  it  is  sought  to  make  out  a  constructive  occupation ; 
but  that  can  only  arise  from  contract,  and  the  defendants  cannot  con- 
tract unless  under  seal,  or  in  the  statutory  mode.  The  difficulty  I 
entertained  from  the  first  is,  that  the  defendants  did  not  occupy,  and 
consequently  this  case  is  not  within  the  authorities  which  decide  that  a 
Company  may  be  liable  on  a  contract,  though  not  under  seal.  The 
expressions  of  my  Brother  Pattbson,  in  delivering  the  judgment  of  the 
Court  in  Beverley  t^.  The  Lincoln  Gas  Light  and  Coke  Company,  would 
certainly  seem  to  imply  that  a  corporation  could,  under  such  circum- 
stances as  these,  enter  into  a  parol  agreement  for  a  yearly  tenancy ;  but 
although  that  judgment  may  be  supported  on  other  grounds,  there  are 
several  recent  cases  in  which  the  power  of  corporations  to  bind  them- 
selves without  seal  has  been  discussed,  and  in  which  the  doctrine  there 
laid  down  has  been  disclaimed :  The  Mayor  of  Ludlow  v.  Charlton,  6 
M.  &  W.  815,  Church  v.  The  Imperial  Gas  Light  Company,  6  A.  &  E. 
846,»  Paine  v.  The  Guardians  of  the  Strand  Union,  8  Q.  B.  826.«»  The 
cases  in  which  corporations  can  bind  themselves  without  seal,  are  reduced 
to  these.  First,  where  there  is  a  parliamentary  charter,  showing  an 
intention  that  the  corporation  should  be  bound  by  contracts  of  a  par- 
ticular description,  though  not  under  seal.  Beverley  *t;.  The  ri^A-tPr 
Lincoln  Gas  Light  and  Coke  Company  may  be  supported  on  that  ^ 
ground,  for  their  parliamentary  charter  evidently  contemplated  that 
they  might  purchase  articles  necessary  for  a  gas  company  without  con- 
tract under  seal.  The  other  cases  are  the  ancient  common-law  excep- 
tions, which  are  simply  confined  to  orders  given  by  a  corporation  with 
a  head,  such  as  the  appointment  of  a  servant,  and  small  matters  of  that 
description,  upon  which  an  action  lay  for  wages,  although  the  appoint- 
ment was  not  under  seal.  No  case  has  gone  the  length  of  saying  that 
a  corporation  may  bind  itself  by  a  contract  not  under  seal,  which  does 
not  range  within  either  the  small  services  excepted  by  the  common  law^ 
or  contracts  authorized  by  parliamentary  charter*    This  Company  caa 
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only  bind  themselves  by  their  common  seal,  or  in  the  statutory  mode. 
Then  can  they  contract  for  any  interest  in  land,  except  by  an  instru- 
ment under  seal,  or  executed  in  the  manner  which  the  statute  prescribes  ? 
I  am  clearly  of  opinion  that  they  cannot.  If,  indeed,  instead  of  being 
a  corporation,  the  defendant  had  been  a  private  individual,  who,  after 
having  occupied  for  a  year,  might  by  parol  contract  to  hold  for  another 
year,  or  as  tenant  from  year  to  year,  his  conduct  in  continuing  in  pos- 
session after  the  expiration  of  the  term  for  which  he  originally  took  the 
premises,  would  be  evidence  for  the  jury  that  he  and  the  plaintiff  had 
mutually  contracted  with  each  other  that  there  should  be  a  demise  for 
another  year,  or  even  from  year  to  year.  But  that  would  be  on  the 
ground  of  an  implied  contract,  arising  from  the  conduct  of  the  parties. 
These  defendants,  however,  being  a  corporation,  cannot  contract  by 
conduct,  but  only  by  a  binding  agreement  under  seal,  or  in  the  statutory 
mode ;  so  that  no  fresh  interest  Was  created  at  the  expiration  of  the 
second  year,  and  the  company  are  only  bound  to  pay  for  the  time  that  they 
actually  occupied.  If  the  plaintiff  had  hy  deed  demised  the  premises  to 
the  defendants  as  tenants  from  year  to  year,  and  they  had  accepted  the 
*dlAl  ^^^^^^7>  ^^^^  '*^ight  have  created  an  interest  which  would  per- 
-*  haps  have  rendered  the  defendants  liable.  But  there  is  no  such 
case  here ;  it  turns  entirely  on  the  validity  of  the  contract,  and  a  cor- 
poration cannot,  as  in  the  case  of  an  individual,  by  simply  paying  rent 
for  a  past  occupation,  create  a  new  implied  tenancy.  The  defendants 
are  only  liable  for  the  time  they  actually  occupied,  and  that  has  been 
paid  for,  and  longer.  I  should  observe,  that  in  the  case  of  Sanders  v. 
The  Guardians  of  St.  Neots  Union,  I  never  meant  to  decide  that  a  cor- 
poration could  contract  without  seal ;  but  I  allowed  the  case  to  proceed, 
because  I  thought  the  objection  was  apparent  on  the  record,  and  might 
be  raised  in  arrest  of  judgment. 

Platt,  B. — On  consideration,  I  am  of  tne  same  opinion.  No  doubt 
an  injustice  is  done  to  the  plaintiff,  because  the  defendants  have  occupied 
beyond  the  term  agreed  on,  and  have  left  without  giving  any  notice  to 
quit;  but  we  must  administer  the  law  as  we  find  it.  The  action  is 
founded  on  the  14th  section  of  the  11  Geo.  2,  c.  19 ;  for,  until  that 
statute,  rent,  which  savours  of  the  realty,  was  not  the  subject  of  an 
action  of  assumpsit.  That  section,  however,  enables  landlords,  where 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for 
the  lands  <<  held  or  occupied"  by  the  defendants,  <<  in  an  action  on  the 
case,  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed." 
Therefore,  it  is  clear  that  the  compensation  is  to  be  given  for  the  use  and 
occupation  of  that  which  is  here  predicated  as  being  «held  or  enjoyed." 
The  section  proceeds,  <<  and  if,  in  evidence  on  the  trial  of  such  action, 
any  parol  demise  or  any  agreement  (not  being  by  deed),  whereon  a 
certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an  evidence 
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of  the  quantum  of  damages  to  be  recovered."  So  that  the  evil  to  be 
remedied  was  the  plaintiff's  being  nonsuited  in  an  action  for  rent,  by 
reason  of  there  *being  a  parol  demise  or  agreement  in  writing  ^^ .  ^  ^ 
not  under  seal,  whereby  a  certain  rent  is  reserved.  I  was  inclined  ^ 
to  think,  that  if  it  could  have  been  made  out  that  the  holding  continued 
after  the  expiration  of  the  first  year,  by  reason  of  the  conduct  of  the 
defendants,  they  might  be  liable ;  but  the  words  of  the  section  do  not 
warrant  the  conclusion,  that  a  holding,  without  use  and  occupation,  will 
satisfy  the  statute.  In  the  case  of  a  private  individual,  who  has  agreed 
to  become  tenant  for  a  year,  and  continues  in  possession  after  the  end 
of  that  period,  it  may  be  inferred  that  he  commences  a  new  tenancy, 
which  will  bind  him  for  two  years  at  the  least,  unless  he  determines  it  by 
previous  notice ;  but  that  only  arises  from  the  conduct  of  the  parties 
being  evidence  of  a  contract.  Then  what  is  the  capacity  of  the  persons  to 
whom  this  evidence  is  to  be  applied  ?  If  they  are  incapable  of  contraotr 
ing  by  parol,  how  can  the  circumstance  of  their  holding  over  be  evidence 
of  a  contract  ?  It  seems  to  me,  that  the  cases  of  Lamprell  v.  The 
Guardians  of  the  Billericay  Union,  3  Exch.  283,  and  Biggie  v.  The) 
London  and  Blackwall  Railway  Company,  5  Exch.  442,  present  an 
insuperable  barrier  to  the  plaintiff's  recovering  in  this  action.  The 
private  Act  does  not  make  any  difference,  for  it  applies  merely  to  the 
case  of  contracts  signed  by  the  directors. 

Martin,  B. — ^I  am  of  the  same  opinion.  There  was  no  evidence  to  go 
to  the  jury  for  the  purpose  of  fixing  the  defendants  with  any  liability. 
Previously  to  the  11  Geo.  2,  c.  19,  s.  14,  it  was  the  constant  course  for 
parties,  who  sued  in  assumpsit  on  an  implied  promise  to  pay  money  in  con- 
sideration of  the  plaintiff  permitting  the  defendant  to  occupy  lands,  to  be 
nonsnited,  in  consequence  of  proof  of  a  parol  demise  or  agreement  reserv- 
ing  a  fixed  rent.  To  obviate  that  injustice,  the  statute  passed,  which 
enabled  landlords  to  recover  an  equivalent  for  the  rent  reserved  by 
*a  demise ;  that  is,  a  reasonable  satisfaction  for  the  use  and  occu-  rn^Acyc^ 
pation ;  but  there  must  be  some  occupation  by  reason  of  which  the  ^ 
defendant  becomes  liable  to  pay,  and  the  only  effect  of  proof  of  a  demise 
at  a  rent  certain  is,  to  fix  that  amount  a&  the  value  of  the  premises.  The 
old  doctrine  was,  that  a  tenant  who  held  over  after  his  term  had  expired, 
was  a  mere  tenant  at  sufferance ;  but  it  is  now  considered,  that,  when  once 
he  has  paid  rent,  and  it  has  been  received  by  the  landlord,  it  is  a  question 
for  the  jury,  whether  the  former  does  not  become,  and  the  latter  accept 
him  as,  tenant  from  year  to  year,  and  therefore  whether  the  one  is  not 
bound  to  receive,  and  the  other  to  give,  a  notice  to  quit,  in  order  to 
determine  the  tenancy.  Jones  v.  Shears,  4  A.  &  E.  832,*  and  a  case 
of  Greville  v,  De  Rutzen,  in  this  Court  some  years  ago,  show  that  a 
party,  by  holding  over,  does  not  therefore  become  a  tenant  from  year 
to  year ;  but  the  fact  is  only  evidence  for  the  jury  of  a  new  contract, 
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or,  in  other  words,  the  jury  draw  an  inference  from  certain  facts,  whereby 
they  create  the  relation  of  landlord  and  tenant.  Here  there  is  an 
insuperable  impediment  against  the  jury  drawing  any  snch  conclusion, 
because  a  corporation  cannot  contract  except  by  deed,  or  by  the  means 
pointed  out  in  the  statute. 

Bule  absolute,  (a) 

(a)  See  Lowe  e.  London  and  North  Weitern  Railway  Company,  Q.  B.,  May  27, 1852 ;  Clark 
and  Another  v.  The  ChurdiaUB  of  the  Onckfield  Union,  16  Jar.  086. 


i 
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See  6  H.  4(  W,,  SU,  note;  6  S:zoheq^er|  462,  note. 


♦421]  *Clbavb  V.  Jones,  Executrix,  &c.    Feb.  10. 

The  plaintiff  was  employed  by  the  defendant  as  her  attorney  in  winding*np  the  afiairs  of  her  late 
husband,  of  whom  she  was  ezecutriz.  In  the  coarse  of  that  basiness,  the  plaintiff  reqaested 
the  defendant  to  let  him  have  a  statement  of  the  debts  of  her  late  hasband,  and  what  had 
been  paid,  in  order  to  prepare  a  ease  for  ooanseL  The  defendant,  in  eonsegaenee,  sent  to  him 
an  aooount-book,  which  contained  an  item  of  interest  paid  on  a  promissory  note  given  by  her 
to  the  plaintiff,  for  money  advanced : — ^Held,  that  the  acconnt-book  was  a  priyileged  oomma- 
nicaiion,  and  therefore  the  plaintiff  could  not,  in  an  action  on  the  note,  give  in  evidenoe  the 
item  of  interest  paid,  in  order  to  defeat  the  Statute  of  Limitations. 

A  Judge  at  Kisi  Prius  is  bound  to  try  a  collateral  issue,  where  the  recepUon  of  eyidenoe  dependf 
on  a  preliminary  question  of  fact* 

Assumpsit  by  payee  against  maker  of  a  promissory  note,  dated  the  2d 
May,  1840,  for  payment  of  350Z.  with  interest,  on  demand. — Plea  (inter 
alia),  that  the  cause  of  action  did  not  accrue  to  the  plaintiff  at  any  time 
irithin  six  years  next  before  the  commencement  of  the  suit.  Replication, 
that  the  cause  of  action  did  accrue  within  six  years.  Upon  which  issue 
was  joined* 

At  the  trial,  before  Erls,  J.,  at  the  Herefordshire  Summer  Assizes, 
1851,  it  appeared  that  the  defendant,  who  was  executrix  of  her  late  hus- 
band, had  employed  the  plaintiff  as  her  attorney  in  winding  up  her  hus- 
band's affairs,  and  that  the  note  in  question  was  given  by  the  defendant 
to  the  plaintiff  for  money  advanced  by  him  to  her  in  the  course  of  that 
business.  In  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
the  plaintiff  tendered  in  evidence  an  account-book  in  the  handwriting  of 
the  defendant,  containing,  among  others,  the  following  entry : — ^^  1843. 
— Gleave's  interest  on  850Z. — ^17Z.  10«."(a)  It  was  thereupon  objected 
by  the  defendant's  counsel  that  the  contents  of  the  book  were  privileged, 
inasmuch  as  it  had  been  made  out  and  delivered  by  the  defendant  to  the 
plaintiff,  whilst  he  acted  as  her  attorney,  and  in  consequence  of  the  fol- 
lowing letter  written  by  him  to  her : — 

"  Dear  Mrs.  Jones, — ^Will  you  let  me  know  what  your  statement  is  of 
the  debts  due  from  your  late  husband  at  the  time  of  his  decease,  and  what 

(a)  See  CleftT«  «.  Jone^  0  Bseh.  673. 
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haye  been  paid|  by  whom,  find  out  of  what  fund.    This  from  you  will 
aflsiat  me  in  preparing  the  case  for  connsel. — ^Yours,  &c., 

"J.  Clbavb." 

*The  defendant's  counsel  then  called  the  daughter  of  the  de-  r^iAoo 
fendant,  who  proved  that,  in  consequence  of  the  above  letter,  the 
defendant  made  out  the  account  and  sent  it  to  the  plaintiff.  The  learned 
Judge,  having  heard  the  evidence  in  support  of  this  collateral  issue,  ruled 
that  the  account-book  had  been  delivered  by  the  defendant  to  the  plaintiff 
confidentially,  as  her  attorney,  and  was  therefore  inadmissible  in  evidence 
against  her ;  and  the  plaintiff  was  nonsuited. 

Whatele^j  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  for. a  new  trial,  on  the  ground  of  the  improper 
i^ejection  of  this  evidence. 

Gray  now  showed  cause. — The  account-book  was  a  privileged  com- 
munication, having  been  delivered  by  the  client  to  the  attorney  to  enable 
him  to  prepare  a  case  for  counsel.  Qn  the  motion  for  this  rule,  it  was 
urged  that  the  communication  was  not  privileged,  because  the  plaintiff 
was  aware  of  the  fact  of  payment,  and  therefore  no  confidence  was 
reposed  in  him  by  the  delivery  of  a  document  which  merely  informed 
him  of  what  he  knew  before.  But  it  did  not  <q)pear  that  the  plaintiff 
knew  the  fact,  or  he  might  have  known  it  in  one  sense,  though  not  in 
such  a  way  as  to  be  enabled  to  prove  it  as  a  witness,  which  would  alone 
prevent  the  communication  from  being  privileged.  For  instance,  he 
might  know  of  the  receipt  of  the  money,  but  he  could  not  by  his  own 
evidence  prove  that  it  was  a  payment  of  interest  on  account  of  the  prin- 
cipal. The  ground  of  privilege  between  attorney  and  client  is,  that 
persons  in  communication  with  their  legal  advisers  may  be  enabled  to 
make  the  necessary  disdostDres  without  restraint.  Here  the  information 
had  reference  to  the  executorial  accounts,  and  was  required  for  the  pur- 
pose of  preparing  a  case  for  counsel.  Moreover,  the  plaintiff  is  seeking 
to  avail  himself  of  information  acquired  from  his  client,  *independ-  t^iao » 
ently  of  his  own  knowledge ;  for  a  mere  verbal  admission  by  her  of 
payment  of  interest  would  not  have  suflSced  to  defeat  the  Statute  of  Limita* 
tions.  In  Wheatleiy  V.  Williams,  1 M.  &  W.  538,  Lord  Abinger,  C.  B.,  says^ 
^*  Suppose  an  attorney,  when  searching  for  a  deed  belonging  to  his  client^ 
found  another  deed,  which  might  operate  to  the  client's  prejudice,  can  it 
be  said  that  he  would  be  bound  to  disclose  it  ?  If,  therefore,  a  docu- 
ment be  exhibited  to  the  attorney  in  pursuance  of  a  confidential  consult- 
ation with  his  client,  all  that  appears  on  the  face  of  such  document  is  a 
part  of  the  confidential  communication."  Where  an  attorney  holds  a 
document  for  a  client,  he  cannot  be  compelled  to  produce  it  by  a  person 
who  has  an  equal  interest  in  it  with  his  client :  Newton  v.  Chaplin,  9 
G.  B.  856.^  [Aldbrsoi^,  B.,  referred  to  Marston  v.  Downes,  1  A.  &  E, 
81.^]  And  if  a  person  instructs  an  attorney  with  reference^  to  draw- 
ls, a  UILtoL  67.  kid.  28. 
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ing  a  deed,  the  oommanicatioii  so  made  is  privileged,  notwithstanding 
the  attorney  refuses  the  employment:  Cromack  v.  Heathcote,  2  Bro. 
&  B.  4/ 

:  The  Coiirt  then  called  on 

Whateley  and  Keating  to  support  the  rule.-7-There  is  no  case  which 
decides  the  present  point.  Cromack  v,  Heathcote  certainly  goes  to  a 
great  extent ;  but  still,  in  that  case  the  information  was  acquired  by  the 
attorney  strictly  in  his  character  of  attorney.  The  general  rule  is  not 
denied ;  but  it  has  no  application  here,  for  the  plaintiff  never  acted  as 
the  attorney  of  the  defendant  in  respect  of  the  370Z.  17«.  lOd.,  which 
he  lent  her.  The  request  contained  in  the  letter  is  confined  to  a  state- 
ment of  the  debts  due  from  the  defendant's  late  husband,  and  the 
defendant  inserts  in  the  account  a  statement  respecting  a  debt  duo 
flrom  herself.  That  is  no  more  a  privileged  communication  than  if 
^AnA-y  '^the  defendant  had  written  to  the  plaintiff,  saying  that  she  had 
-'  paid  the  interest.  [Pareb,  B.^It  was  for  the  Judge  to  decide 
whether  the  account  was  given  to  the  plaintiff  as  a  creditor  or  in  his 
character  of  attorney ;  and,  after  hearing  the  evidence,  he  came  to  the 
conclusion  that  it  was  a  statement  made  by  the  client  to  the  attorney 
for  the  purpose  of  taking  the  opinion  of  counsel.]  The  facts  do  not 
warrant  that  conclusion,  for  in  this  particular  transaction  the  plaintiff 
was  not  acting  professionally  for  the  defendant,  but  on  his  own  account. 
There  was  no  confidence  between  the  parties  with  reference  to  the  com- 
munication in  question.  The  privilege  is  confined  to  information 
acquired  solely  in  the  capacity  of  attorney :  Greenough  v,  Gaskell,  1 
My.  &  K.  98.  Weeks  v.  Argent,  16  M.  &  W.  817,  decided  that  where 
an  act  is  done  in  pursuance  of  a  bargain  between  two  parties  and  in  the 
presence  of  their  respective  attorneys,  the  communication  by  one  party 
to  his  attorney  relating  to  that  act  is  not  privileged.  There  is  no 
autliority  to  show  that  the  rule  extends  to  cases  in  which  the  attorney 
seeks  to  use  the  information  for  his  own  benefit.  The  rule  is  founded 
on  the  same  principle  as  that  which  excludes  the  testimony  of  a  wife 
against  her  husband — ^viz.  public  policy :  Stark.  Evid.  Vol.  2,  pp.  320, 
549,  3d  ed.  [Alderson,  B. — That  argument  would  go  to  this  extent, 
that  if  I  hand  over  my  title-deeds  to  an  attorney,  and  he  discovers  a 
flaw  in  the  title,  he  might  use  the  deeds  in  an  ejectment  brought  by 
him  against  me.]  If  an  attorney  permit  a  third  person  to  copy  a  deed 
confidentially  intrusted  to  him,  the  copy  might  be  used  as  secondary 
evidence  after  notice  and  refusal  to  produce  the  original.  The  ruling 
of  Batlet,  J.,  in  Fisher  v.  Homing,  1  Phill.  Evid.  116,  10th  edit.,  is 
certainly  at  variance  with  that  view;  but  in  Lloyd  v.  Mostyn,  10  M.  h 
W.  478,  Parke,  B.,  said  he  always  doubted  the  correctness  of  that  ruling; 
^MOK-\  *^^<1  ^^  asked,  "supposing  the  instrument  were  even  stolen,  and 
'       -'a  correct  copy  taken,  would  it  not  be  reasonable  to  admit  it  ?'* 

>E.  C.L.R  ToLe. 
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There  is  no  difference  in  principle  between  such  a  case  and  the  present. 
At  all  events,  there  are  authorities  to  show  that,  if  in  order  to  determine 
whether  a  communication  is  privileged  it  is  necessary  to  try  a  collateral 
issue,  the  Judge  will  not  try  it.  In  Taylor  on  Evidence,(a)  it  is  said^ 
<<  indeed  it  has  more  than  once  been  laid  down,  that  though  paper  and 
other  subjects  of  evidence  may  have  been  illegally  taken  from  the  posr 
session  of  the  party  against  whom  they  are  offered,  or  otherwise  un^ 
lawfully  obtained,  this  is  no  valid  objection  to  their  admission,  provided 
they  be  pertinent  to  the  issue ;  for  the  Court  will  not  take  notice  how 
they  were  obtained,  whether  lawfully  or  unlawfully,  nor  will  it  raise  an 
issue  to  determine  the  question :  Legatt  v.  ToUervey,  14  East,  802, 
Jordan  v.  Lewis,  Id.  805,  n..  Doe  v.  Date,  3  Q.  B.  619,»  Comm.  v.  Dana, 
8  Mete.  (Am.  Rep.)  329,  337."  Now  if  the  Courts  will  not  try  a  col- 
lateral issue  as  to  the  mode  in  which  a  document  was  obtained,  the  same 
rule  will  apply  to  the  question  of  privileged  communication.  [Parke, 
B. — All  collateral  matters  as  to  the  admissibility  of  evidence  are  to  be 
decided  by  the  Judge,  and  he  may  for  that  purpose  receive  evidence  on 
both  sides.  No  point  is  more  clear  than  that.  There  may  be  some 
inconvenience  in  the  practice,  but  it  is  necessary  for  the  administration 
of  justice.  In  a  criminal  case  at  York,  some  years  ago,  I  became  aware 
beforehand  that  a  question  would  arise  as  to  the  sanity  of  a  person  who 
was  to  be  examined  as  a  witness,  and,  before  I  went  the  circuit,  I  coa«^ 
suited  all  the  judges  on  the  subject,  and  they  were  of  opinion  that  I 
ought  to  receive  evidence  as  to  his  insanity ;  and  accordingly,  when  he 
was  objected  to,  I  received  evidence  on  both  sides  upon  that  collateral 
issue.] 

♦Pabke,  B. — The  rule  ought  to  be  discharged.  The  first  ques-  r^j^op 
tion  is,  whether  the  communication  of  the  account  was  made  by  ^ 
the  defendant  to  the  plaintiff  in  his  character  of  attorney,  or  in  that  of 
a  creditor,  for  the  purpose  of  showing  how  the  account  stood.  If  in  the 
latter,  it  would  be  admissible.  We  are  now  to  decide  as  to  its  admis- 
sibility if  made  in  his  character  of  attorney.  Whether  it  was  in  point 
of  fact  so  made  was  a  matter  which -the  Judge  had  to  try  when  'the 
account  was  offered  in  evidence.  Now  it  was  objected  that  this  was  a 
privileged  communication,  and  the  Judge  received  evidence  to  show  that 
it  was ;  and,  after  hearing  the  evidence  on  the  subject,  he  decided  that 
this  account  was  given  by  the  defendant  to  the  plaintiff,  not  in  his  cha- 
racter of  creditor,  and  for  the  purpose  of  showing  how  the  account  stood 
between  them,  but  in  his  character  of  attorney,  in  order  that  he  might 
prepare  a  case  for  counsel.  That  ruling  was  perfectly  correct,  for  the 
account  was  not  made  out  until  after  the  plaintiff's  letter  requesting  to 
have  it.  Therefore,  the  whole  contents  of  that  book  are  privileged,  for 
it  was  given  in  the  course  of  that  free  and  unreserved  communication 
which  the  law  protects,  in  order  that  the  entire  facts  may  be  disclosed 

•  E.  C.  L.  B.  ToL  4S. 
(a)  Vol  1,  p.  628. 

2b2 


426  KXCHEQUER  OTf  PLEAS.    H.  V.  1852. 

by  the  client  to  the  attorney.  Then  is  the  present  case  excepted  from 
that  rule  ?  It  is  argued  that  it  ought  to  form  an  exception,  because  the 
fact  of  the  payment  of  the  17Z.  10«.  was  known  to  the  plaintiff.  No 
doubt,  the  plaintiff  might  make  use  of  his  own  information  aliunde  to 
prove  the  payment,  but  he  cannot  make  use  of  that  account.  Upon 
this  collateral  issue  the  Judge  was  right.  And  this  being  a  privileged 
communication,  the  plaintiff  cannot  use  the  information  so  acquired  to 
the  prejudice  of  his  client. 

Alderson,  B. — I  am  of  the  same  opinion.   One  test  as  to  the  account 

being  a  privileged  communication  is  this :  it  is  conceded  that  a  privilege 

exists  as  to  all  the  items  except  that  which  relates  to  the  payment  of 

i^Aon-y  ^^^'  ^^^'  \  ^^^  *that  cannot  be  separated  from  the  rest ;  the  whole 

^  must  be  taken  or  the  whole  rejected. 

Platt,  B. — I  am  of  the  same  opinion.  The  plaintiff  relied  upon  the 
account  for  the  purpose  of  taking  the  case  out  of  the  Statute  of  Limi- 
tatiotis ;  the  defendant  did  not  deny  that  the  interest  was  paid,  but 
raised  a  technical  objection  to  the  production  of  this  evidence,  in  con- 
sequence of  which  the  document  was  rejected.  For  the  sake  of  argu- 
ment, we  may  assume  that  the  debt  was  due,  and  that  the  defendant 
had  no  other  mode  of  defeating  the  action.  If  so,  it  is  a  hard  mattei^ 
that  the  nonsuit  should  remain,  because  the  parties  to  the  suit  may  be 
examined  at  a  new  trial,  so  that  the  case  in  substance  is  the  same  as  if, 
after  the  last  trial,  a  witness  had  been  discovered  who  could  prove  the 
fact  of  payment.  I  therefore  think  that  there  ought  to  be  a  new  trial ; 
but  as  other  members  of  the  Court  are  of  a  different  opinion,  the  rule 
must  be  discharged.  With  regard  to  this  being  a  privileged  communi- 
cation, at  first  I  entertained  some  doubt  on  the  subject ;  but  I  am  now 
satisfied  that  it  is  privileged.  The  account  would  never  have  been  given 
except  in  the  course  of  professional  business,  and  for  the  express  pur- 
pose of  preparing  a  case  for  counsel.  The  attorney  had  no  more  right 
to  use  that  document  than  any  deed  deposited  with  him  by  his  client ; 
for  there  is  no  question  that  he  would  never  have  possessed  it  were  it 
not  for  the  confidence  reposed  in  him  by  his  client.  The  rule  must, 
therefore,  be  discharged ;  but  I  am  sorry  that  a  new  trial  cannot  be 
granted  on  payment  of  costs,  as  the  real  merits  of  the  case  have  not 
yet  been  tried. 

Martin,  B. — Upon  the  main  point  I  am  also  of  opinion  that  the  rule 
ought  to  be  discharged,  though  I  concur  with  my  Brother  Platt  in 
thinking  that,  under  the  circumstances,  there  ought  to  be  a  new  trial 
n^AocTi  ^^  payment  of  *costs.  Whenever  an  objection  is  taken  to  the 
-*  admissibility  of  evidence,  the  Judge  is  bound  to  try  any  collate- 
ral issue  on  which  it  depends,  and  to  determine  the  law  arising  from  the 
facts  proved,  in  the  same  manner  as  a  jury  decides  matters  of  fact.  In 
Wright  V.  Doe  d.  Tatham,  7  A.  &  E.  313,*  a  preliminary  question  of  that 

« E.  0.  L.  R.  Tol.  34. 
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kind  aroBe,  and  the  Judge  came  to  a  certain  conclueion ;  but  that  was 
subject  to  reyiew  in  a  Court  of  error,  like  any  other  matter  of  fact, 
though  in  one  Bense  it  was  a  matter  of  law.  The  question  here  arises 
for  the  first  time,  whether,  under  the  particular  circumstances  of  this 
case,  the  communication  is  privileged.  In  general,  it  is  the  attorney 
who  declines  to  give  evidence,  on  the  ground  of  professional  confidence : 
but  it  is  no  doubt  competent  for  the  client,  as  in  this  case,  to  take  the 
objection,  and  call  witnesses  to  prove  the  incompetency,  and  the  Judge 
IS  to  determine  the  law  arising  from  the  facts.  Here  the  Judge  arrived 
at  a  particular  conclusion,  and  I  never  had  any  doubt  about  the  sound- 
ness of  his  doctrine.  The  accoiknt  was  sent  to  the  attorney  in  order 
to  have  a  case  prepared  for  counsel.  The  client  inserts  in  it  something 
which  was  not  necessary  for  that  purpose ;  but  if  she  bon&  fide  believed 
that  it  was  necessary,  the  communication  was  privileged,  and  could  not 
be  divulged  through  the  medium  of  the  attorney,  though  the  fact  might 
be  proved  in  some  other  way. 

Bule  discharged. 

■»■■■  I  III.  ..i.i  ■■  I         I        I       I II :        hi        •     II I  1 1 1    I  ■  I        I    I  ■     I      I —  -  ■■ 

See  1  Cr.,  M.  A  B.  43;  1  M.  4»  W.,  541;  2  Id  100;  0  Id.  647;  9  Id.  013;  10  Id.  820;  Poia 
dexter  «.  La  Roe,  7  Smedes  A  Marshall,  099. 


♦Danibl  V.  Wilkin  and  Others.    Fd>.  10.  [*429 

Qaeen  BKsabetfa,  In  the  Oth  year  of  her  rt^,  gimated  the  lordahip  of  Denbigh  is  fte  to  the 
Earl  of  Leieester,  who  mortgaged  it  to  the  Corperatien  of  London,  and  died  in  the  30th  Elis. 
In  the  33d  Elis.  the  eorporation  conveyed  the  lands  to  the  Grown,  and  oorenanted  to  delirer 
np  all  mnnlmentfl  of  tiUe,  sttrfeys,  Ae.,  and  ttio  property  has  erer  since  remained  in  the  poe- 
•eseion  of  the  Orown,  In  the  reign  of  Charles  h,  the  Crown  granted  in  fee  farm  "a  messuage 
and  escheat  lands  and  tenements,  containing  by  estimation  112  acres  of  arable,  Ac,  lands, 
sitoate  in  the  Till  of  Eemynyred,  now  or  late  in  the  tenure  or  oceapation  of  David  ap  John 
ap  David."  In  rei^evin  of  a  distrese  for  this  rent,  made  in  eertain  oloses  of  a  farm  called  Plat 
Baoh,  the  defendant,  for  the  pnipose  of  proving  that  Plas  Bach  was  parcel  of  the  112  acres  of 
escheat  lands  ont  of  which  tiie  rent  issued,  tendered  in  evidence  the  following  Survey,  frobi 
the  office  of  Land  Revenue  Beeords ! — "  Lordship  of  Denbigh — Survey  taken  in  the  reign  of 
Queen  Elisabeth  11th.  The  Gemot  of  Kynmerch.  The  presentment  of  the  jury  of  survey  for 
form  lands  within  the  Gomot  of  Kynmerch."  Various  townships  were  then  mentioned,  and 
amongst  them  Kemynyved ;  as  to  which  it  was  stated,  that  David  ap  John  ap  David  oeeupied 
eertain  paroels  of  land,  and,  amongst  them,  one  messuage  called  "  y  Plaee  Baghe,"  and  in  the 
margin  were  the  words,  <' Acres  112,  1^.  3«.  id,**  The  defendants  also  gave  in  evidence  the 
accounts  of  the  Crown  Ministers  for  the  lordship  of  Denbigh,  in  the  time  of  Elisabeth  and 
James  L,  containing  reftrenoes  to  other  parte  of  the  Survey : — ^Held,  that  the  Survey  was  not 
admissible  in  evidenoe. 

Beplbvin. — The  defendants  made  cognisance  as  the  receivers  and 
bailiffs  of  the  Crown,  for  arrears  of  a  fee  farm  rent  of  50«.  per  annum, 
whereof  her  Majesty,  at  the  time  in  the  declaration  mentioned,  was 
seised  in  fee  in  right  of  the  Crown  of  England,  payable  half-yearly,  on, 
&;c.,  in  respect  of  certain  tenements  holden  of  our  said  Lady  the  Queen, 
in  the  said  county  of  Denbigh,  as  of  her  castle  and  lordship  of  Denbigh| 
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of  which  the  said  closes  in  which^  kc.^  were  parcel.  Plea  in  bar 
(amongst  others),  that  the  said  closes  in  which,  &;c.,  were  not  parcel  of 
the  said  tenements  holden  of  our  Lady  the  Queen  in  the  said  county  of 
Denbigh,  as  of  her  castle  and  lordship  of  Denbigh,  in  manner  and  form, 
&c. ;  on  which  issue  was  joined. 

At  the  trial,  before  Wiqhtman,  J.,  at  the  last  Denbighshire  Assizes, 
it  appeared  that  the  rent  in  question  was  reserved  by  letters-patent  of 
the  25th  of  September,  4  Oar.  1  (1628),  whereby  the  King  granted  to 
Edward  Ditchfield  and  others,  and  their  heirs  (amongst  other  heredita- 
ments  in  the  county  of  Denbigh  and  elsewhere),  <<  All  those  escheat 
lands  and  tenements,  with  the  appurtenances,  containing  by  estimation 
112  acres  of  arable,  meadow,  feeding,  pasture,  and  woodland,  with  the 
appurtenances,  situate,  lying,  and  being  in  the  vill  of  Kernenevett,  now 
or  late  in  the  tenure  or  occupation  of  David  ap  John  ap  David,  or  his 
4i8signs,  and  by  a  particular  thereof  mentioned  to  have  been  lately 
demised  to  Thomas  Middleton,  and  to  be  of  the  yearly  rent  or  value  of 
50b.  ;  which  premises,  by  the  ^particular  thereof,  were  mentioned 


♦, 
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to  be  parcel  of  the  lordship  of  Denbigh,  parcel  of  the  possessions 


annexed  to  the  Principality  of  Wales,  and  late  parcel  of  the  possessions 
of  Robert  Earl  of  Leicester,  and  formerly  parcel  of  the  possessions  of 
the  Earl  of  March:"  Habendum  to  the  grantees  in  fee  farm  for  ever, 
to  hold  of  the  King,  his  heirs  and  successors,  as  of  his  castle  and  lord- 
ship of  Denbigh,  by  fealty  only,  in  free  and  common  socage,  and  not 
in  chief,  nor  by  knight's  service ;  rendering  yearly  to  the  King,  his 
heirs  and  successors,  50«.  of  lawful  money,  &c.,  at  the  feasts  of,  &c., 
yearly,  &c. 

The  closes  in  which  the  distress  was  taken  were  part. of  a  small  farm 
called  Plas  Bach,  occupied  by  the  plaintiff  as  tenant  of  a  Mr.  Peters, 
the  owner  of  an  estate  called  the  Plas  Postyn  estate,  in  the  parish  of 
Llanrhaidr-yn-Oinmerch,  in  the  county  of  Denbigh ;  and  ultimately  the 
only  question  in  the  cause  was,  whether  this  farm  was  shown  to  be 
parcel  of  the  112  acres  of  escheat  lands,  in  respect  of  which  the  rent  in 
question  was  reserved.  For  the  purpose  of  proving  this,  the  defendants 
tendered  in  evidence  an  examined  copy  of  so  much  of  a  Survey  of  the 
lordship  of  Denbigh  as  related  to  the  vill  or  township  of  Kernenevett. 
This  Survey  bore  date  the  11th  Eliz.  (1569),  at  which  time  the  lordship 
of  Denbigh  was  in  the  hands  of  Robert  Earl  of  Leicester,  to  whom  it  had 
been  granted  in  fee  by  Queen  Elizabeth,  in  the  ninth  year  of  her  reign. 
The  Survey,  so  far  as  related  to  the  Oomot  (or  hundred)  of  Kynmerch, 
within  which  the  township  of  Kernenevett  was  situate,  was  headed 
thus : — "  The  presentment  of  the  Jury  of  Survey  of  Ferm  lands  within 
the  Oomot  of  Kynmerch ;"  but  it  did  not  contain  any  signatures  of  such 
jury,  nor  anything  further  to  show  under  what  authority  it  was  taken. 
Among  the  possessions  of  the  Earl  in  the  township  of  Kernenevett  (or 
Kernynyved)  appeared  the  following: — 
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^''BftTldapJolin 
ap  David. 

^FonlkapBayid 
ap  Sir  John. 


[*43i 


. 


"Acres  112, 
£1  :  3  :  4," 


"Holdeth  or  oeoapieth  one  piooe  of  groQnd  containiiig  three" 
acres  of  arable  land  in  Eemynyyed  aforesaid,  lying  between 
the  lands  of  David  ap  John  ap  Qriffith  Goch  on  the  east  and 
south  sides,  and  the  ditch  of  Postyn  Park  on  the  north  side, 
and  the  lands  of  the  said  Earl,  in  the  oconpation  of  Robert 
Butter,  on  the  west  side.  Also  one  messuage,  one  bam,  one 
cottage,  called  7  Place  Baghe,  nine  closes  containing  nine 
acres,  also  six  acres  of  wood  and  underwood ;  moreover  one 
Fryth,  called  Fryth  yr  Wayn-Shett,  containing  31  acres :  also 
one  Fiyth  called  T  Tyr  Gos,  containing  68  acres  of  arable 
land,  and  two  acres  of  meadow,  lying  and  being  in  Eerny- 
ny ved  aforesaid,  between  a  little  river  called  Aber  y  Fryth 
Varghnad  on  the  south  side,  and  a  little  river  called  Aber 
Bjyn  y  Castdl  on  the  north  side,  and  the  lands  of  David  ap 
John  ap  Gruif  Gos  on  the  east  side,  and  the  Wayn  Shett 
commons  on  the  west  side ;  also  one  clause  called  Kay  Eer- 
nynyved,  containing  by  estimation  three  acres,  bying  be- 
tween the  commons  on  the  east  and  soutii  sides,  and  the 
township  of  Brynbagle  on  the  west  and  north  -  sides :  all 
which  premises  lie  in  Eemynyved  aforesaid,  in  the  occupation 
(^  of  the  said  David  ap  John  ap  David,  for  the  yearly  rent  of 

It  appeared  that,  on  the  death  of  the  Earl  of  Leicester  (30  Eliz.), 
the  lordship  of  Denbigh  was  seized  into  the  hands  of  the  Crown ;  and 
by  a  deed  of  the  10th  of  May,  33  Eliz.  (1591),  it  was  conveyed  abso- 
lutely by  the  Corporation  of  London  (to  whom  it  had  been  mortgaged 
by  the  *Earl)  to  the  Queen,  her  heirs  and  successors.  This  deed  r:,cj.Q9 
contained  a  oi>yenant  on  the  part  of  the  corporation  to  deliver  '- 
up  to  the  Queen,  her  heirs  and  successors,  or  into  the  receipt  of  her 
Exchequer,  on  or  before,  &c.,  <<  all  such  charters,  letters  patent,  deeds, 
evidences,  writings,  escripts,  court-rolls,  books  of  survey,  terriers,  rentals, 
and  other  muniments  whatsoever,  concerning  the  premises,  as  were  in 
their  possession,  authority,  or  power :"  and  a  great  number  of  such 
documents  are  now  remaining  of  record  in  the  custody  of  the  Deputy 
Keeper  of  the  Land  Revenue  Records  and  Enrolments,  amongst  which 
is  the  above-mentioned  survey :  and  the  Deputy  Keeper  stated,  that  no 
other  survey  of  earlier  date  was  to  be  found  in  the  office,  which  included 
the  Comot  of  Kynmerch. 

The  defendants  also  gave  in  evidence  examined  copies  of  the  minis- 
ters' accounts  for  the  lordship  of  Denbigh  (in  the  same  custody)  from 
the  84  Eliz.  downwards.  In  the  account  of  the  34  Eliz.,  under  the 
title  "Kemenevett,"  the  receiver  answered  "for  lOZ.  of  the  rent  or 
farm  of  a  messuage,  barn,  and  certain  lands  to  the  same  appertaining, 

containing  by  estimation acres,  now  or  late  in  the  tenure  of  David 

ap  John  ap  David,  and  now  in  the  tenure  of  Foulk  ap  David,  by  the 
rent  of  50«.  yearly."  At  the  foot  of  this  account  was  the  following 
note  of  the  receiver,  relating  to  three  closes  of  land,  for  the  rent  of 
which  he  answered,  in  the  township  of  Clegedog :  <<  It  is  to  be  noted, 
that  in'  the  inquisition  of  survey  the  said  three  closes  are  noted  to  be  at 
Kilford,  therefore  let  it  be  inquired  into,  because  in  the  book  of  William 
it  is  Clegedog."  On  reference  to  the  survey,  it  appeared  that  those 
three  closes  were  stated  to  be  in  the  township  of  Kilford ;  but  in  ano- 
ther rental,  of  the  25  Eliz.,  stated  in  the  title  of  it  to  have  been  <<  re- 
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newed  by  William  Spaxke,  gentleman,  recorder  of  the  aforesaid  lordship" 
(which  also  was  given  in  evidence),  they  were  entered  as  being  in 
Glegedog. 

In  the  ministers'  acconnt  of  the  39  Eliz.,  under  the  head  <<  Eefne- 
^ -oQ-|  nevett,"  the  receiver  also  rendered  an  account  "  of  *50«.  of  the 
-*  farm  of  all  that  messuage  or  tenement,  with  the  appurtenances, 
now  or  late  in  the  tenure  or  occupation  of  David  ap  John  ap  David, 
lying  in  the  vill  aforesaid,  and  of  all  those  escheat  lands  and  tenements, 
with  the  appurtenances,  containing  by  estimation  112  acres  of  arable, 
meadow,  feeding,  pasture,  and  wood  land,  with  the  appurtenances, 
situated  in  the  vill  aforesaid,  now  or  late  in  the  tenure  of  the  said  David 
ap  John  ap  David."  In  the  same  account,  the  receiver,  answering  for 
28.  8d.  for  the  rent  or  farm  of  certain  lands  in  the  tenure  of  Henry 
Lloyd,  had  annexed  thereto  the  following  marginal  note : — <<  Note :  This 
is  68.  6d.  rent  in  the  old  survey  in  my  Lord  of  Leicester's  time :"  which 
appeared,  in  reference  to  the  survey  of  the  11  Eliz.,  to  be  the  case. 

The  deputy  record  keeper  stated  that,  according  to  the  ancient  docu- 
ments, the  vill  or  township  of  Eernenevett  contained  about  2000  acres 
of  land,  but  its  name  and  limits  were  now  unknown. 

The  admission  in  evidence  of  the  survey  above  mentioned  was  objected 
to  on  the  part  of  the  plaintiff;  but  the  learned  Judge  received  it.  Evi- 
dence was  given  to  establish  the  identity  of  the  tenement  called  <<  y 
Place  Baghe,"  therein  mentioned,  with  the  plaintiff's  farm  of  Plas  Bach ; 
and  the  jury  found  a  verdict  for  the  defendants. 

In  last  Michaelmas  Term,  WHles  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  survey  was  not  admissible  in  evidence,  citing 
Evans  v.  Taylor,  7  A.  &  E.  GIT,*"  and  Duke  of  Beaufort  v.  Smith,  4 
Exch.  450. 

The  Attomey-G-eneral^  iVeUhfj  Wilkin^  and  JE.  Beaven  now  showed 
cause. — The  survey  was  properly  received.  It  purports  on  the  face  of 
it  to  be  the  presentment  of  a  jury,  acting,  as  it  will  be  presumed,  under 
a  legal  authority.  It  was  no  doubt  delivered  to  the  Crown  by  the 
Corporation  of  London,  to  whom  the  land  had  been  mortgaged  by 
*d^il  *^^^  ^*^^  ^^  Leicester,  and  it  has  ever  since  formed  part  of  the 
^  muniments  and  title  of  the  Crown.  [Martin,  B. — It  is  merely 
a  private  survey  of  the  Earl  of  Leicester,  and,  as  it  appears  to  me,  is 
entitled  to  no  more  weight  than  if  a  letter  of  the  Earl  of  Leicester  had 
been  produced  stating  that  David  ap  John  ap  David  was  his  tenant.] 
From  the  33  of  Eliz.  to  the  present  time,  the  survey  has  been  adopted 
by  the  Crown  as  evidence  of  what  was  contained  within  the  boundary 
of  the  vill,  and  treated  as  an  authentic  muniment  of  its  title.  It  is 
referred  to  in  the  ministers'  accounts  by  the  Crown  officer  as  the  basis 
of  the  Crown's  title,  and  consequently  the  same  credit  ought  to  be  given 
to  it  as  if  it  had  been  made  when  the  property  belonged  to  the  Crown. 
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There  is  sufficient  on  the  face  of  it  to  enable  the  Oonrt  to  give  effect 
to  it  as  an  inquisition.  An  ancient  extent  of  Grown  lands,  found  in 
the  Office  of  Land  Revenue  Records,  and  purporting  to  have  been  made 
by  the  steward  of  the  Grown  lands,  was  held  to  be  evidence  of  the  title 
of  the  Grown  to  lands  therein  mentioned,  and  stated  to  have  been 
purchased  by  the  Grown  of  a  subject :  Doe  d.  Will.  IV.  v,  Roberts,  18 
M.  k  W.  620.  There  the  evidence  was  not  offered  with  reference  to 
a  question  of  boundary,  but  in  support  of  title.  The  same  principle 
applies  here,  the  rule  of  law  being  that  greater  faith  is  to  be  given  to 
documents  made  by  persons  acting  under  the  solemn  authority  and 
for  the  benefit  of  the  Grown,  than  to  those  which  are  made  and  used 
only  for  the  benefit  of  a  private  person.  [Parkb,  B. — If  the  survey 
had  been  made  by  officers  of  the  Grown,  no  doubt  it  would  have 
been  admissible.]  There  was  sufficient  proof  of  its  being  treated 
as  part  of  the  muniments  of  the  Grown,  to  render  it  of  equal  autho- 
rity with  a  survey  made  directly  for  the  Grown.  [Parkb,  B. — If 
it  had  been  the  minister's  duty  to  inquire  into  the  state  of  the  Grown 
lands,  the  survey  might  have  been  admissible  on  the  ground  that 
it  was  a  document  approved  of  by  the  Grown  officers,  and  therefore 
*the  same  as  if  they  had  made  it  themselves ;  but  it  did  not  ap-  vi^Ao^ 
pear  that  it  had  been  approved  of  by  them.]  Enough  appeared 
to  show  that  they  had  examined  it,  and  adopted  it  as  the  basis  of  the 
Crown's  precedent  title.  In  Rowe  v,  Brenton,  8  Man.  &  R.  156,  8  B. 
&  G.  747,*  a  document  from  the  office  of  the  Duchy  of  Gomwall,  pur- 
porting to  be  a  caption  of  seisin  to  the  use  of  the  Duke,  by  persons 
assigned  by  his  letters  patent  to  receive  seisin,  was  admitted  in  evidence 
as  a  public  document,  for  the  purpose  of  proving  not  only  that  the  Duke 
had  seisin  of  the  Duchy  at  the  time  stated,  but  also  of  what  he  had  seisin, 
notwithstanding  the  Duke  is  a  subject  only.  [Parke,  B. — He  has  jura 
regalia.]  At  all  events  this  survey,  having,  as  it  appears,  been  made 
by  competent  persons  of  the  locality,  is  evidence  of  reputation  as  to  what 
was  comprised  within  the  limits  of  the  ancient  vill,  of  which  now  no  trace 
exists.  [Parks,  B. — ^It  did  not  appear  from  whence  the  jury  were  sum- 
moned.] It  will  be  presumed  that  they  were  summoned  from  the  locality, 
and  were  cognisant  of  the  facts.  In  Evans  v.  Taylor,  7  A.  &  E.  617,*^ 
it  did  not  appear  that  the  deputy-surveyor,  by  whom  the  survey  pur- 
ported to  have  been  made,  had  any  authority  to  institute  the  inquiry ; 
80  that  no  presumption  could  arise  that  he  did  make  it.  In  this  case  a 
sufficient  presumption  of  verity  exists.  It  is  impossible  to  give  direct 
proof  of  authority ;  all  that  can  be  expected  is,  that  it  should  be  reason- 
ably apparent  on  the  face  of  the  document  that  it  was  a  presentment 
made  by  persons  having  a  knowledge  of  the  subject-matter  »t  the  time 
of  the  inquiry.  The  circumstance  of  the  document  not  being  signed  by 
the  jury  does  not  affect  the  case.  A  customary  of  a  manor,  appearing 
to  be  of  great  antiquity,  and  delivered  down  with  the  court-rolls  from 
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steward  to  steward,  although  not  signed  by  any  person,  was  held  good 
evidence  to  prove  the  coarse  of  descent  within  the  manor :  Denn  d.  Good- 

*4S61  ^^^  ^'  ^P^^7>  ^  ^'  ^*  ^^^'     ^^  ^^^^'  Ai^ci^i^^  answers  of  *con- 
ventionary  tenants  of  a  manor,  stating  the  rights  of  the  lord, 

are  admissible  in  evidence,  even  against  the  freeholders  of  the  manor : 
Crease  v.  Barrett,  1  0.  M.  &  R.  919.  In  The  Duke  of  Beaufort  v. 
Smith,  4  Exch.  450,  Parke,  B.,  and  Albersok,  B.,  express  some  doubt 
whether  the  case  of  Evans  v.  Taylor  was  correctly  decided,  the  latter 
observing  that,  ^^if  the  document  was,  as  it  appears  to  have  been,  a 
declaration  by  the  jury  themselves,  it  would  have  been  receivable  as 
evidence  of  reputation."  Here  the  document  is  of  that  nature.  In  the 
case  of  The  Duke  of  Newcastle  v.  The  Hundred  of  Brixtowe,  4  B.  &  Ad. 
273,*  certain  orders  of  sessions  were  held  admissible  as  evidence  of  repu- 
tation that  Nottingham  Castle  was  within  the  Hundred  of  Brixtowe. 
And  in  Williams  v.  Goodchild,  Eagle  on  Tithes,  Vol.  2,  p.  440,  Sir 
John  Leach,  Y.  C,  admitted  a  catalogue,  or  particulars  of  sale,  made 
in  the  year  1756,  as  evidence  of  reputation  that  the  lands  therein  men- 
tioned were  at  that  time  tithe  free.  Again,  in  Evans  v.  Rees,  10  A.  & 
E.  151,**  a  presentment  in  a  manor  court,  setting  forth  the  bounds  of  a 
manor,  was  held  admissible  as  evidence  of  such  bounds,  though  part  of 
the  document,  unconnected  with  the  subject  of  bounds,  was  cut. 

Wittes  (with  him  Wt/nne  FoulkeSy  and  Ooxan)^  in  support  of  the  rule. 
— The  survey  was  not  admissible  in  evidence.  It  is  a  mere  statement, 
made  by  the  authority  and  for  the  benefit  of  a  private  individual,  and 
has  none  of  that  authenticity  which  belongs  to  documents  relating  to 
Crown  lands.  Then,  is  it  helped  by  the  fact  that  the  lands  in  question 
are  incidentally  mentioned  in  the  ministers'  accounts  ?  It  is  submitted 
that  it  is  not.  Such  accounts  are  only  evidence  to  charge  the  persons 
who  make  them ;  and  any  observations,  made  either  in  the  course  of 

*4^71  ^^^^^  ^^^^  ^^  ^^^  *^^^  guidance  of  other  ministers,  with  reference 
-^  to  a  particular  survey,  cannot  have  the  effect  of  incorporating 
whatever  is  contained  in  it.  Mention  is  not  made  of  the  survey  for  the 
purpose  of  giving  authenticity  to  it,  but  as  mere  recital  of  what  is  found 
in  that  document. — He  was  then  stopped  by  the  Court. 

Parke,  B. — The  rule  must  be  absolute.  The  document  in  question 
was  not,  I  think,  admissible  in  evidence,  except,  perhaps,  for  the  purpose 
of  furnishing  evidence  of  reputation  as  to  the  boundary  of  this  vill ;  but 
that  would  not  advance  the  case  of  the  defendants,  for  the  object  of 
tendering  it  was  to  show,  not  that  the  land  in  question  was  within  the 
vili  of  Kernenevett,  but  that  it  was  the  property  of  the  Earl  of  Leicester, 
which  had  been  demised  by  him  to  David  ap  John  ap  David,  and  so  that 
it  was  parcel  of  the  land  out  of  which  the  rent  issued.  Now  this  is  a 
survey  made  in  the  11  Eliz.,  by  direction  of  one  of  the  commissioners 
of  the  Earl  of  Leicester',  and  is  no  more  evidence  of  title  than  a  survey 
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or  map  of  any  landed  gentleman.  The  ground  on  which  a  survey  made 
by  officers  of  the  Crown  under  a  commission  is  received,  is,  that  it  is 
presumed  that  they  acted  in  accordance  with  their  public  duty,  and  have 
stated  nothing  in  their  inquisition  or  survey  which  is  contrary  to  the  fact. 
But  no  such  presumption  of  truth  attaches  to  a  survey  belonging  to  a 
private  individual,  although  the  presentment  of  a  jury  might  be  evidence 
of  reputation.  Certainly,  the  case  of  Evans  v.  Taylor  goes  to  that 
extent.  This  case,  however,  differs  from  Evans  v.  Taylor,  for  there  the 
document  was  an  original  presentment  of  jurors  at  the  court  of  survey, 
who  may  be  presumed  to  be  sufficiently  cognisant  of  the  local  customs 
and  boundaries  of  the  manor.  It  is  not,  however,  necessary  to  decide 
that  point.  Therefore,  I  think  that  this  document,  per  Be^  was  not 
admissible  as  evidence  of  the  title  of  the  Crown ;  and  it  is  useless  as 
evidence  of  ^reputation,  even  if  admissible  for  that  purpose.  rtAoo 
Then  it  was  argued,  that  the  survey  was  made  evidence  by  the 
reference  to  it  in  the  ministers'  accounts.  If,  indeed,  the  ministers  had 
stated  in  their  accounts,  that,  having  power  for  that  purpose,  they  had 
examined  into  the  matters  mentioned  in  the  survey,  and  had  ascertained 
what  the  Crown  lands  were,  their  finding  on  a  public  document  would 
probably  have  been  admissible,  on  the  ground  before  stated.  But  here, 
even  supposing  that  the  ministers  had  power  to  find  the  fact,  they  have 
not  found  it,  for  all  they  have  done  is  to  make  inquiry  respecting  par- 
ticular rents  stated  in  their  accounts,  and  they  only  find  that  the  survey 
is  correct  in  those  two  respects  but  not  generally.  For  these  reasons, 
I  think  fhat  this  document  was  inadmissible,  and  consequently  there 
ought  to  be  a  new  trial. 

Platt,  B.,  concurred. 

Martin,  B. — The  difficulty  which  my  Brother  Pareb  has  expressed 
is  the  very  difficulty  which  I  have  had  throughout  the  argument.  King 
Charles  the  First  granted  certain  lands  subject  to  a  rent,  and  those  were 
the  lands  which  had  been  demised  by  Lord  Leicester  to  David  ap  John 
ap  David.  Then  the  question  is,  to  find  out  what  those  lands  were ;  and 
for  that  purpose  the  defendants  produce  a  survey  of  the  lands  of  Lord 
Leicester,  in  which  it  is  stated  that  he  demised  certain  lands  to  David 
ap  John  ap  David.  That  seems  to  me  to  be  nothing  more  than  a  mere 
statement  by  a  steward,  that  certain  lands,  being  the  lands  of  Lord 
Leicester,  were  demised  to  David  ap  John  ap  David.  Then  as  to  the 
reputation,  that  has  no  bearing  on  this  case.  If,  indeed,  the  survey  had 
bee\i  tendered  for  the  purpose  of  showing  whether  the  land  was  in  one 
vill  or  another,  it  might  have  been  good  evidence ;  but  that  point  does 
90t  arise  \^ere. 

Rule  absolute. 

IC 
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♦489]  *(bbforb  parkb,  b.,  and  platt,  b.) 
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The  dofendanty  m  brewer,  let  to  the  plaintiff  a  public-house,  on  the  terms  (among  others)  that  th« 
pLaintiff  should  pvrehase  of  the  defendant  all  the  malt  liqnor  oonsnmed  on  the  premises :  pro- 
Tided  that>  In  case  of  anj  breach  of  that  a^p«ement>  the  plaintiff  should  forfeit,  as  liquidated 
damages,  the  sum  of  50i.,  secured  by  ihe  promissory  note  of  the  plaintiff  The  defendant  en- 
dorsed over  the  note  for  Talne ;  and  the  plaintiff,  having  been  eompeUed  to  pay  it^  entered  a 
plaint  in  the  county  court  against  the  defendant,  and  stated  in  the  summons  and  particulars 
that  "  the  cause  of  action  was  money  paid  for  the  use  of  the  defendant  to  the  endorsees  of  the 
note,  for  which  he  never  received  ttom  the  defendant  any  value  or  consideration."  At  the 
trial  before  a  Jniy  it  appeared  that,  on  the  plaintiff's  taking  possession  of  the  premises  in 
October,  1849,  he  commenced  ordering  beer  ft^m  the  defendant,  and  continued  to  do  so  unUl 
February,  1850.  The  plaintiff  proposed  to  prove  that  the  beer  supplied  by  the  defendant  sub- 
sequently to  Christmas,  1849,  was  unmarketable.  This  evidence  was  objected  to,  but  received 
by  the  Judge.  The  defendant  submitted  that  there  was  no  case  for  the  jury,  and  that  the 
plaintiff  must  be  nonsuited.  The  plaintiff  refused  to  be  nonsuited ;  and  the  judge  left  it  to  the 
jury  to  say  whether  the  liquor  supplied  by  the  defendant  was  of  a  marketable  quality ;  and 
they  found  a  verdict  for  the  pluntiffl  On  appeal  to  this  Court  under  Uie  13  A  14  Vict  c.  61, 
the  case,  which  was  stated  by  the  judge,  set  out  his  direction  to  the  jury,  though  not  necessary 
to  render  intelligible  the  points  of  law  which  he  formally  submitted  for  the  opinion  of  the 
Court : — Held,  in  answer  to  the  questions  so  submitted,  first,  that  the  term  '<  nonsuit"  in  the 
9  A  10  Vict.  c.  95,  has  the  same  meaning  as  in  ordinary  legal  proceedings,  and  oonsequentlj 
that  the  county  court  judge  had  no  power  to  nonsuit  the  plaintiff  against  his  will,  but,  in  the 
absenco  of  any  case  for  the  jury,  should  have  directed  a  verdict  for  the  defendant. 

Secondly,  that  the  same  rule  of  construction  should  be  applied  to  the  summons  and  partaonlars  in 
the  county  courts  as  in  the  superior  Courts ;  and  therefore,  in  this  case,  the  summons  and  par- 
ticulars sufficiently  described  the  cause  of  action,  as  the  defendant  could  not  have  been  misled 
by  them ;  and  that  evidence  as  to  the  quality  of  the  beer  was  admissible  under  them. 

Held,  also,  that>  under  the  13  A  14  VicL  c  61,  ss.  14, 15,  the  Court  of  appeal  is  not  confined  to 
the  precise  questions  submitted  to  them,  but  may  decide  upon  the  whole  case  as  stated ;  and 
therefore,  looking  at  the  summing  up  in  this  ease,  it  was  erroneous ;  for  the  eiroumstance  of 
the  defendant  having  on  one  or  two  occasions  supplied  the  plaintiff  with  bad  beer,  did  not 
authorise  him  to  avoid  the  contract,  but  he  should  have  returned  the  beer,  and,  if  better  were 
not  sent  instead  of  it,  he  might,  on  the  particular  occasion,  procure  some  elsewhere ;  and  if  tha 
defendant  continued  to  send  bad  beer,  he  might  sue  him  on  the  implied  contract  that  he  would 
supply  beer  reasonably  fit  to  be  drunk. 

The  following  case  was  stated  for  the  opinion  of  this  Coiirt  by  the 
Judge  of  the  County  Court  of  Cheshire  holden  at  Macclesfield : — 

This  action  was  brought  to  recover  the  sum  of  501.  y  in  full  satisfac- 
tion of  the  larger  sum  of  57Z.  19«.,  the  plaintiff  having  abandoned  the 
excess.  The  cause  of  action,  as  stated  in  the  summons  and  particulars, 
was  «  for  money  paid  by  the  plaintiff  for  the  use  and  on  account  of  the 
defendant  to  F.  Brindley,  R.  Brindley,  and  W.  Thomas,  upon  a  judg* 
ment  obtained  by  them  in  this  Court,  as  endorsees  of  a  promissory  note 
of  the  plaintiff  and  one  R.  Ward,  made  payable  to  the  defendant  or 
*4A(n  ^^^®^»  ^^^  ^^^  which  *promi8Sory  note  the  plaintiff  or  the  said 
^  R.  Ward  never  received  from  the  defendant  any  value  or  consi- 
deration." 

At  the  trial,  which  took  place  before  a  jury,  the  following  evidence 
was  given  by  or  on  behalf  of  the  plaintiff: — ^In  September,  1849,  the 
plaintiff  applied  to  one  Barber  to  transfer  or  sub-let  to  him  a  public- 
house  which  he  was  about  to  leave,  having  occupied  the  same  for  many 
years  as  tenant  from  year  to  year,  to  a  person  of  the  name  of  Latham. 
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]3arber  referred  the  plaintiff  to  the  defendant,  to  whom,  as  he  stated, 
he  was  nnder  a  previoiis  engagement.  The  plaintiff  accordingly  called 
upon  the  defendant,  and  an  arrangement  was  then  made,  which  formed 
the  basis  of  the  following  agreement : — «  Memorandum  of  an  agree- 
ment made  and  witnessed  this  17th  day  of  October,  1849,  between 
Joseph  Stancliffe,  of,  &c.,  common  brewer,  of  the  one  part,  and  Robert 
Clarke,  of,  Ac,  innkeeper,  of  the  other  part ;  whereby  the  said  J.  Stan- 
diffe  doth  agree  to  accept  the  said  R.  Clarke,  and  the  said  R.  Clarke 
doth  agree  to  take  all  that  messuage  or  tenement,  dwelling-'house  and 
public-house  known  by  the  name  of  <  The  Swan  with  'Two  Necks,' 
situate  at  Chestergate,  in  Macclesfield,  late  in  the  occupation  of  John 
barber,  together  with  all  rights,  &c.,  to  the  same  premises  belonging, 
to  hold  the  same  unto  the  said  R.  Clarke,  as  tenant  from  year  to  year 
to  or  under  the  said  J.  Stancliffe ;  such  tenancy  to  commence  on  the 
day  of  the  date  hereof;  paying  therefore  yearly  and  every  year  during 
the  continuance  of  the  tenancy  the  sum  of  252.,  by  equal  quarterly 
payments,  on  the  17th  October,  the  17th  January,  the  17th  April,  and 
the  17th  July  in  each  and  every  year,  the  first  quarterly  payment  to 
be  made  on  the  day  of  the  date  hereof,  the  next  quarterly  payment  on 
the  17th  day  of  January  next,  and  so  on  from  quarter  to  quarter,  the 
said  rent  being  always  payable  one  quarter  in  advance,  clear  of  all 
deductions."  (Then  followed  covenants  by  R.  Clarke  to  pay  the  rent, 
rates,  and  taxes,  and  to  repair  and  peaceably  deliver  up  posses-  rn,AA^ 
9ion.)  *<<  And  the  said  R.  Clarke  doth  also  hereby  agree  not  to  ^ 
let  or  assign  the  said  premises  without  the  license  and  consent  in  writing 
of  the  said  J.  Stancliffe,  his  executors,  &c. ;  and  also  doth  agree  to 
purchase  from  the  said  J.  Stancliffe  the  whole  of  the  ale,  beer,  and  por- 
ter which  shall  be  drunk  or  consumed  in  or  upon  the  said  premises,  and 
to  keep  a  suflScient  stock  of  malt  liquors  thereon :  Provided  always, 
that  in  case  of  a  breach  or  non-performance  of  any  of  the  above  terms 
and  agreements  on  his  part,  the  said  R.  Clarke  shall  forfeit  and  pay 
the  said  J^  Stancliffe,  his  executors,  &c.,  the  sum  of  502.,  to  be  secured 
by  the  joint  and  several  promissory  note  of  hand  of  him  the  said  R. 
Clarke  and  R.  Ward,  of  Macclesfield  aforesaid,  innkeeper,  sucL  money 
to  be  recoverable  as  and  for  liquidated  damages.  As  witness  the  hands 
of  the  parties,  &c. 

<<  Joseph  Stancliffe. 

<<RoBSBT  Clarke." 

This  agreement  was  executed  by  the  plaintiff  on  the  17th  of  October, 
1849,  and' at  the  same  time  the  note  referred  to  in  the  summons  and 
particulars  was  signed  by  the  plaintiff  and  Ward  as  his  surety ;  which 
note  was  as  follows : — 

<c  Macclesfield,  17th  October,  1849. 

<(  On  demand,  we  jointly  and  severally  promise  to  pay  to  Mr.  Joseph 
Stancliffe  or  order  the  sum  of  Fifty  Pounds,  for  value  received. 

<<R0BEKT  GlAKKB. 
aRpBSBI  WaBD." 
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Immediately  on  the  completion  of  these  documents,  the  plaintiff  paid 
for  the  fixtures,  and  took  possession  of  the  premises,  receiving  the  key 
from  Barber,  to  whom  he  communicated  the  fact  that  an  arrangement 
had  been  made.  Up  to  this  time  no  notice  to  quit  had  been  given  or 
received  by  Barber,  nor  had  he  done  any  act  whereby  his  tenancy  was 
♦J.191  <ict^*'°^i^6d.  About  the  middle  of  November,  ^Latham  applied 
^^  to  the  plaintiff  for  the  rent  which  had  become  due  from  Barber 
on  the  12th  of  October  then  last  past.  In  consequence  of  what  then 
transpired.  Barber  and  the  plaintiff  called  upon  Latham ;  when,  after 
paying  his  rent,  Barber  made  certain  proposals  by  which  he  would  have 
been  relieved  from  all  further  liability,  but  no  arrangement  was  come 
to.  At  the  same  interview,  the  plaintiff  told  Latham  that  he  had  taken 
the  premises  from  the  defendant  and  Barber.  In  January,  18^0,  the 
plaintiff  paid  the  defendant  52.  IBs.  4(2.  for  a  quarter's  rent,  less  pro- 
perty tax.  About  the  middle  of  February,  the  plaintiff  agreed  with 
Latham  to  take  a  lease  of  the  premises  from  him  for  three  years,  com- 
mencing on  the  12th  of  October  then  last  past,  at  an  increased  rent. 
A  lease  was  prepared  and  executed  on  the  12th  of  March,  1850.  In 
the  course  of  March,  Latham  served  the  defendant  and  Barber  with 
notice  to  quit.  In  April,  the  plaintiff  sub-let  the  premises  to  Royle, 
who  left  in  a  few  days,  when  he  again  sub-let  them  to  Ashworth,  who 
was  in  possession  till  after  the  commencement  of  these  proceedings. 
On  taking  possession  of  the  premises  in  October,  1849,  the  plaintiff 
commenced  ordering  ale  and  porter  from  the  defendant ;  and  such 
orders  were  received  from  time  to  time  until  the  middle  of  February  in 
the  following  year,  when,  in  consequence,  as  the  plaintiff  alleged,  of  the 
inferior  quality  of  the  liquor  supplied,  he  discontinued  dealing  with  the 
defendant  altogether.  The  plaintiff's  advocate,  therefore,  proposed  to 
show  that  the  ale  and  porter  supplied  by  the  defendant  subsequent  to 
Christmas,  1849,  was  in  fact  bad  and  unmarketable.  It  was  objected 
for  the  defendant  that  this  evidence  was  not  admissible  under  the  sum- 
mons in  the  present  action :  but  the  objection  was  overruled,  the  judge 
saying  that  if  necessary  he  would  direct  the  jury  to  find  that  fact  sepa- 
rately. •  Evidence  wa«  then  given  that  the  plaintiff  had  made  frequent 
complaints  upon  the  subject  to  the  defendant,  and  that  some  of  the 
*d±^l  *beer  supplied  was  in  fact  of  an  inferior  quality  or  in  bad  condi- 
-^  tion,  but  that  no  portion  of  it  had  been  returned  or  rejected : 
and  lastly,  it  was  proved  that  in  September,  1850,  the  defendant  en- 
dorsed the  promissory  note  to  Brindley  and  Thomas,  who  sued  the  plain- 
tiff and  Ward  for  the  amount,  and  recovered  judgment  for  57Z.  198.  debt 
and  costs,  and  that  the  plaintiff  had  satisfied  that  judgment.  On  this 
state  of  things,  the  defendant's  advocate  submitted  that  there  was  no 
case  for  the  jury,  and  that  the  plaintiff  must  be  nonsuited — for  that  the 
oxily  question  under  the  summons  was,  whether  there  had  been  any  con- 
sideration for  the  promissory  note  mentioned  therein ;  that  the  a^ee* 
ment  of  the  17th  of  October  was  such  consideration;  that  the  plaintiff 
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had  upon  his  own  showing  broken  it  by  ceasing  to  deal  with  the  defend- 
ant, and  also  by  sub-letting ;  that  in  eith^  case  he  was  liable  for  the 
502.  for  which  the  note  was  made ;  and  that  he  could  not  recover  that 
sum  as  money  paid  to  the  defendant's  use,  the  agreement  never  having 
been  rescinded.  The  plaintiff  refusing  to  be  nonsuited,  the  judge 
ruled  that  the  case  must  go  to  the  jmry.  No  witnesses  having  been 
called  for  the  defendant,  the  judge,  in  summing  up,  directed  the  jury 
(inter  alia),  that  the  breach  by  the  plaintiff  of  any  one  of  the  stipula- 
tions contained  in  the  agreement  of  the  17th  of  October,  1849,  would 
entitle  the  defendant  to  a  verdict ;  but  that,  if  the  jury  should  be  of 
opinion  (which  was  scarcely  possible  in  the  face  of  his  own  admissions) 
that  the  plaintiff  had  observed  them  all  except  in  ceasing  to  deal  with 
the  defendant  for  ale,  &c.,  they  would  then  say  whether  the  liquor  sup- 
plied was  of  a  marketable  quality.  The  jury  found  for  the  plaintiff 
generally,  damages  502. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  whether  the  judge  ought  not  to  have  nonsuited  the  plaintiff, 
notwithstanding  the  latter's  refusal  to  be  nonsuited. 

Secondly,  whether  evidence  as  to  the  quality  of  the  *liquor  r^j^^  ^ 
supplied  by  the  defendant  to  the  plaintiff  was  admis8ible.(a)  ^ 

Wehby  for  the  appellant. — ^First,  the  judge  of  the  county  court  had 
power  to  nonsuit  the  plaintiff,  notwithstanding  his  refusal.  The  79th 
section  of  the  9  &;  10  Vict.  c.  95,  enacts,  that,  <<  if,  upon  the  day  of  the 
return  of  any  summons,  or  at  any  continuation  or  adjournment  of  the 
said  court,  or  of  the  cause  for  which  the  said  summons  shall  have  been 
issued,  the  plaintiff  shall  not  appear,  the  cause  shall  be  struck  out ;  and 
if  he  shall  appear,  but  shall  not  make  proof  of  his  demand  to  the  satis- 
faction of  the  court,  it  shall  be  lawful  for  the  judge  to  nonsuit  the 
plaintiff,  or  to  give  judgment  for  the  defendant,"  &c.  [Pareb,  B. — 
That  must  mean  <<  nonsuit"  in  the  ordinary  sense  of  the  term.] — 
Secondly,  the  judge  misdirected  the  jury,  in  leaving  to  them  the  ques- 
tion whether  the  liquor  supplied  was  of  a  marketable  quality.  There 
was  an  absolute  contract  on  the  part  of  the  plaintiff  to  purchase  from 
the  defendant  all  the  liquor  consumed  on  the  premises ;  and  the  fact  of 
some  unmarketable  liquor  having  been  supplied  would  not  release  the 
plaintiff  from  that  obligation,  but  would  only  form  the  subject  of  a 
cross  action :  Weaver  v.  Sessions,  6  Taunt.  154.^ 

The  Court  called  on 

Cowling  for  the  respondent. — The  agreement  was  qualified  by  an 
implied  condition  that  the  beer  should  be  good,  and  that,  if  the  defend- 

>E.  C.  L.R.TOL  1. 
(a)  The  third  tpteiffon  was,  whether  the  jndge  was  right  in  reoeiTlDg  evidenee  m  to  the  letting 
of  the  premises  hy  Latham  to  the  plaintiif  in  Febmarji  1850,  the  admissibili^  of  sooh  evidenee 
not  having  been  diipoted  at  the  trial;  and  the  Court  were  clearlj  of  opinion  that  the  eTidenct 
wae  admliMible. 
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mill I  ■  I 

ant  made  a  practice  of  sending  bad  liquor,  the  defendant  might  abandon 
the  contract :  Holcombe  v.  HewBon,  2  Gamp.  891.  In  Weaver  v.  Ses- 
^Asf-n  sions,  it  did  not  appear  *that  bad  malt  was  habitually  sent ;  the 
^  allegation  that  the  plainti£fa  suppUed  « divers  quantities  of  bad 
malt"  would  be  supported  if  on  two  occasions  only  the  malt  was  bad. 
Although  the  plaintiff  may  have  a  remedy  by  cross  action,  that  would 
not  prevent  him  from  availing  himself  of  the  subject-matter  as  a  defence 
to  an  action  on  the  contract.  The  objection  to  the  evidence  was,  not 
that  it  was  inadmissible  to  prove  the  fact  for  which  it  was  offered,  viz. 
that  the  note  had  been  forfeited,  but  that  it  was  inadmissible  under  the 
summons;  and  the  direction  of  the  judge  must  be  considered  with 
reference  to  that  objection.  [Parke,  B« — The  summons  and  particulars 
state  that  the  plaintiff  seeks  to  recover  becsiuse  the  note  was  made 
without  consideration*  Now,  there  was  a  good  coi^ideration  for  it, 
namely,  the  demise  from  the  defendant ;  and  the  real  objection  is,  that 
the  plaintiff  ought  not  to  have  been  compelled  to  pay  it,  because  it  was 
made  upon  a  condition  that  it  should  not  be  enforc^  unless  there  was 
a  breach  of  the  agreement,  and  there  had  been  no^e.  Very  minute 
particularity  is  not  required  in  these  summonses  and  particulars ;  but 
does  this  particular  inform  the  defendant  of  the  real  ground  of  action  ?] 
No  objection  was  made  to  the  summons  or  particulars,  and  the  defend- 
ant was  perfectly  aware  of  what  the  plaintiff's  case  was. 

Welsby  in  reply. — The  meaning  of  the  second  question  is,  whether 
evidence  as  to  the  quality  of  the  liquor  was  admissible  under  the  par- 
tieviars.  It  is  submitted  that  it  was  not.  The  sole  ground  of  action 
stated  in  the  particulars  is  the  want  of  consideration  for  the  note ;  but 
the  plaintiff's  case  at  the  trial  was,  that  the  right  to  enforce  it  was  sus- 
pended, because  there  had  been  no  breach  of  the  agreement.  The 
defendant  could  not  be  prepared  to  meet  such  a  case.  But  even  putting 
the  largest  interpretation  on  the  particulars,  the  evidence  was  not,  in  a 
proper  sense,  admissible ;  for  Holcombe  v.  Hewson  shows  that  proof 
^ddfil  *^^  ^^  ^^^  having  been  supplied  on  one  or  two  occasions  only 
-^  was  not  relevant  to  the  question  in  issue ;  and  nothing  more 
appears  on  the  evidence  in  this  case  than  that  <<  same  of  the  beer  was 
of  an  inferior  quality ;"  which,  however,  the  plaintiff  did  not  return. 
The  plaintiff  was  not  on  that  account  entitled  to  discontinue  altogether 
his  dealings  with  the  defendant.  The  direction,  therefore,  of  the  judge, 
,  in  leaving  it  to  the  jury  whether  the  liquor  supplied  was  of  market- 
able  quality,  was  erroneous.  And  if  the  Court  can  see  that  this  was 
so,  they  will  not  be  bound  by  the  precise  questions  submitted,  but  decide 
according  to  the  merits  of  the  case. 

Pares,  B. — ^In  this  case  certain  questions  are  submitted  to  us  by  the 
judge  of  the  county  court ;  and  we  are  to  pronounce,  not  whether  or 
no  there  was  a  wrong  verdict  upon  the  evidence,  but  whether  in  point 
of  law  the  case  was  rightly  decided.    The  first  question  is,  whether  the 
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judge  ought  not  to  have  nonsuited  the  plaintiff  notwithstanding  his 
refusal  to  be  nonsuited.  A  clause  in  the  statute  directs  the  judge  to 
nonsuit  in  the  event  of  the  plaintiff  appearing  and  not  making  proof 
of  his  demand  to  the  satisfaction  of  the  court.  I  take  it  that  the  term 
<< nonsuit"  is  there  used  in  the  same  sense  as  in  ordinary  law  proceed^ 
ings,  that  is,  it  is  optional  with  the  plaintiff  whether  he  will  submit  to 
be  nonsuited ;  and  in  the  event  of  his  revising,  if  there  is  no  case  to 
warrant  a  verdict  for  him,  it  is  the  duty  of  the  judge  to  direct  the  jury 
to  find  for  the  defendant.  The  answer,  therefore,  to  the  first  question 
is,  that  the  judge  ought  not  to  have  nonsuited,  since  he  could  not  do  it 
without  the  plaintiff's  consent,  and  that  was  withheld. 

The  second  question  is,  whether  evidence  as  to  the  quality  of  the 
liquor  was  admissible.  This  question  is  asked  vith  reference  to  the 
particulars  of  the  plaintiff's  demand,  which  are  in  this  form:  [His 
Lordship  read  the  ^particulars.}  Now  if  these  particulars  are  r^ ^^^ 
to  be  strictly  construed,  the  statement  contained  in  them  is  not  ^ 
true ;  for  there  is  no  proof  that  the  defendant  received  the  note  with- 
out value  or  consideration ;  on  the  contrary,  it  appears  that  the  defend- 
ant entered  into  an  agreement  with  the  plaintiff  that  he  would  demise  to 
him  a  public-house  at  a  certain  rent,  with  a  contract  that  the  plaintiff 
should  purchase  from  him  all  the  ale  and  beer  which  should  be  consumed 
oil  the  premises.  This  agreement  was  entered  into  by  the  defendant 
without  having  any  title ;  and  at  the  same  time,  and  bearing  the  same 
date,  the  plaintiff  gave  the  promissory  note,  which  he  was  ultimately  com- 
pelled to  pay.  There  is  a  stipulation  in  the  agreement,  that  in  case  of  any 
breach  or  non-performance  of  any  of  its  terms,  the  plaintiff  shall  forfeit 
and  pay  to  the  defendant  the  amount  of  the  note  as  liquidated  damages. 
Therefore  the  true  account  of  the  transaction  is,  that  the  note,  which  the 
plaintiff  was  compelled  to  pay,  was  a  note  given  for  value,  because  it  was  a 
security  for  the  performance  of  the  agreement,  and  made  in  consequence 
of  the  demise,  which  was  a  benefit  to  the  plaintiff,  although  the  defend- 
ant had  no  power  to  demise,  for  the  plaintiff  got  possession  under  the 
agreement,  and  continued  in  possession  for  a  considerable  time.  So,  no 
doubt,  there  was  sufficient  consideration  for  the  promissory  note,  and, 
consequently  if  the  plaintiff  is  to  be  bound  by  ,his  particulars,  taken  in 
a  strict  sense,  he  cannot  recover  on  the  ground  stated.  But  for  the 
sake  of  doing  substantial  justice,  we  must,  I  think,  deal  with  these 
particulars  in  the  same  way  as  with  particulars  of  demand  in  the  supe- 
rior Courts,  and  inquire,  not  whether  the  statement  is  accurate  in  all 
respects,  but  whether  the  defendant  has  been  misled  by  them.  Now  in 
my  opinion  the  defendant  could  not  have  been  mistaken  as  to  the  fact, 
that  the  plaintiff  was  seeking  to  recover  by  reason  of  his  having  been 
compelled  to  pay  the  amount  of  the  promissory  note,  which,  as  between 
him  and  the  defendant,  he  was  not  bound  to  pay.  That  is  the  rucAAQ 
real  meaning  of  the  particulars ;  and  consequently  the  ^plaintiff  ^ 
was  at  liberty  to  show  that  the  note,  though  given  for  valuable  c<m* 
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Bideration,  was  given  on  condition  only,  and  could  not  be  enforced  untO 
that  condition  was  broken.  The  defendant,  who  knew  perfectly  well 
the  circumstances  under  which  the  note  was  given,  could  not  have  been 
misled  as  to  hb  defence  to  the  action,  for  he  must  have  supposed  that 
the  plaintiff  was  simply  seeking  to  recover  on  the  ground  that  he  was 
not  bound  to  pay  the  note.  The  second  question  must  therefore  be 
answered  in  the  affirmative,  that  under  this  particular,  with  that  liberal 
interpretation  which  it  ought  to  receive,  it  was  competent  for  the  plain- 
tiff to  show  that  the  agreement  was  performed ;  and  on  the  other  hand, 
for  the  defendant  to  show  a  breach  of  it,  which  entitled  him  to  enforce 
the  promissory  note. 

[His  Lordship  then  adverted  to  the  third  question,  and  proceeded :] — 
That  disposes  of  all  the  points  included  in  the  questions  formally  put 
to  us.  But  then  comes  a  matter  upon  which  my  Brother  Platt  at  first 
entertained  some  doubt,  but  has  now  come  to  the  same  conclusion  as 
myself,  namely,  whether  under  the  18  &  14  Vict.  c.  61,  which  gives  the 
appeal,  we  are  not  strictly  confined  to  the  questions  submitted  to  us  by 
the  judge  of  the  county  court.  The  14th  section  of  that  statute  enacts, 
<<  that  if  either  party  in  any  cause  of  the  amount  to  which  jurisdiction  is 
given  to  the  county  courts  by  this  Act  shall  be  dissatisfied  with  the  deter- 
mination or  direction  of  the  said  Court  in  point  of  law,  or  upon  the  admis- 
sion or  rejection  of  any  evidence,  such  party  may  appeal  from  the  same 
to  any  of  the  superior  Courts  of  common  law  at  Westminster,  two  or  more 
of  the  puisne  judges  whereof  shall  sit  out  of  term  as  a  Court  of  appeal  for 
that  purpose,  &c. ;  and  the  said  Court  of  appeal  may  either  order  a  new 
trial  on  such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be  entered 
for  either  party,  as  the  case  may  be,  and  may  make  such  order  with 
respect  to  the  costs  of  the  said  appeal  as  such  Court  may  think  proper ; 
and  such  order  shall  be  final."  And  the  15th  section  enacts,  «<  that 
*44<)1  *^^^^  appeal  shall  be  in  the  form  of  a  case  agreed  on  by  both 
^  parties  or  their,  attorneys ;  and  if  they  cannot  agree,  the  judge 
of  the  county  court,  upon  being  applied  to  by  them  or  their  attorneys, 
shall  settle  the  case  and  sign  it,  &c."  Now,  here  the  judge  does  not 
confine  himself  simply  to  asking  the  three  questions,  and  stating  facta 
sufficient  to  render  them  intelligible,  but  he  sets  out  his  own  direction 
to  the  jury ;  and  we  must  assume  that  there  was  some  object  in  doing 
so.  Looking,  then,  to  the  summing  up,  I  cannot  help  thinking  that  it 
is  erroneous.  The  judge  directed  the  jury  (inter  alia),  <<  that  the  breach 
by  the  plaintiff  of  any  one  of  the  stipulations  contained  in  the  agree- 
ment of  the  17th  of  October,  1849,  would  entitle  the  defendant  to  a 
verdict."  That  is  perfectly  true ;  but  he  goes  on  ta  say,  «if  the  jury 
should  be  of  opinion  that  the  plaintiff  had  observed  them  all,  except  in 
ceasing  to  deal  with  the  defendant  for  ale,  &c.,  they  would  then  say 
whether  the  liquor  supplied  was  of  a  marketable  quality."  It  is  diffi- 
cult to  see  how  they  could  have  been  of  opinion  that  the  plaintiff  had 
observed  all  the  conditions  with  that  exception,  for  there  was  evidence 
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that  he  broke  one  of  them,  by  sub-letting  without  the  defendant's  con- 
sent in  writing.  In  strictness^  however,  the  judge  ought  not,  on  the 
evidence  of  the  plaintiff,  to  have  left  to  the  jury  the  question  whether 
the  liquor  was  of  a  marketable  quality ;  for  if  on  one  or  more  occasions 
the  liquor  was  of  an  unmarketable  quality,  that  did  not  authorize  the 
plaintiff  to  avoid  the  contract,  and  transfer  his  custom  elsewhere.  His 
contract  is  to  purchase  from  the  defendant  the  whole  of  the  ale  and 
porter  consumed  on  the  premises ;  and  if  that  contract  is  literally  con- 
strued, the  quality  of  the  liquor  is  immaterial.  But  on  a  reasonable 
construction  of  it,  the  plaintiff  certainly  was  not  bound  to  accept 
liquor  unfit  to  be  drunk,  and  consequently  there  was  a  corresponding 
implied  obligation  on  the  part  of  the  defendant  to  supply  liquor  of  a 
proper  quality.  Then,  what  is  the  consequence  of  bad  liquor  being 
sent  ?  The  plaintiff  was  at  liberty  to  return  it,  and  if  better  could  not 
,*be  procured  on  that  particular  occasion,  to  get  some  elsewhere ;  r^^rn 
and  if  the  defendant  continued  to  supply  bad  liquor,  the  plain-  ^ 
tiff  might  sue  him  on  the  implied  contract.  Therefore,  it  does  not  fol- 
low that  because  on  some  one  occasion  the  liquor  was  bad,  that  the 
'ylaintiff  had  a  right  to  dispense  altogether  with  the  contract ;  and  as 
the  direction  of  the  judge  was  wrong  in  that  respect,  there  must  be  a 
new  trial.  Probably,  at  the  next  trial,  the  jury  will  be  asked  whether 
the  plaintiff  has  not  violated  the  agreement  by  sub-demising  without 
the  consent  of  the  defendant  in  writing,  in  which  case  the  plaintiff  can- 
not recover. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  defendant  demised  to 
the  plaintiff  a  public-house  at  a  certain  rent ;  and  the  plaintiff  entered 
into  two  stipulations,  one  not  to  underlet  without  the  defendant's  con- 
sent in  writing,  the  other  to  purchase  from  the  defendant  all  the  malt 
liquor  consumed  on  the  premises.  For  the  purpose  of  securing  a  due 
performance  of  this  agreement,  a  promissory  note  for  50L  was  given  by 
the  plaintiff  to  the  defendant.  It  appears  by  the  evidence  that  the 
plaintiff  ceased  to  purchase  his  beer  of  the  defendant  and  sub-let  the 
house,  so  that  there  were  two  clear  breaches  of  the  agreement.  The 
defendant  endorsed  over  the  note,  and  the  plaintiff  was  compelled  to 
pay  the  amount  to  the  endorsees.  The  plaintiff  thereupon  brings  this 
action  to  recover  that  sum,  and  he  claims  it  as  money  paid  for  the  use 
of  the  defendant.  He  says  in  his  particulars  that  the  money  was  paid 
by  him  under  a  judgment  obtained  on  that  promissory  note,  for  which 
he  never  received  from  the  defendant  any  value  or  consideration.  It 
seems  to  me  that  it  would  be  most  unjust  to  bind  down  the  plaintiff  to 
the  very  words  of  the  particulars,  when  they  are  sufficient  to  point  out 
the  ground  of  action.  Their  substance  is :  ^<  I  seek  to  recover  from 
you  the  sum  of  money  obtained  from  me  by  the  endorsees,  under  a  judg- 
ment upon  the  promissory  note  given  by  me  as  a  security  only."   Could 
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niAf'-i-t  the  defendMit  doubt  that  the  qaettion  to  be  tried  ^as  whether 
-'  he  had  any  right  to  sue  ou  the  note^*— for  the  endorsees  were 
only  suing  for  his  benefit  ?  Therefore,  I  think  that  there  is  no  valid 
objection  to  the  particulars,  inasmuch  as  the  defendant  could  not  have 
been  misled  by  them.  Then,  as  to  whether  the  judge  was  justified  in 
nonsuiting  the  plaintiff,  most  unquestionably  he  had  no  right  to  non- 
suit. The  meaning  of  a  nonsuit  is,  that  the  plaintiff  will  not  stay  in 
Court  to  hear  the  verdict  of  the  jury.  But  if  he  chooses  to  take  their 
opinion,  and  the  facts  show  that  he  has  no  cause  of  action,  it  is  the 
duty  of  the  judge  to  direct  the  jury  to  find  for  the  defendant.  I  am 
also  of  opinion  that  the  judge  misdirected  the  jury.  If  he  had  left  to 
them  the  question  whether  the  plaintiff  had  sub-demised  the  premises 
without  the  consent  of  the  defendant  in  writing,  the  jury  must  have 
found  for  the  defendant,  as  there  was  a  clear  breach  of  the  agreement 
in  that  respect.  My  only  doubt  was,  whether  this  point  was  open. 
Now  the  14th  section  of  the  18  k  14  Vict.  c.  61,  empowers  the  Court 
of  appeal  « to  order  a  new  trial  on  such  terms  as  it  may  think  fit,  or 
order  judgment  to  be  entered  for  either  party,  a$  the  ca9e  may  bei^' 
thus  showing  that  the  whole  ea9e  is  submitted  to  the  consideration  w  J" 
the  Court.  Then  the  15th  section  directs  the  appeal  to  be  in  the  form 
of  a  case,  that  is,  each  party  is  to  make  a  statement ;  and  if  they  do 
not  agree  on  the  facts,  the  judge  is  to  be  the  arbitrator.  There  is,  there- 
fore, nothing  in  those  sections  confining  the  att^:ition  of  the  Court  to 
the  questions  formally  asked ;  and  since,  in  the  present  case,  the  judge 
has  stated  how  he  directed  the  jury,  we  are  bound  to  look  at  it,  and  see 
whether  justice  has  been  done ;  and  as  we  find  that  the  summing  up  is 
wrong,  it  is  our  duty  to  direct  a  new  trial. 

Verdict  to  be  set  aside  and  a  new  trial  had,  the  plaintiff  to 
pay  the  costs  to  the  defendant. 
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■IN  THE  EXCHEQUER  CHAMBER.      C*«2 

{In  Errar  from  tht  Qcurt  of  Exchequer.^ 


JoiTBS  V.  J<»tN80N  and  Morgan.    FA.  6. 

The  oovnoil  of  the  borongh  of  I«iohfield,  preTiousIy  to  making  a  borough  rate,  made  an  estimaU 
under  the  5  A  6  WiU.  4,  o.  76,  a.  92,  whieh  estimate  contained  (amongst  others)  the  two  fol« 
lowU^;  Itenif : — ^Oompmutttion  to  the  late  town  defk,  three  yean  and  a  half,  105/.  14t.  lOtf. ; 
law  expenees,  8002."  The  first  of  these  items  was,  as  it  expressed,  an  award  of  compensation 
to  a  former  town  elerk,  who  had  been  dismissed  from  his  sitnation  by  the  corporation.  The 
seeoad  item  bad  been  hiolnded  in  the  eettmate  to  meet  the  demand  of  the  attorney  to  the  eor- 
poration  for  oosts  and  diaborsements.  The  attorney  had  paid  the  sum  of  467/.  to  a  party,  to 
•ave  the  corporation  ftt>m  an  execution,  and  this  snm  was  one  of  the  items  i&clnded  in  the 
charges  as  a  dlsbortement  At  the  time  the  estimate  was  made,  the  attorney  had  not  delirered 
any  signed  bill  of  eosts  to  the  oorporation.  The  council  afterwards  made  a  boroagh  rate, 
wMdi  inolvded  the  sums  so  mentioned  in  the  estimate.  At  a  meeting,  which  was  noi  a  pnblic 
one,  the  boroagh  oonnoil  made  an  order,  which  directed  the  oreneers  of  oertain  parishes 
within  the  boroagh  to  pay  the  proportions  assessed  upon  their  parishes  out  of  the  poor-rates 
ttade  and  ooUeoted ;  and  they  also  issued  a  warrant  to  their  treasorer,  oommaodiog  him* 
within  100  days /rom  the  date  thereof,  to  demand  fVom  the  overseers  the  said  proportions.  The 
treasurer  issued  his  precept  to  the  overseers,  reqairiag  them,  within  100  days  after  the  receipt 
thereof  to  pay  the  proportions  out  of  the  poor  rates  made  and  oollected,  or  to  be  made  and 
oolleoted.  A  warrant  was  issaed  by  the  defondants,  one  of  whom  was  the  Mayor  of  Lichfield, 
and  both  justices  of  the  borough,  against  an  overseer  who  had  not  paid  the  proportion  assessed 
In  his  parish.  This  wamnt  contained  the  Tenue  in  the  margin,  and  directed  a  certain  sum  to  be 
levied  by  distress  of  the  plaintiiT's  goods,  and  provided,  that  *'  if,  within  the  space  of  five  days 
next  after  such  distress  by  you  talcen,  the  snm  of,  Ac,  shall  not  be  paid,  then  you  do  sell  the 
said  goods  f  and  eoneluded  thus : — ^^  Given  under  our  hands  and  seals,  and  under  the  eorporste 
teal  of  the  said  borough  and  eiij.  T.  T.  (l.  s.),  M.  B.  M.  (l.  s.).  Justices  of  the  said  borough 
and  city;  Thomas  (oorporation  seal)  Johnson,  Mayor."  The  defendant  Johnson  was  not  stated 
in  the  body  of  the  warrant  to  be  mayor  of  the  borough : — 

Hrid,  on  error,  by  the  Court  of  Exchequer  Chamber ; 

Vinitf  that  the  rate  was  valid ;  as  a  borough  rate  need  not  be  made  In  publlo. 

Beeendly,  that  the  items  of  105<.  and  8001.  eouid  not  be  considered  as  hif-gom  eorpeneee,  so  as  to 
make  the  rate  retrospective  with  regard  to  them,  as  the  qaestions  relating  to  the  first  item 
were  under  litigation  at  the  time  of  the  making  of  the  rate ;  and  that,  as  to  the  second  item, 
the  council  were  justified  in  treating  sueh  expenses  as  not  actually  incurred  before  the  delivery 
of  the  solicitor's  bill;  and  as  the  rate  was  good  upon  the  face  of  it,  and  the  overseer  (the 
plaintiiT)  had  not  appealed  against  it»  he  could  not  object  to  it  as  against  the  defendants. 

Thirdly,  that  the  variance  between  the  precept  of  the  treasurer  and  the  warrant  of  the  mayor  as 
to  the  Ume  of  payment  was  immaterial ;  and,  at  all  events,  that  the  pIidntiiT  could  not  com- 
plain of  it,  as  he  had  themby  a  farther  Ume  for  payment  given  him. 

JFourthly,  that  the  plaintiff  was  liable  to  have  his  goods  seised  as  a  distress,  although  he  was  out 
of  ofllce  before  the  distress  warrant  was  executed,  as  he  was  the  offender  under  the  55  Geo.  S, 
0.  51,  which  providM  tiiat  the  offender's  goods  shall  be  seised,  and  gives  the  existing  overseers 
power  to  make  a  rate  to  reimburse  him. 

JFifthly,  that  the  fact  of  the  warrant  of  distress  being  under  the  hands  and  seals  of  the  two 
defendants  as  jostioes,  did  not  prevent  the  warrant  from  being  the  warrant  of  one  of  them  as 
auyor,  the  warrant  having  his  signature  and  the  corporate  seal  attaohed  to  it. 

In  this  case(a)  a  writ  of  error  haying  been  brought  upon  the  jndg 
ment  of  the  Court  of  Exchequer  by  the  plaintiff  *below,  the  case  r^c^^q 
was  argued(()  in  the  Sittings  after  last  Michaelmas  Term  (Dec.  '- 

(a)  See  the  oase^  6  Bxeh.  868» 

(6)  Before  Pattusoit,  J.,  Couiud«i,  J.,  Mauim,  J^  Wisbimav,  J.,  Cbssswxll,  J.,  EblI|  ^^ 
WttJLUxiy  J.,  and  Talfoubd,  J. 
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Qray^  for  the  plaintiff  in  error,  who  stated  that  he  should  confine  his 
argument  to  the  fiye  following  points  :(a)  First,  that  the  rate  was  not  made 
in  public,  and  was  invalid.  Upon  this  point,  he  cited  the  Municipal  Cor* 
poration  Act,  5  &  6  Will.  4,  c.  76^  s.  92 ;  55  Geo.  8,  o.  51,  ss.  1  &  12 ; 
4  &  5  WiU.  4,  c.  48,  s.  1 ;  7  W.  4  &  1  Vict.  c.  81. 

Secondly,  admitting  the  rate  to  be  good  upon  the  face  of  it,  that  it 
was  void,  inasmuch  as  it  included  some  retroapeetive  expenses — 5  &  6 
Will.  4,  c.  76,  s.  92,  Woods  v.  Reed,  2  M.  A;  W.  777,  Rex  v.  Justices  of 
Kent,  10  B.  k  C.  477,*  Rex  v.  Justices  of  Flintshire,  5  B.  &  Aid.  761, *• 
Rex  V.  Chapel  Wardens  of  Bradford,  12  East,  556,  and  Cortis  i^.  Kent 
Waterworks  Company,  7  B.  &  C.  814.® 

Thirdly,  that  the  warrant  of  the  treasurer  to  the  overseers  fixed  a 
time  for  the  payment  of  the  rate,  which  time  differed  from  that  fixed  by 
the  warrant  of  the  mayor  to  the  treasurer,  in  contravention  of  the  55 
Greo.  8,  c.  61. 

Fourthly,  that  the  fifth  plea  in  bar  was  bad,  as  it  appeared  therefrom 
that  the  plaintiff  was  out  of  office  at  the  time  of  the  distress,  and  overseers 
are  not  liieible  to  have  their  goods  seized  when  they  are  out  of  office(&) — 
55  Geo.  3,  c.  51,  ss.  12  &  14.    And, 

Fifthly,  that  as  the  7  Will.  4  &  1  Vict.  c.  81,  s.  1,  required  the  warrant 
to  be  under  the  hands  and  seals  of  either  two  justices  of  the  peace  or  of 
*4541  ^^^  m&yor,  and  as  the  ^warrant  was  signed  and  sealed  by  two 
justices,  it  was  a  perfect  instrument  before  the  corporate  seal  and 
signature  of  the  mayor  were  attached,  and  therefore  that  both  of  the 
avowries  were  not  proved. 

Keating  (with  whom  was  Wkitmare)  appeared  for  the  defendants  in 

error ;  but  he  was  stopped  by  the  Court,  who  intimated  that  they  would 

call  upon  him  if  they  should  find  it  necessary  to  hear  any  argument  upon 

the  part  of  the  defendants. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — ^In  this  case,  which  was  argued  in  last  Term,  the  first 
objection  taken  was,  that  the  borough  rate  for  which  the  distress  was 
made  was  not  made  in  public.  The  powers  given  to  make  such  a  rate  *is 
by  section  92  of  the  5  &  6  Will.  4,  c.  76,  by  which  it  is  enacted,  tjiat 
the  council  shall  have  all  the  powers  ^'  which  any  justices  of  the  peace 
assembled  at  their  general  or  quarter  sessions  in  any  county  in  England 
have  within  the  limits  of  their  commission,  by  virtue  of  the  stat..  55 
Geo.  8,  c.  51,  '^  or  as  near  thereto  as  the  nature  of  the  case  will  admit," 
&;c. ;  ^^  and  all  warrants  required  by  the  said  Act  to  be  issued  under  the 
hands  and  seals  of  two  or  more  justices,  shall  in  like  case  be  sigaed  by 
the  mayor,  and  sealed  with  the  seal  of  the  borough."    The  55  Geo.  8, 

.  B.  0.  L.  B.  vol  21.  »»Id.7.  •  Id.  14. 

(o)  The  labskanoe  of  these  objections  taify  appean  from  the  judgment  of  tlie  Court  of  Bkefae* 
f  aer  Chamber,  and  fh>m  the  report  of  the  ease  in  the  Ooort  below. 
(6)  This  point  if  omitted  in  the  report  of  tlio  ease  in  the  Court  below. 
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o.  61,  directs  the  coanty  rate  to  be  made  by  the  jastices  at  sessions,  but 
is  silent  as  to  its  being  made  in  public.  It  seems  that  a  practice  had 
prevailed,  by  which  the  business  required  to  be  transacted  by  the  justices 
at  general  or  quarter  sessions  was  conducted  in  private ;  and  to  remedy 
this,  the  4  &  5  Will.  4,  o.  48,  was  passed,  which  enacts,  that  all  business 
appertaining  to  county  rates  shall  be  done  and  transacted  publicly,  and 
in  open  court,  and  if  done  otherwise,  it  should  not  be  binding  or  effectual. 
This  latter  statute  is  not  referred  to  in  terms  '''by  the  5  &  6  Will.  r*A55 
4,  c.  76,  8.  92 ;  but  it  is  contended  by  the  counsel  for  the  plain- 
til^  that  as  it  is  a  dediiratory  Act,  it  has  put  a  construction  upon  the  55 
Geo.  8,  c.  51 ;  and  that,  therefore,  the  reference  to  the  latter  Act  in  the 
5  k  6  Will.  4,  c.  76,  s.  92,  obliges  the  town  council  of  any  borough  to 
make  a  borough  rate  in  public.  Now  the  town  council  ol^  a  borough  are 
a  representative  body,  but  the  justices  of  sessions  are  not.  There  is  also 
no  clause  throughout  the  5  &;  6  Will.  4,  c.  76,  which  required  any  of  the 
proceedings  of  the  town  council  to  be  conducted  in  public ;  nor  have 
they  any  general  or  open  court  in  which  they  transact  business.  It  may 
well  be,  therefore,  that  the  legislature  purposely  omitted  any  reference 
to  the  4  &  5  Will.  4,  c.  48,  in  the  5  &;  6  Will.  4,  c.  76.  But  further, 
the  words  of  the  92d  section  are,  ^^  as  near  thereto  as  the  nature  of  the 
case  will  admit ;"  and  the  nature  of  the  case  will  not  admit  of  the  town 
council  transacting  their  business  publicly  in  open  court,  they  not  having 
such  a  court.  Again,  the  transacting  of  business  in  open  court  is  not  a 
power,  but  rather  a  restriction  of  the  powers,  of  the  justices.  There  is 
no  provision  ordering  the  making  of  a  borough  rate  by  the  council  to  be 
public.  We  have  no  hesitation  in  saying,  that  it  is  not  necessary  that 
the  rate  should  be  made  in  public. 

The  second  objection  is  that,  though  the  rate  in  question  is  good  on 
the  face  of  it,  yet  it  is  void,  because  the  estimate  of  the  expenses  for 
defraying  which  the  rate  is  made  includes  some  expenses  already  in- 
curred ;  and  the  case  of  Woods  v.  Reed  is  cited  as  a  direct  authority  on 
this  point.  The  92d  section  of  the  5  fc  6  Will.  4,  speaks  of  the  borough 
fund,  and  in  the  early  part  of  it  specifies  the  purposes  to  which  the 
borough  fund  shall  be  applied,  and  amongst  others,  mentions  the  pay- 
ment of  various  expenses  incurred  under  the  provisions  of  the  Act. 
Such  expenses  must  necessarily  have  been  incurred  before  the  expend- 
ing of  the  borough  funds  in  payment  of  them,  therefore  that  part  of  the 
section  clearly  affords  an  answer  to  the  question  *now  before  us.  rii^Af-r^ 
The  section  first  contemplates  the  case  of  the  borough  fund,  '- 
arising  from  the  ordinary  revenues  of  the  borough,  being  more  than 
sufficient  for  the  purposes  specified,  and  provides  for  the  application  of 
the  surplus ;  it  then  contemplates  the  borough  fund  being  insufScient 
for  the  purposes  specified,  and  it  provides  for  that  case :  <<  The  council 
of  the  borough  is  hereby  authorized  and  required  from  time  to  time  to 
estimate,  as  correctly  as  may  be,  what  amount  in  addition  to  such  fund 
will  be  sufficient  for  the  payment  of  the  expenses  to  be  incurred  in 
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carrying  into  effect  the  proviBions  of  this  Act,"  and  to  raise  the  aitioimt 
by  a  rate ;  <<  and  all  such  sums  levied  in  parsuance  of  such  borough  rate 
shall  be  paid  over  to  the  account  of  the  borough  fund."  The  Court  of 
Exchequer,  in  Woods  v.  Reed,  construed  these  words  <<to  be  incurred*' 
in  reference  to  the  time  of  making  the  rate,  and  by  analogy  to  the  cases 
of  poor  rates  and  church  rates,  which  cannot  be  made  retrospective^ 
for  the  payment  of  charges  or  expenses,  but  must  be  prospective ;  and 
they  held  that  an  assessment  by  the  town  council  for  bygone  expenses 
would  vitiate  a  rate  otherwise  good  on  the  face  of  it.  The  principle 
recognised  in  the  case  of  church  rates  is,  that  the  rate  payers  ought  to 
be  liable  only  for  the  expenses  incurred  whilst  they  are  rate  payers, 
and  are  not  to  be  contributory  to  those  incurred  before  they  become  so. 
This  seems  applicable  to  the  case  of  a  borough  rate  equally  with  any 
other,  but  still  it  may  be,  that  the  words  «<  to  be  incurred,"  used  in  this 
section,  may  have  reference,  not  to  the  time  of  the  making  of  the  rate, 
but  to  the  time  of  the  passing  of  the  Act.  If  this  be  the  true  construc- 
tion, the  case  of  Woods  v.  Reed  cannot  be  supported.  But  without 
positively  determining  that  point,  we  think  there  are  other  answers  to 
this  objection  which  render  it  untenable.  In  the  first  place,  the  special 
verdict  does  not  distinctly  show  that  the  items  objected  to  in  the  esti- 
mate were  properly  bygone  expenses.  They  appear  to  be  sums  paid 
0Aetr-t  by  way  of  compensation  to  the  '^'former  town  clerk,  the  amount 
-^  of  which  could  not  be  told  at  the  time  of  the  making  of  the  rate, 
but  which  were  still  under  litigation ;  also  the  expenses  of  various  liti- 
gations which  were  at  the  time  not  fully  ascertained,  part  of  whidb  was 
paid  by  the  town  clerk  of  his  own  accord,  and  out  of  his  own  funds,  and 
would  come  into  the  estimate  of  the  amount  required  to  be  raised. 
Some  latitude  must,  we  think,  be  allowed ;  and  particularly  in  cases  of 
litigation,  the  council  may  be  justified  in  treating  the  expenses  as 
expenses  not  actually  incurred  before  the  delivery  of  the  solicitor's  bill. 
It  does  not  therefore  clearly  appear  that  those  sums  were  bygone 
expenses.  In  the  next  place,  the  rate  being  good  upon  the  face  of  it, 
and  unpaid,  the  defendants,  acting  only  as  justices,  and  not  having  made 
either  the  rate  or  the  estimate,  were  justified  in  issuing  their  warrant 
of  distress ;  and  the  plaintiff  cannot  say  the  rate  is  bad  as  regards  them. 
It  is  not  said  that  the  plaintiff  was  a  person  not  liable  to  be  rated,  and 
even  if  the  rate  be  wrong,  he  cannot  raise  that  question  in  this  action. 
This  point  was  not  taken  in  Woods  v.  Reed.  If  the  plaintiff  be 
aggrieved  by  the  rate,  he  may  appeal  to  the  recorder  of  the  borough 
under  the  92d  section. 

The  third  objection  is,  that  the  warrant  of  the  treasurer  to  the  over^ 
seers  does  not  fix  the  same  time  as  the  warrant  of  the  mayor  to  the 
treasurer,  the  latter  being  for  payment  within  100  days  after  date,  and 
the  former  within  100  days  after  the  receipt  of  the  treasurer's  warrant ; 
and  it  is  contended,  that  the  55  Geo.  S,  c.  51,  s.  12,  requires  the  same 
time  to  be  specified  in  each  in  a  clear  and  positive  manner ;  and  that 
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the  treasurer's  wamunt  is  altogether  y<Hd,  if  it  does  not  agree  in  this 
respeet  with  that  of  the  mayor.  TUs  objection  is  shaped  in  two  ways : 
first,  with  regard  to  the  avowry  itself;  secondly,  with  regard  to  the 
finding  in  the  spe<»al  yerdict.  The  avowry  states  in  substance,  that 
the  council,  to  wit,  on  the  19th  of  Jnly,  made  a  rate,  and  appointed  a 
treasurer  to  collect  it,  and  ordered  the  '''overseers  to  pay  it  out  r^^AKQ 
of  the  poor  rates,  but  does  not  mention  any  time ;  and  then  it  ^ 
states,  that  the  mayor,  to  wit,  on  the  day  and  year  last  aforesaid,  made 
a  warrant  to  the  treasurer,  commanding  him,  within  100  days  from  the 
date  thereof,  to  demand  and  collect  and  receive  the  money  from  the 
overseers ;  and  thereupon  the  treasurer  made  his  warrant  to  the  over- 
seers, and  thereby  demanded,  that  within  100  days  next  after  the 
receipt  thereof,  they  should  pay  the  money ;  and  that  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  a  copy  of  such  warrant  was  left  at 
the  house  of  and  received  by  the  plaintiff.  It  is  argued,  that  this 
avowry  can  only  be  supported  by  treating  the  days  mentioned  as  mate- 
rial, by  which  it  would  appear  that  both  warrants  were  on  the  same  day, 
and  that  the  warrant  by  the  treasurer  was  received  on  the  day  of  the 
date ;  so  that  100  days  from  that  date,  or  100  days  from  the  receipt, 
would  embrace  precisely  the  same  time.  If  it  did  not,  the  warrant  of 
the  treasurer,  according  to  the  argument,  would  be  void.  But  then, 
if  the  avowry  be  so  construed,  the  finding  of  the  special  verdict,  that  it 
was  received  on  the  29th  of  July,  would  show  that  the  avowry  was  not 
proved.  This  argument  proceeds  on  the  supposition,  that  the  warrant 
of  the  treasurer  would,  if  it  did  not  correspond  exactly  as  to  the  time 
of  payment  with  that  of  the  mayor,  be  void  under  the  provisions  of  the 
55  Geo.  3,  c.  51,  s.  12.  But  we  are  of  opinion,  that  the  statute  is  in 
that  respect  directory ;  and  whatever  might  have  been  the  case  if  the 
time  had  been  abridged,  the  warrant  is  not  vitiated  by  the  extension  of 
the  time,  as  no  distress  could  be  made  till  the  more  extended  time  men- 
tioned in  it  had  elapsed.  The  days  laid  in  the  avowry  under  a  videlicet 
are  not  strictly  material,  and  whether  or  not  it  might  be  open  to  special 
demurrer,  it  is  good  after  verdict,  unless  there  be  any  variance.  We 
may,  however,  observe,  that  the  mayor's  warrant  does,  in  truth,  give 
the  extended  time,  because  it  directs  the  treasurer  to  apply  for  a  dis- 
tress warrant,  if  the  '^'money  be  not  paid  within  100  days,  demand  r^t^rg 
having  been  first  made ;  the  fair  meaning  of  which  is,  that  the  ^ 
payment  is  to  be  within  100  days  after  demand  made. 

The  fourth  objection  arises  on  the  demurrer  to  the  fifth  plea  in  bar, 
namely,  that  the  plaintiff,  being  out  of  office  at  the  time  of  the  distress, 
was  not  liable  to  have  his  goods  seized.  An  answer  was  given  in  the 
course  of  the  argument,  and  acquiesced  in  by  the  counsel  for  the  plain- 
tiff, that  the  distress  is  given  for  the  offender's  goods,  and  the  plaintiff 
was  the  offender ;  and  by  the  statute,  the  overseers  can  make  a  rate  to 
reimburse  him. 

A  fifth  objection  was  taken  (which  is  in  truth  only  a  question  of  costs), 
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and  it  was  contended  that  both  ayowries  were  not  supported ;  for,  the 
warrant  of  distress  having  been  signed  by  the  defendant  Johnson  as  a 
justice,  he  could  not  afterwards  sign  it  as  mayor ;  but  we  are  of  opinion 
that  he  might  act  in  both  characters,  and  that  the  warrant  is  not  less 
the  warrant  of  the  mayor,  because  it  is  also  that  of  the  justice.  On 
these  grounds  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


♦460]  *CoB  V.  Platt  and  Another.    Feb.  6. 

Held  in  the  Ezeheqner  Chamber,  aArming  the  jadgment  of  the  Court  of  Exchequer,  that,  under 
the  Factory  Aek,  7  A  8  Viot  e.  15,  b.  21,  the  ooonpler  of  a  mill  if  only  bound  to  provide  a 
■ecnre  fence  for  the  mill-gearing  and  machinery,  and  to  keep  up  the  fence  when  the  parts 
required  to  be  fenced  are  in  motion  for  some  manufhcturing  process.  Therefore,  where  the 
declaration  stated  that  the  defendants  were  the  occupiers  of  a  building  in  which  steam  power 
was  used  to  work  machinery  employed  in  manufacturing  cotton,  and  in  part  of  which  building 
there  was  certain  mill-gearing,  being  a  shaft,  which  was  worked  and  put  in  motion  by  the  said 
steam  power;  yet  the  defendants  disregarded  their  duty  In  this,  that  the  shaft  was  not  securely 
fenced,  contrary  to  the  form  of  the  statute,  whereby  the  plaintiff  received  great  bodily  ii\jniy, 
Ac ;  such  declaration  was  held  bad  in  anrest  of  judgment,  for  not  showing  that,  at  the  time 
of  the  accident,  the  machinery  was  in  motion  for  some  manulkctoring  prooess. 

In  this  case,  the  Court  of  Exchequer  having  arrested  the  judgment,(a) 
the  plaintiff  brought  a  writ  of  error,  which  was  now  argued(()  by 

Knatffles  for  the  plaintiff  {AtherUm  with  him). — The  judgment  of  the 

Court  below  was  founded  solely  upon  the  language  of  the  21st  sec- 

*4.fin  *^^^  ^^  *^^  7  &  8  Vict.  c.  15,(c)  *without  reference  to  the  other 

-'  Sections,  which  explain  its  meaning.     The  main  object  of  that 

(a)  See  6  Ezch.  753. 

{h)  Before  PAnBsoir,  J.,  CoL^RiDaB,  J.,  Maulb,  J.,WiaBTiiAv,  J^  Cbuswbli^  J^Willuvb, 
J.^  and  TALroDBD,  J. 

(e)  The  following  are  the  material  sections  referred  to  in  the  course  of  the  argument : — 

Sect  21  enacts,  ^  That  ereiy  Sy-whed  directly  connected  with  the  steam-engine  or  water- 
wheel,  or  other  mechanical  power,  whether  in  the  engine-house  or  not,  and  every  part  of  a  steam- 
enc^ne  and  water-wheel,  and  every  hoist  or  teagle,  near  to  which  children  or  young  persons  are 
liable  to  pass  or  be  employed,  and  aU  parts  of  the  mill  gearing  in  a  fiMtory,  shall  be  securely 
ftnced ;  and  every  wheel-race  not  otherwise  secured  shall  be  fenced  close  to  the  edge  of  the 
wheel-race ;  and  the  said  protection  to  each  part  shall  not  be  removed  while  the  parte  required 
to  be  fenced  are  in  motion  by  the  action  of  the  steam-engine,  water-wheel,  or  other  mechanical 
power,  for  any  manufacturing  process." 

Sect  42  enacts,  **  That  notice  in  writing  of  an  intention  to  prefer  a  complaint  that  a  child  or 
young  person  had  been  employed  in  a  factoiy  in  which  sufficient  means  had  not  been  employed 
or  continued  for  protecting  the  workers  fh>m  being  wetted*  or  for  preventing  the  escape  of  steam 
into  the  room  occupied  by  the  workers,  or  that  any  part  of  the  aforesaid  machineiy,  hoist  or 
teagle,  or  wheel-race,  has  not  been  securely  fenced,  shall  be  giren  four  days  at  least  previous 
to  the  day  flzed  for  hearing  the  complaint;  and  if  the  party  complained  against  intend  to  bring 
fbrward  any  millwright  or  other  person  skilled  in  the  construction  of  the  aforesaid  machinery  m 
a  witness  at  the  hearing  of  the  case,  he  shall  give  notice  in  writing  of  such  intention  to  the  in- 
spector or  sub-inspector,  who  shall  be  the  oomplainant,  forty-eight  hours  previous  to  the  day  fixed 
|6r  hearing  the  case." 

Sect  43  enacts,  "  That  if  an  inspector  or  sub-inspector  shall  observe  in  a  fhctory  any  part  of 
the  machinery  of  any  kind  or  description,  or  any  driving-strap  or  band,  not  securely  fenced, 
which  he  shall  deem  likely  to  eavae  bodUy  ii^jaiy  to  any  person  employod  in  luoh  faototy,  h% 
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Act  iras  to  protect  ^children  and  young  persons;  though,  in  ri^tAaq 
effecting  that  object,  regulations  are  imposed  which  bind  all  per-  '- 
sons.  Even  if  the  21st  section  be  read  alone,  the  judgment  of  the  Court 
below  cannot  be  supported ;  but  certainly  not  if  construed  in  connexion 
with  other  sections.  The  21st  section  consists  of  two  independent  pro* 
visions :  the  first  is  a  general  enactment  that  all  machinery  «<  shall  be 
securely  fenced ;''  the  second,  which  is  in  ease  of  the  mill-owner,  shows 
under  what  circumstances  the  fencing  may  be  removed.  The  omission 
to  have  the  machinery  securely  guarded  is  a  distinct  and  substantive 
offence,  without  reference  to  its  being  in  motion  for  a  manufacturing  pro- 
cess. The  ordinary  rule  of  construction  is,  that  the  words  of  a  statute 
should  be  so  read  as  to  give  effect,  if  possible,  to  '^every  part  rutAf^o 
of  them.  It  is  not  to  be  supposed  that  the  legislature  intended  ^ 
needlessly  to  repeat  the  same  thing ;  but  if  the  construction  given  by 
the  Court  below  to  the  first  part  of  this  section  be  correct,  the  second 
part  is  unnecessary.    If  a  fence  is  required  only  whilst  the  machinery 

•haJl  give  notice -in  writinf  to  the  ooonpier  of  muli  fiMtory  or  hla  ftgent  of  raeli  part  of  the 
machineiy,  or  rach  strap  or  bandf  as  he  shaU  deem  to  be  dangeroas,  aoeording  to  the  form  and 
directions  giren  in  Schedule  (D.)  to  this  Aet  annexed ;  and  the  oocnpier  of  the  factory,  or  his 
agent»  shaU  sign  a  duplicate  oopy  of  soch  notice  in  acknowledgment  of  his  having  reoeiyed  it : 
Provided  always,  that  npon  an  applioation  in  writing  made  by  the  oceopier  of  the  faotory,  within 
fourteen  days  after  he  shall  hare  received  snch  notice,  two  arbitrators,  skilled  in  the  oonstmotion 
of  the  kind  of  machineiy  to  which  such  notice  refers,  shall  be  appointed,  one  of  whom  shall  be 
named  by  the  ocoapier  of  the  factory  in  the  aforesaid  application,  and  the  other  by  the  inspector 
of  the  district,  with  the  least  possible  delay  after  he  shall  have  received  such  application ;  and 
the  said  arbitrators  shall  proceed  to  examine  the  machinery  alleged  to  be  dangerous,  within  four- 
teen days  of  the  appointment  of  the  arbitrator  named  by  tiie  inspector;  and  if  the  arbitrators  so 
appointed  shall  not  agree  in  opinion,  the  said  arbitrators  shall  choose  a  third  arbitrator  possessing 
a  similar  knowledge  of  machinery ;  and  if  the  said  arbitrators,  or  any  two  of  them,  shall  sign  aa 
opinion  in  writing  addressed  to  the  inspector  of  the  district,  that  it  is  unnecessary  or  impossible 
to  fence  the  machineiy,  or  straps  or  band,  alleged  in  the  notice  to  be  dangerous,  the  inspector  of 
the  district,  on  receipt  of  the  same,  shall  cancel  the  said  notice ;  and  if  the  decision  of  the  arbi- 
trators shall  be,  that  it  is  unnecessary  or  impossible  to  fence  the  machinery  so  alleged  to  be 
dangerous^  the  expense  of  such  referenee  shall  be  paid  as  other  expenses  under  this  Act  j  but  if 
the  decision  of  the  arbitrators  shall  be,  that  it  is  necessary  and  possible  to  fence  the  said 
machinery,  then  the  expenses  of  the  reference  shall  be  paid  by  the  oocnpier  of  the  factory,  and 
shaU  be  reeoverable  as  the  penalties  under  this  Act  are  recoverable." 

Sect  59  enacts,  "  That  the  penalty  for  not  fencing  the  several  parts  of  the  machinery,  hoist 
or  teagle,  and  wheel-race,  required  by  this  Act  to  be  fenced,  shall  be  not  less  than  bL,  and  not 
more  than  20/." 

Sect.  60  enacts,  ''That  if  any  person  shaU  suifiir  any  bodily  injury  in  consequence  of  the  ooeuw 
pier  of  a  factory  having  neglected  to  fence  any  part  of  the  machinery,  or  any  hoist  or  teagle,  or 
any  wheel-race,  required  by  this  Act  to  be  securely  fenced,  or  having  neglected  to  fence  any  part 
of  the  machineiy,  or  any  driving-strap  or  band,  in  the  factory,  of  which  he  shall  have  received 
notice  in  writing  firom  an  inspector  or  sub-inspector,  as  hereinbefore  provided,  that  the  same  waa 
deemed  to  be  dangerous,  the  occupier  of  such  factory  shall  pay  a  penalty  not  less  than  lOL  and 
not  more  than  100^ ;  and  the  whole  or  any  part  of  such  penalty  may  be  applied  for  the  benefit 
of  the  injured  person,  or  otherwise  as  the  Secretary  of  State  shaU  determine ;  and  so  much  of 
such  penalty  as  shall  not  be  applied  as  aforesaid  shaU  be  applied  as  other  penalties  under  this 
Act :  Provided  always,  that  the  occupier  of  the  factory  shall  not  be  liable  to  any  such  penalty, 
if  the  notice  which  he  shaU  have  reoeived  from  an  inspector  or  sub-inspector  shall  have  been 
cancelled  as  hereinbefore  provided,  or  that  in  any  proceeding  against  an  occupier  of  a  factory 
for  not  securely  fencing  that  part  of  the  machineiy,  hoist,  teagle,  or  wheel-race,  by  which  such 
bodily  injury  was  inflicted,  the  oomplaint  shaU  have  been  heard  and  dismissed  previous  to  the 
time  when  such  bodUy  injury  was  inflicted." 

Sect  64  enacts,  *'  That  the  penalty  for  any  offence  against  the  Factory  Aet  as  amended  by  this 
Aet,  for  which  no  spedfie  pen^tJ  ^  hereinbefore  providedi  shaU  be  any  sum  not  lees  than  tL, 
and  not  more  than  M." 
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is  in  motioA  for  a  mamifactvring  process^  why  enact  that  the  protection 
shall  not  be  removed  whilst  the  parts  required  to  be  fenced  are  in  motion 
for  a  manofacturing  process  ?  [OoLBBmaB,  J. — ^The  meaning  is  this : 
as  a  general  rule,  every  part  of  the  machinery  must  be  securely  fenced ; 
it  may  be  necessary,  at  certain  times,  to  remove  the  fencing ;  but  that 
shall  never  be  done  while  the  parts  are  in  motion  for  a  manufacturing 
process.]  That  construction  gives  no  effect  to  the  latter  branch  of  the 
section.  It  is  idle  to  provide  that  the  fencing  shall  not  be  removed 
during  a  particular  time,  if  it  is  only  to  be  kept  up  during  that  time. 
The  construction  contended  for  is  supported  by  reference  to  the  42d 
section,  which  relates  to  notices  of  complaint  that  machinery  <<  has  not 
been  securely  fenced,''  no  mention  being  there  made  as  to  its  being  in 
motion  for  any  manufacturing  process.  The  48d  section  shows  more 
clearly  the  meaning  of  the  legislature.  By  that  section,  if  the  inspec- 
tor shall  observe  any  part  of  the  machinery  <<  not  securely  fenced,"  he 
is  to  give  notice  to  the  occupier  of  the  factory,  according  to  the  form 
in  Schedule  (D.)  That  form,  again,  only  contains  a  notice  that  the 
machinery  is  dangerous,  without  reference  to  its  being  in  motion  for  a., 
manufacturing  process.  The  43d  section  also  provides  for  the  appoint- 
ment of  arbitrators  to  examine  the  machinery  alleged  to  be  dangerous. 
The  59th  section  imposes  a  penalty  <<  for  not  fencing  the  several  parts 
of  the  machinery,  &c.,  required  by  that  Act  to  be  fenced."  Again,  the 
60th  section,  which  imposes  a  penalty  for  not  fencing  dangerous 
machinery  after  notice,  uses  similar  language.  Under  those  sections,' 
it  would  not  be  necessary  for  the  conviction  to  state  that  the  penalty 
♦i/^iil  ^^  ^incurred  for  not  fencing  the  machinery  whilst  in  motion  for 
-*  a  manufacturing  process,  but  only  that  it  was  not  securely  fenced. 
The  64th  section  provides  a  penalty  for  any  offence  for  which  no  specific 
penalty  is  before  provided,  and  would  therefore  apply  to  an  offence 
under  the  latter  part  of  the  21st  section,  viz.,  the  removal  of  the  fence 
while  the  machinery  was  in  motion  for  a  manufacturing  process ;  the 
59th  section  having  provided  a  penalty  for  the  offence  of  <<  not  fencing." 
[WiGHTMAN,  J. — Suppose  the  fencing  was  removed  for  the  purpose  of 
cleaning  or  trying  the  machinery,  would  that  be  an  offence  ?]  If  so^ 
that  fact  should  come  by  way  of  answer  from  the  other  side.  [Pattb- 
SON,  J. — The  declaration  does  not  allege  that  the  machinery  was  never 
securely  fenced ;  the  averment  is,  that  whilst  it  was  in  motion  by  steam 
power  it  was  not  securely  fenced.]  jAJter  verdict,  every  intendment 
will  be  made  in  support  of  the  declaration. 

Hugh  Hm  {J.  Henderwn  with  him)  for  the  defendants. — The  decla- 
ration is  not  sufficient.  In  order  to  apply  the  correct  rule  of  construc- 
tion, the  object  of  the  statute  should  be  regarded.  The  8  fc  4  Will.  4, 
c.  108,  which  is  incorporated  with  the  7  &  8  Yict.  c.  15,  is  intituled  «  An 
Act  to  regulate  the  labour  of  chUd/en  and  young  permm$  in  the  mills 
and  factories  of  the  United  Kingdom."   It  recites,  that  <«  it  is  necessary 
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that  the  hours  and  labour  of  children  and  young  persons  employed  in 
mills  and  factories  should  be  regulated/'  &c«  Those  two  classes  are 
specially  designated,  and  the  meaning  of  the  terms  <<  child"  and  <<  young 
persons,"  is  defined  by  the  78d  section  of  the  7  &  8  Vict.  c.  16,  viz. 
persons  under' the  age  of  thirteen  years,  and  persons  of  the  age  of 
thirteen  years,  and  under  the  age  of  eighteen  years.  The  3  &  4  Will* 
4,  c.  108,  imposes  certain  regulations  with  regard  to  the  time  of  their 
employment  and  physical  capacity  for  working ;  which  regulations  are 
modified  by  the  7  &  8  Vict.  c.  16,  ss.  7 — 19,  The  20th  ♦section  r4cj^/^r 
enacts,  that  no  child  or  young  person  shall  be  allowed  to  clean  ^ 
any  part  of  the  mill-gearing  while  the  same  is  in  motion,  or  be  allowed  to 
work  between  the  fixed  and  traversing  part  of  any  self-acting  machine, 
while  the  latter  is  in  motion,  in  neithefr  case  saying  <(for  any  manu- 
facturing process."  The  term  <<  mill-gearing"  is  defined  by  the  78d 
section  '« to  comprehend  every  slmft,  &c.,  by  which  the  motion  of  the 
first  moving  power  is  communicated  to  any  machine  appertaining  to  the 
manufacturing  process."  The  21st  section  is  one  entire  enactment, 
stating  that  the  mill-gearing  shall  be  securely  fenced,  and  that  such 
fencing  shall  not  be  removed  while  the  parts  are  in  motion  for  any 
manufacturing  process.  This  declaration  is  consistent  with  the  fact 
that  the  mill-gearing  was  in  motion  for  the  purpose  of  examining  or 
repairing  the  machine.  [Wightman,  J. — Ought  not  that  to  have  come 
from  the  defendants  by  way  of  plea?]  The  latter  part  of  the  2l8t 
section  is  not  a  proviso,  but  a  portion  of  a  substantive  enactment.  The 
statute  only  imposes  a  duty  while  the  machinery  is  in  motion  for  any 
manufacturing  process,  and  no  breach  of  that  duty  is  shown  by  this 
declaration.  A  plea,  such  as  is  suggested,  would  be  bad  as  amounting 
to  the  general  issue.  The  20th  section  distinguishes  between  mill-gearing 
and  machinery.  The  term  <<  mill-gearing"  is  not  mentioned  in  the  42d, 
43d,  69th,  or  60th  sections,  and  the  form  of  notice  in  Schedule  (D.) 
refers  to  machinery  only. 

Knowles  replied. 

Pattsson,  J. — There  are  many  provisions  in  this  Act  of  Parliament 
with  respect  to  the  fencing  of  mill-gearing  and  machinery ;  and  some 
sections  have  been  referred  to  which  require  inspectors  to  give  notice 
that  the  machinery  is  dangerous,  before  any  penalty  is  incurred.  But 
those  sections  are  with  reference  to  there  being  no  fencing  whatever 
provided.  If  an  inspector  saw  part  of  the  madnnery  *not  r^A^r^ 
fenced,  and  inquired  the  reason,  the  answer  would  probably  be  '- 
that  there  was  a  fence,  but  it  was  removed  because  the  mill  was  not  at 
work.  In  such  a  case  no  penalty  would  be  incurred.  Then  comes  the 
question,  what  is  the  meaning  of  the  21st  section ;  and  whether  this 
declaration  discloses  any  violation  of  its  provisions.  It  has  been  ob- 
served, that  the  20th  section  does  not  contain  the  words  <<  for  any  manu- 
facturing process/'  and  therefore  the  legislature^  in  inserting  those 
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words  ia  the  21st  section,  must  have  had  adifPerent  object  in  view. 
Now,  the  declaration  states,  that  the  defendants  were  the  occupiers  of 
a  building  used  to  work  machinery  employed  in  manufacturing  cotton, 
<<  in  part  of  which  building  there  was,  before  and  at  the  time  of  the 
committing  of  the  grievances,  certain  mill-gearing,  being  a  shaft,  which 
was  then  worked  and  put  in  motion  by  steam  power,"  but  it  does  not  go 
on  to  say  for  what  purpose  it  was  in  motion.  The  declaration  then 
states  that  the  plaintiff  was  lawfully  in  the  mill,  and  that  the  defend- 
ants disregarded  their  duty  in  this,  <<  that  the  shaft  was  not  then  securely 
fenced/'  The  word  <<then"  must  have  reference  either  to  the  time 
when  the  plaintiff  was  in  the  mill,  or  to  the  time  when  the  accident 
occurred.  Assuming  it  to  mean  the  latter,  the  allegation  is,  that  the 
shaft  was  then  in  motion,  and  not  securely  fenced.  Then,  is  it  neces- 
sary to  add  that  it  was  in  motion  «  for  some  manufacturing  process  ?" 
We  are  all  of  opinion  that  the  latter  part  of  the  21st  section  does  not 
come  by  way  of  proyiso.  The  fallacy  of  the  argument  on  behalf  of 
the  plaintiff  consists  in  the  assumption,  that  the  words  <<  securely  fenced*' 
mean  <<  shall  be  kept  securely  fenced  at  all  times."  But  the  true  mean- 
ing of  the  section  is,  that  the  mill-gearing  shall  be  securely  fenced,  that 
is,  a  secure  fence  shall  be  provided  for  every  part  of  it,  and  such  fence 
shall  not  be  removed,  but  kept  there  when  the  mill-gearing  is  in  motion 
for  any  manufacturing  process.  This  is  not  an  action  for  never  having 
*4f)71  ^^^  fences  at  *all,  but  because,  at  the  time  when  the  accident 
^  happened,  there  Was  no  fence  to  the  shaft.  The  statute,  howeveri 
only  requires  a  fence  to  be  kept  up  when  the  mill-gearing  is  in  motion 
for  a  manufacturing  process;  and  therefore  the  declaration  ought  to 
have  shown  that,  at  the  time  of  the  accident,  the  shaft  was  in  motion 
for  a  manufacturing  process.  It  is  argued,  that  the  declaration  may 
be  read  as  alleging  that  no  fence  was  ever  provided ;  but,  assuming  that 
to  be  the  fact,  how  is  it  material,  if  the  defendants  had  the  power  of 
removing  the  fence  when  provided,  and  were  at  liberty  to  have  it  away 
at  the  time  this  accident  happened  ?  The  question  is,  whether,  at  the 
time  of  the  accident,  it  was  the  duty  of  the  defendants  to  have  had  the 
shaft  securely  fenced.  The  21st  section  only  requires  it  to  be  so  when 
in  motion  for  a  manufacturing  process,  and  the  declaration  does  not  allege 
that  it  was.  The  allegation  cannot  be  implied,  because  it  is  material 
and  traversable ;  and  the  verdict  does  not  cure  the  defect,  for  the  jury 
could  not  have  found  for  the  plaintiff,  unless  the  fact,  if  in  issue,  had 
been  proved.  The  declaration  is  therefore  insufficient,  and  the  judgment 
of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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A.,  on  ibe  one  part,  and  B.  k  0.  on  the  other,  matually  referred  their  differences  to  two  arbitra- 
tors, who  awarded  de  prsemissis  that  B.  should  pay  to  one  of  the  arbitrators  a  snm  «f  money, 
and  that  he  should  immediately  on  receipt  thereof  pay  it  oyer  to  A. : — Held,  in  the  Exchequer 
Chamber,  that  if  the  subject-matter  of  the  award  was  a  separate  difference,  it  was  clearly 
good ;  and  that,  if  it  was  a  joint  matter,  the  award  was  good  as  regards  B.,  since  he  could  not 
object  to  the  omission  to  adjudicate  on  G/s  liability. 

Also,  that  the  direction  to  pay  the  money  to  the  arbitrator  did  not  yitiate  the  award,  as  it  suffi- 
ciently appeared  that  the  payment  was  for  the  benefit  of  one  of  the  parties. 

This  was  a  writ  of  error  brought  by  the  defendant  below  upon  the 
judgment  of  the  Court  of  Exchequer  in  Adcock  v.  Wood^  6  Exch.  814.(a) 

Saye9  argued  (()  for  the  plaintiff  in  error. — The  award  is  bad  on  two 
grounds:  First,  the  submission  is  of  joint  disputes  between  the  defend- 
ant in  error  of  the  one  part,  and  the  plaintiff  in  error  and  Sharpies 
Adcock  of  the  other  part,  whereas  the  award  is  in  respect  of  a  sole 
matter  in  difference  between  the  defendant  in  error  and  plaintiff  in  error. 
[Patteson,  J. — Suppose  a  submission  of  a  claim  by  A.  for  money  due 
to  him  from  B.  and  G. ;  and  an  award  de  prsemissis  that  B.  pay  A., 
would  that  award  be  bad  ?]  The  arbitrator  ought  to  dispose  of  G.'s 
liability.  [Maule,  J. — Suppose  A.  sued  B.  for  a  joint  debt  due  from 
B.  and  C,  and  there  was  no  plea  in  abatement,  a  jury  might  deal  with 
that.  Or,  suppose  two  persons  indebted  to  a  third,  and,  one  of  the 
former  being  abroad,  the  other  agrees  with  the  latter  to  refer' the  claim 
to  arbitration,  and  there  is  an  award  that  he  shall  pay,  why  is  that 
invalid  ?]  If  two  joint  debtors  are  sued,  the  plaintiff  cannot  recover 
against  one  only,  because  he  is  bound  to  prove  a  joint  demand.  In  like 
manner,  where  the  submission  is  of  joint  matters  in  difference,  the  arbi- 
trator cannot  award  in  i^espect  of  a  separate  demand.  Arnold  v.  Poole, 
Boll.  Abr.  «  Arbitrement"  (D.)  5,  and  Athelston  v.  Moone,  Com.  Rep. 
547,  which  are  cited  as  authorities  for  the  proposition  laid  down  in 
Watson  on  Awards,  p.  182,  and  ^referred  to  in  the  judgment  ri^^Aaa 
of  the  Court  below,  are  distinguishable.  Those  were  cases  of  a  ^ 
submission  by  several  persons  of  all  matters  in  difference  between  them, 
which  was  considered  as  importing  all  matters  which  either  party  had 
jointly  or  severally  against  each  other.  Here,  however,  the  submission 
is  by  two  persons  on  the  one  side,  and  one  on  the  other,  of  certain  dif- 
ferences between  such  parties.  All  the  statements  in  the  declaration 
relate  to  differences  of  a  joint  character  only.  Bean  v.  Newbury,  1 
Lev.  189,  decided,  that,  if  two  persons  of  the  one  part,  and  one  of  the 
other  part,  submit  disputes  between  them  to  arbitration,  an  award 
between  one  of  those  two  persons  and  the  other  is  void.  [WightmaN| 
J. — In  that  case  the  award  was  not  de  prsemissis.  Williams,  J. — ^Where 
a  submission  is  between  A.  on  the  one  side,  and  B.  and  C.  on  the  other, 

(a)  Where  the  plea^gs  are  fully  set  oat 

(6)  Before  PAmsoN,  J.,  ColkbidoBi  J.,  Mjlulb,  J.,  WiaHncjUi,  J.,  Cbisswxli»  J.,  Wiluax^ 
J^  and  Tjllvourd,  J. 
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and  the  arbitrator  awards  that  B.  shall  do  something,  is  not  the  silence 
as  to  C.  equivalent  to  an  award  that  he  ia  to  do  nothing  ?]  In  Garland 
V.  Noble,  1  Moore,  187,  the  submission  was  similar  to  the  present,  and 
the  arbitrator's  authority  was  held  to  be  confined  to  matters  between 
the  plaintiffs  respectively  of  the  one  side,  and  both  the  defendants  of 
the  other,  and  therefore  not  to  embrace  differences  between  the  plain- 
tiffs and  one  of  the  defendants  separately.  [Maulb,  J.,  referred  to 
Joyce  V.  Haines,  Hard.  399.]  That  case  explains  the  distinction  relied 
on,  for  there  the  submission  was  between  the  parties  <<or  any  of  them," 
and  consequently  included  several  differences.  Morden  v.  Hart,  Sty. 
471,  is  also  an  authority  to  show  that,  where  joint  matters  are  submitted, 
the  arbitrator  must  decide  as  to  all  parties. 

Secondly,  the  award  is  bad,  inasmuch  as  it  directs  the  money  to  be 
paid  to  one  of  the  arbitrators.  The  duty  of  an  arbitrator  is  limited 
strictly  to  determining  the  matters  referred,  and  he  has  no  power  to 
♦J.701  <^o^^^i^^^^  himself  the  '^'banker  of  the  parties,  though  he  may 
*^"J  appoint  a  place  for  payment.  An  award,  which  directs  an  act 
to  be  done  either  to  or  by  a  stranger,  is  void :  Moor  v.  Bedel,  (a)  Dale 
V,  Mottram,  2  Barnard.  291,  Com.  Dig.  tit.  «  Arbitrament''  (E.  7),  and 
Bird  V.  Bird,  1  Salk.  74,  only  show  that  an  award  of  payment  to  a 
stranger  may  be  good,  if  it  appear  to  be  for  the  benefit  of  the  parties. 
[Maule,  J. — ^Does  it  not  so  appear  in  this  case  ?]  It  cannot  be  said  that 
payment  to  the  arbitrator  is  for  the  benefit  of  the  party ;  on  the  con- 
trary, it  is  to  his  detriment,  for  it  diverts  the  fund  from  its  proper 
channel.  [Ma^le,  J. — Suppose  the  award  had  stated,  that  the  arbi- 
trator was  authorized  by  the  party  to  receive  the  money  for  him,  and 
such  was  the  fact,  would  not  the  award  be  good  7  If  so,  it  will  be 
intended  unless  the  contrary  appears.]  An  arbitrator's  power  is  limited 
by  the  terms  of  the  submission,  and  if  that  does  not  give  him  autho- 
rity, none  will  be  intended  aliunde.  [Maule,  J. — An  arbitrator  hae 
power  to  determine  the  mode  of  payment;  then  may  he  not  order 
money  to  be  paid  to  a  third  person  for  the  use  of  one  of  the  parties  ?] 
In  re  Mackay,  2  A.  &  E.  356,*  expressly  decided,  that  a  direction  in  an 
award,  that  some  of  the  parties  to  the  reference  pay  a  sum  of  money  to 
the  arbitrator,  and  that  he  apply  the  same  in  payment  of  certain  speci- 
fied demands,  is  bad,  although  the  payments  appear  by  the  tenor  of  the 
award  to  be  for  the  benefit  of  the  parties.  The  principle  of  that 
decision  applies  here,  for  the  Court  has  no  control  over  the  arbitrator, 
and  could  not  attach  him,  though  he  refused  to  pay  over  the  money. 
In  Snook  v.  Hellyer,  2  Chit.  Rep.  43,*  the  money  was  ordered  to  be  paid 
to  an  agent  of  the  party  entitled,  not  to  the  arbitrator.  [Maule,  J. 
— ^Your  argument  must  go  to  this  extent,  that  no  facts  supplied  by  affi- 
*47ll  ^^^^^  could  render  this  award  good.]  In  Bussfield  v.  '^Bussfield, 
^  Cro.  Jac.  577,  it  was  taken  for  granted  that  an  award  of  pay* 

•E.C.L.B.TOL29.  i»Id.  18. 

(a)  Cited  ia  Osborn's  case,  10  Bep.  181  a,  182  ■. 
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Ttkent  of  a  buxq  of  money  to  an  arbitrator  was  bad.    [Wiohiman,  J. — 
There  it  was  to  be  kept  by  him.} 

The  farther  argument  having  been  adjourned^  the  Court  intimated 
that  they  would  in  the  mean  time  consider  .the  case,  and  on  the  follow- 
ing day  said  that  it  was  unnecessary  to  call  upon 

Mell<n'  {MaeatUay  with  him),  who  appeared  for  the  defendant  in 
error. 

Pattbson,  J.— ^This  was  an  action  on  an  award.  The  declaration 
states,  that  certain  disputes  and  differences  had  arisen  and  were  pend- 
ing between  the  plaintiff  of  the  one  part,  and  the  defendant  and  one 
Sharpies  Adcock  of  the  other  part,  and  thereupon  they  mutually  re- 
ferred the  said  disputes  and  differences  to  the  award  of  two  persons,  T« 
Sharpe  and  R.  Inett.  It  then  states,  that  the  arbitrators  made  their 
award  of  and  concerning  the  matters  in  difference  so  referred  to  them, 
and  did  thereby  award  and  direct  the  defendant,  that  is  Wood  only, 
within  a  month  from  the  date  thereof,  to  pay  to  the  said  T.  Sharpe,  one 
of  the  arbitrators,  1502. 18«.  6(2.,  and  did  further  award  and  direct  that 
the  said  sum  should  be,  immedii»tely  upon  the  receipt  thereof,  paid  by 
T.  Sharpe  to  the  plaintiff;  but  that  the  defendant  Wood  has  not  paid  the 
said  sum  either  to  Sharpe  or  to  the  plaintiff.  There  is  a  plea  denying 
the  promise,  and  also  a  plea  denying  that  any  such  award  was  made. 
That,  however,  is  not  material,  because  the  present  question  is,  whether 
the  judgment  ought  to  have  been  arrested  in  the  Court  below  upon  a 
defect  in  the  declaratijn.  We  think  it  ought  not.  The  cases  seem  to 
have  established,  that  a  submission  of  differences  between  A.  of  the  one 
part  and  B.  and  C.  of  the  other,  will  justify  a  decision  in  *re- 


spect  of  differences  between  A.  and  B.  only,  or  A.  and  C.  only. 


[♦472 


This  declaration  is  somewhat  ambiguous ;  it  does  not  distinctly  show 
whether  the  difference  in  respect  of  which  Wood  was  directed  to  pay  a 
certain  sum  of  money  to  the  use  of  the  plaintiff,  was  a  separate  or  a 
joint  liability.  If  it  be  taken  to  be  a  separate  matter,  the  award  would 
clearly  be  good,  according  to  many  of  the  authorities  cited;  and  if  it  be 
taken  to  be  a  joint  matter,  the  award  would  be  good  as  regards  the 
defendant  Wood.  As  to  whether  it  could  have  been  objected  to  by 
Sharpies  Adcock,  the  party  submitting  along  with  the  defendant,  or 
even  by  the  plaintiff  himself,  we  do  not  give  any  opinion.  As  regards 
the  defendant,  we  think  that  he  can  make  no  objection  to  the  award  on 
that  ground ;  and  therefore  the  first  objection  fails. 

As  to  the  other  objection,  namely,  that  the  award  directs  the  defend- 
ant to  pay  the  money  to  one  of  the  arbitrators,  who  is  a  stranger,  to 
be  by  him  paid  over  forthwith  to  the  plaintiff,  we  think  that  fails  also. 
There  is  a  distinction  between  an  award  which  directs  a  thing  to  be 
done  iff  a  stranger,  and  one  which  directs  a  thing  to  be  done  to  a 
stranger ;  and  the  rule  is,  that  an  award  directing  a  party  to  pay  money 
to  a  stranger  is  not  good,  unless  it  be  for  the  benefit  of  one  of  the 
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parties  to  the  submission,  and  the  onus  of  showing  that  is  thrown  on 
the  party  seeking  to  enforce  the  award.  Now  in  this  case  it  is  plain, 
from  the  language  of  the  award  itself,  that  the  payment  is  intended  for 
the  benefit  of  the  plaintiff,  because  the  money  is  directed  to  be  paid 
over  to  him  immediately  on  the  receipt  of  it.  If  Sharpe,  the  arbitrator, 
to  whom  the  money  is  directed  to  be  paid,  had  been  the  authorized 
agent  of  the  plaintiff,  no  doubt  the  award  would  have  been  good.  The 
plaintiff  adopts  the  agency  by  this  action,  for  he  states  in  the  declara- 
tion, that  the  defendant  has  not  paid  the  money  either  to  Sharpe  or  to 
himself,  thereby  treating  the  payment  to  Sharpe  as  an  act  that  would 
^  ..Q-|  discharge  the  defendant.  *Still  it  is  said  that  such  an  adoption 
^  is  not  sufficient,  and  that  it  ought  to  appear  that  the  award  was 
good  at  the  time  it  was  made ;  but  the  case  of  Snook  v.  Hellyer  is  a 
direct  authority  that  the  award  is  good,  although  the  agency  is  not 
shown.  On  the  other  hand,  the  case  of  In  re  Mackay  is  an  authority 
the  other  way ;  but,  in  the  latter  case,  the  money  was  to  be  applied  by 
the  arbitrator  in  various  ways,  and  not,  as  here,  to  be  paid  over  at 
once ;  and  the  party  ordered  to  pay  could  not  have  discharged  himself 
by  paying  it  to  the  party  entitled,  as  he  clearly  might  in  the  present 
case ;  because  there  can  be  no  doubt  that  if  the  defendant  had  paid  the 
money  to  the  plaintiff,  that  would  have  satisfied  the  award.  Again,  it 
may  well  be  doubted  whether  this  award  does  make  Sharpe  the  agent 
of  the  plaintiff  to  receive  the  money,  and  whether  it  does  not  rather 
piake  him  the  agent  of  the  defendant  to  pay  it.  If  the  latter,  the  ie^ 
fendant  would  have  cast  upon  him  the  obligation  of  seeing  to  its  proper 
application  by  Sharpe,  or  of  paying  it  himself  to  the  plaintiff.  This 
view  of  the  case  was  not  discussed  in  argument,  and  does  not  appear  to 
have  been  suggested  either  in  Snook  v.  Hellyer,  or  in  Li  re  Mackay,  and 
perhaps  it  may  not  be  a  correct  view.  But  whether  the  award  makes 
Sharpe  the  agent  of  the  plaintiff  or  of  the  defendant,  we  think  it  suffi- 
ciently  appears  that  the  payment  was  for  the  benefit  of  the  plaintiff; 
therefore  the  second  objection  cannot  be  sustained;  and  consequently 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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In  Hilary  Vacation,  Lord  Truro  resigned  the  office  of  Lord  High 
Chancellor  of  Great  Britain,  and  was  succeeded  therein  by  Sir  Edward 
BuRTBNSHAW  SuGDBN,  Knt.,  who  was  raised  to  the  peerage  by  the 
title  of  Baron  St.  Leonard's  of  Slaugham,  in  the  county  of  Sussex. 

Sir.  A.  J.  E.  Cockbum  and  Sir  TT.  P.  Wood  resigned  their  offices 
of  Attorney-General  and  Solicitor-General  to  the  Queen,  and  were  re- 
spectively succeeded  therein  by  Sir  Frederick  Thesigery  Knt.,  and  Sir 
Fitzroy  Kelly ^  Ent. 

Iq  the  same  Vacation,  Mr.  Justice  Patteson  resigned  his  seat  on  the 
Bench  of  the  Court  of  Queen's  Bench,  which  he  had  occupied  since 
November,  1830.  He  was  shortly  afterwards  sworn  of  her  Majesty's 
Privy  Council. 

Charles  Crompton,  of  the  Inner  Temple,  Esq.,  was  appointed  a 
Judge  of  the  Court  of  Queen's  Bench,  in  the  room  of  Sir  John  Patte- 
son, and  received  the  honour  of  Knighthood.  On  being  raised  to  the 
degree  of  the  Coif,  he  gave  rings  with  the  motto  <<  Qucerere  verum*^ 


SE 
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Miller  t^.  Salomons.    April  Id. 

The  oath  of  abjuration,  required  by  the  6  Geo.  8,  e.  58,  8. 1,  must  be  taken  in  the  preoiM  manner 
and  form  pretoribed  by  that  statute ;  and  the  words  <<npon  the  true  faith  of  a  Christian"  are  a 
substantive  part  of  the  oath  itself,  and  not  merely  pirt  of  the  oeremony  for  administering  the 
oath : — Per  Pollock,  G.  B.,  Parks,  B.,  and  Aldbbsom,  B.  ;  dissentiente  Martxh,  B. 

Therefore,  a  person  of  the  Jewish  persuasion,  who  is  elected  a  Member  of  the  House  of  Com- 
mons, and  takes  his  seat  as  such  after  having  taken  the  oath  in  the  form  binding  on  his  oon- 
soience,  but  intentionally  omitting  the  words  "upon  the  true  faith  of  a  Christian,"  is  liable  to 
the  penalties  which  are  imposed  by  the  1  Geo.  1,  st.  2,  e.  13,  s.  17,  on  any  person  taking  his 
seat  in  the  House  without  having  first  taken  the  oath  of  abjuration. 

Held,  per  totam  Curiam,  secondly,  that  no  exemption  firom  taking  the  oath  waa  created  in  favour 
of  Jews  Jby  10  Geo.  1,  e.  4. 

Thirdly,  that  the  form  of  the  oath  is  not  affected  by  the  1  A  2  Vict  e.  105 ;  and, 

JTourthly,  that,  though  the  form  of  the  oath,  as  given  by  the  6  Geo.  8,  o.  53,  mentions  the  nama 
of  "  King  Oeorgt^'  only,  the  oath  is  not  confined  to  sovereigns  of  that  name,  but  the  name  is 
used  merely  by  way  of  describing  the  existing  sovereign ;  and  therefore  the  form  must  be 
altered  from  time  to  time  by  the  substitution  of  the  name  of  the  sovereign  reigning  at  the  tima 
when  the  oath  is  taken. 

This  was  an  action  of  debt,  triyaght  by  the  plaintiff,  to  recoyer  from 
the  defendant  three  penalties  of  500Z.  each,  under  the  1  Geo.  1,  st.  2, 
c.  13,  s.  17,  which  enacts,  that  any  person  that  then  was  or  thereafter 
should  be  a  member  of  the  House  of  Peers,  or  member  of  the  House 
of  Commons,  who  should  presume  to  vote  or  make  his  proxy,  not  having 
taken  the  oath  of  abjuration  and  subscribed  the  same,  should  forfeit  the 
sum  of  5002.,  to  be  recovered  by  him  or  them  that  should  sue  for  the 
same. 

The  first  count  of  the  declaration  stated,  that  the  defendant,  having 
been  elected  to  serve  as  a  member  of  Parliament  for  the  borough  of 
Greenwich,  did,  on  the  21st  day  of  July,  1851,  presume  to  vote  in  the 
Commons'  House  of  Parliament  without  having  taken  and  subscribed 
the  oath  of  abjuration,  as  by  law  required. 

^4781      *'^^  defendant  pleaded  nil  debet;  upon  which  issue  was 
•^  joined. 

There  were  two  other  counts,  alleging  two  other  and  different  acts  of 
voting  on  the  same  day,  under  similar  circumstances.  But  these  counts 
were  subsequently  abandoned. 
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iw  .1     I—     I.I,  ■  I ■  I-       ■         ,. 

On  the  cause  coming  on  for  trial,  before  Martin,  B.,  at  the  Middle^ 
sex  Sittings  after  last  Michaelmas  Term,  by  the  consent  of  the  parties, 
and  under  the  direction  of  the  learned^  Judge,  a  special  verdict  was 
found,  which  embodied  the  following  facts: — The  defendant  was  returned 
to  serve  as  a  member  in  the  Commons'  House  of  Parliament  for  the 
borough  of  Greenwich,  he  being  a  British-born  subject  professing  the 
Jewish  religion.  The  form  of  oath  binding  on  the  conscience  of  a  per- 
son of  that  religion  was  this  :^^fter  repeaticag  the  words  of  the  oath 
required  to  be  taken,  he  utters  the  words  (<  So  help  me  €pod,"  and  then 
kisses  the  Old  Testament.  Such  form  was  binding  on  the  conscience  of 
the  defendant.  On  the  21st  of  July,  1851,  after  the  Speaker  of  the 
House  had  taken  the  chair,  and  during  the  sitting  of  a  fuU  House,  the 
defendant  came  to  the  table  of  the  said  House,  and  demanded  to  be 
sworn  on  the  Old  Testament ;  and  upon  his  being  asked  his  reason,  he 
stated  that  it  was  because  that  was  the  mode  of  swearing  which  was 
binding  upon  his  conscience ;  and  then,  holding  the  Old  Testament  in 
his  hands,  he  repeated  the  words  of  the  oaths  of  allegiance  and 
supremacy  after  the  Clerk  of  the  House,  and  he  then  kissed  the  Old 
Testament.  The  Clerk  then  read  the  words  of  the  oath  of  abjuration 
prescribed  by  the  6  Geo.  8,  c.  53,  substituting  only,  by  the  authority 
of  the  House  of  Commons  and  of  their  Speaker,  the  name  of  her 
Majesty  «  Queen  Victoria"  for  that  of  «  King  George,"  and  "  her"  for 
<<  him"  and  << his."  And  the  defendant  purposely  omitted  the  words  «  on 
the  true  faith  of  a  Christian,"  although  read  to  him  by  the  clerk,  and 
then  uttered  the  words  «<  So  help  me  God,"  and  kissed  the  OiA  Testa- 
ment. *The  Speaker  then  objected  that  the  defendant  had  not  r^i^iri^ 
taken  the  oath  prescribed.  The  defendant  thereupon  declared  to  ^ 
the  House  that  the  form  in  which  he  had  taken  the  oitth  was  the  one 
binding  on  his  conscience,  and  he  then  offered  to  subscribe  the  oath, 
omitting  the  words  ^<on  the  true  faith  of  a  Christian,"  and  demanded 
to  declare  to  his  property  qualification,  but  was  not  allowed  to  do  so. 

The  verdict  further  found,  that  the  defendant  laid  on. the  table  of 
the  House  a  parchment  containing  the  oath  of  abjuration  as  uttered 
by  him,  subscribed  with  his  name ;  and  concluded  by  stating  that,  unless 
the  preceding  facts  showed  that  the  defendant  had  taken  and  subscribed 
the  oath  of  abjuration,  he  had  not  done  so. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  26  and  28),  by 

Cfhannelly  Serjt.  (with  whom  was  M<Menamara\  for  the  plaintiff. — 
The  simple  question  is,  whether  the  defendant  had,  before  he  voted, 
taken  the  oath  of  abjuration  as  required  by  law.  If  he  had  not  so  taken 
it,  the  plaintiff  is  entitled  to  the  judgment  of  the  Court.  It  can  hardly 
be  contended  for  the  defendant,  that  the  statutes  by  which  the  path  of 
abjuration  is  imposed  are  not  still  in  force,  or  that  Jews  are  exempt 
from  taking  that  oath  in  some  form.  Now,  assuming  that  Jews  are 
bound  to  take  the  oath  in  some  form,  one  question  is,  whether  it  can  be 
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taken  on  the  Old  Testament.  It  is  submitted  that  this  is  a  Christian 
oath,  and  cannot  be  so  taken.  And  assuming  that  the  oath  can  be 
sworn  on  the  Old  Testament,  the  next  question  is,  whether  the  oath 
has  been  taken,  where  the  words  ^^  upon  the  true  faith  of  a  Christian" 
are  purposely  omitted.  The  determination  of  these  questions  will 
chiefly  depend  upon  the  due  consideration  of  the  several  statutes  upon 
the  subject.  These  statutes  may  be  divided  into  two  classes  2  first,  into 
obligatory  or  imposing  statutes,  by  which  the  duty  of  taking  the  oath 
*A7R1  ^^  abjuration  is  imposed  upon  ^members  of  Parliament,  and  which 
-'  include  incidentally  those  statutes  which  impose  that  duty  upon 
persons  who  are  not  members  of  Parliament ;  and  secondly,  those  sta^ 
tutes  which  are  of  an  exempting  or  dispensing  character.  These  latter 
statutes  are  enacting,  and  not  declaratory  merely.  Under  this  class 
will  come  the  statutes  which  especially  affect  Jews,  Quakers,  and  Mora- 
vians (some  of  which  apply  to  Jews  only),  also,  the  10  Geo.  4,  c.  7, — 
the  Catholic  Emancipation  Act;  and  lastly,  the  1  &;  2  Vict.  105,  entitled 
<<  An  Act  to  remove  Doubts  as  to  the  Validity  of  certain  Oaths,"  an 
Act  general  in  its  character,  not  applying  to  persons  of  any  particular 
creed  or  sect,  but  which  enacts  that  all  persons  shall  be  bound  by  an 
oath  administered  to  them  in  the  form  binding  on  their  conscience, 
without  respect  to  any  religion  or  sect  whatever.  It  may  be  admitted, 
that  such  matters  as  are  strictly  confined  to  the  consideration  of  the 
oaths  of  supremacy  and  allegiance  are  not  decisive  of  the  present  ques- 
tion ;  yet,  inasmuch  as  these  oaths  are  required  to  be  taken  in  conjunc- 
tion with  the  oath  of  abjuration,  the  consideration  of  their  character 
may  assist  in  throwing  some  light  upon  the  inquiry.  The  first  statute 
on  the  subject  is  the  1  Eliz.  c.  1,  entitled  <<  An  Act  to  restore  to  the 
Crown  the  ancient  Jurisdiction  over  the  Estate  Ecclesiastical  and 
Spiritual,  and  abolishing  all  Foreign  Powers  repugnant  to  the  same." 
The  19th  section  imposed  on  archbishops,  bishops,  and  on  certain  per- 
sons therein  enumerated,  as  having  the  Queen's  wages,  but  not  includ- 
ing members  of  Parliament,  the  necessity  of  taking  the  oath  of  ^su- 
premacy. This  Act  directed  that  these  persons  should  «take  and  receive 
a  corporal  oath  upon  the  Evangelists."  And  the  concluding  words  of 
the  form  of  the  oath  there  given  were  <<  So  help  me  Gk>d,  and  by  the 
contents  of  this  book."  It  is  submitted  that  this  oath  was  to  be  taken 
upon  the  Netv  Testament.  The  next  statute  is  the  5  Eliz.  c.  1,  which 
referred  to  the  preceding  Act,  and  extended  the  obligation  to  take  the 

*4791  *'^^^^Q^ioi^^d  0^^^  ^  other  classes  of  persons.  The  5th  section 
required  it  to  be  a  corporal  oath  to  be  taken  on  the  EvangelisUy 
and  verhatinin  The  16th  section  imposed  the  duty  on  every  member  of 
Parliament  of  taking  this  oath  before  he  should  enter  the  Parliament 
House  or  should  have  any  voice  there,  subject  to  the  same  penalties  in  case 
of  disobedience  as  if  he  had  never  been  elected.  It  is  clear  that  a 
member  of  the  House  could  have  taken  this  oath  on  the  New  Testament 
only,  and  as  a  Christian  oath.    Next  came  the  8  Jac.  1,  c.  4,  entitled 
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^^  An  Act  for  the  better  Disooyering  and  Bepressing  of  Popish  Recusants/' 
which  has  been  said  to  contain  the  germ  of  the  oath  of  abjuration.  The 
form  of  the  oath  there  given  has  been  described  in  succeeding  statutes 
as  the  '^oath  of  allegiance  and  obedience."  The  18th  section  enacts, 
that,  for  the  better  trial  how  his  Majesty's  subjects  stand  affected  in 
point  of  their  loyalty  and  due  obedience,  it  shall  be  lawful  for  any  bishop 
in  his  diocese,  or  two  justices  of  the  peace,  to  require  all  persons  of  the 
age  of  eighteen, — ^with  certain  exceptions  there  mentioned,— confessing 
or  not  denying  theur  recusancy,  to  take  the  oaths  thereafter  following 
"upon  the  Holy  Evangelists."  Section  16  gave  the  form  of  the  oath, 
which  concludes  with  the  following  words,  which  are  similar  to  those 
used  in  the  present  oath : — '^  And  all  these  things  I  do  plainly  and  sin- 
cerely acknowledge  and  swear  according  to  these  express  words  by  me 
spoken,  and  according  to  the  plain  and  common  sense  and  understanding 
of  the  same  words,  without  any  equivocation  or  mental  evasion,  or  secret 
reservation  whatsoever.  And  I  do  make  this  recognition  and  acknow- 
ledgment heartily,  willingly,  and  truly,  upon  the  true  faith  of  a  OhriHian. 
So  help  me  God."  This  oath,  which  answers  to  the  present  oath  of  ab- 
juration, could  be  taken  on  the  Evangelists  only,  that  is,  on  the  New 
Testament.  At  the  period  when  that  Act  was  passed,  it  was  the  policy 
of  the  legislature  to  exclude  all  but  Christians  from,  ^holding  any  r:^AQ(\ 
office  of  importance ;  whether  this  policy  was  wise  or  unwise  is 
not  now  the  question ;  and  although,  perhaps,  Jews  were  not  contemplated 
by  the  legislature  as  a  class  of  persons  likely  to  hold  seats  in  the  House, 
yet  the  words  of  this  Act  are  sufficiently  extensive  to  exclude  them  alllo- 
gether  from  the  House.  By  this  Act  of  3  Jac.  1,  c«  4,  members  of  Par- 
liament were  not  expressly  affected;  but  the  7  Jac.  1,  c.  6,  s.  2,  after 
containing  a  recital  "  to  show  how  greatly  his  Majesty's  loyal  subjects 
approve  the  said  oath,  they  prostrate  themselves  at  his  Majesty's  feet, 
beseeching  him  that  it  may  be  administered  to  all  his  subjects,"  proceeded 
to  enact,  that  all  persons  above  eighteen  should  take  the  oath  upon  the 
Evangelists.  And  by  the  8th  section,  members  of  Parliament  were 
expressly  required  to  take  the  oath  before  entering  the  House.  Then 
came  the  80  Car.  2,  st.  2,  c.  1,  entitled  ^'  An  Act  for  the  more  effectual 
preserving  the  King's  person,  and  for  disabling  Papists  from  sitting  in 
either  House  of  Parliament."  This  Act  did  not  effect  any  alteration  in 
the  oath  of  supremacy  as  it  was  settled  by  the  Act  of  Elizabeth,  neither 
did  it  affect  the  oath  of  allegiance  and  obedience  of  Jac.  I.,  but  it  super- 
added the  necessity  of  signing  a  declaration  against  the  doctrine  of  tran- 
substantiation.  Section  2  enacted  that  no  member  of  the  House  of  Com- 
mons should  sit  during  any  debate,  or  vote,  until  he  should  have  first 
taken  the  oaths  of  allegiance  and  supremacy,  and  made,  subscribed,  and 
audibly  repeated  the  declaration  following — ^then  followed  a  form  of 
declaration,  that  the  party  believed  that  in  the  Sacrament  of  the  Lord's 
Supper  there  was  not  any  transubstantiation,  &c.  These  oaths  were 
required  to  be  taken  by  members  before  the  Lord  Steward  or  his  deputy. 
VOL.  vn.— 42  2  B  2 
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It  can  hardly  be  doubted  that  the  legislature  had^  by  these  etatates^ 
imposed  the  necessity  of  taking  a  Ohrutian  oath  upon  all  persons  seeking 
any  place  of  honour  or  emolument  whatever ;  and  therefore  the  legislature 
required  the  subscription  of  this  declaration  of  a  specific  belief  in  the 
i^AQX\  ^subject  of  a  Ohristian  doctrine,  as  the  teH  of  that  person's  belief 

in  Christianity,  who  took  these  oaths  and  subscribed  this  decla- 
ration. If  this  was  meant  as  a  test  of  Christianity,  expres$lff  imposed 
by  statute,  then  it  will  become  necessary  for  the  defendant  to  show  that 
these  statutes  have  been  repealed.  If  the  legislature  had  been  silent 
upon  this  subject  after  these  enactments,  the  questioti  would  have  been 
free  from  doubt.  But  then  the  1  W.  &  M.  c.  1,  was  passed,  which 
remained  in  force,  for  some  purposes  at  least,  to  the  1  &  2  Will.  4,  c.  9* 
The  1 W.  &  M.  c.  1,  repealed  the  Acts  imposing  the  old  oaths  of  allegiance 
and  supremacy  on  members  of  Parliament,  and  substituted  new  oaths  in 
their  place ;  and  it  enacted,  that  the  taking  of  the  netp  oaths  and  the 
repeating  of  the  declaration  against  transubstantiation,  required  by  the 
30  Car.  2,  st.  2,  c.  1,  in  such  manner  as  the  taking  the  said  oaths  and 
repeating  the  said  declaration  was  required  by  that  Act,  should  be  good 
and  effectual  to  all  intents  and  purposes,  as  if  the  old  oaths  had  been 
taken-;  and  it  further  enacted,  that  the  new  oaths  should  be  taken  under 
the  same  penalties  as  the  old ;  and  that  members  of  Parliament  should 
take  the  new  oaths  within  the  same  time,  and  in  the  same  manner  and 
form,  as  they  were  required  to  take  the  old,  and  not  in  any  other  man^ 
ner.  The  6th  section,  which  gave  the  form  of  oath,  did  not  contain  the 
words  ^^on  the  true  faith  of  a  Christian,"  but  concluded  simply  with  the 
words  ^^  So  help  me  God."  This  statute  required  the  oath  to  be  taken 
in  the  same  manner  as  was  the  former  oath.  The  oath,  therefore,  waa 
required  to  be  taken  on  the  Evangelists — that  is,  on  the  New  Testament ; 
and  the  declaration  against  transubstantiation  must  also  have  been  sub- 
scribed at  the  same  time.  This  Act  applied  to  members  of  Parliaments 
Then  came  the  1  W.  &  M.  c  8,  entitled  ^^  An  Act  for  abrogating  the 
Oaths  of  Supremacy  and  Allegiance,  and  appointing  other  Oaths;" 
which,  after  reciting  the  5  Eliz.  c.  1,  and  3  Jac  1,  c.  4,  enacted  that  no 
^4821  P®^^^  should  be  '^'obliged  to  take  the  said  oaths  under  either  of 

those  statutes.  This  Act  has  been  supposed  to  have  in  effect 
abrogated  those  oaths ;  but  that  could  not'  have  been  so,  for,  in  respect 
of  taking  them  before  the  Lord  Steward,  it  was  in  force  until  the  1  &  2 
Will.  4,  c.  9,  as  appears  from  the  enactments  of  the  latter  statute.  By 
section  3,  new  forms  of  oaths  were  authorized  to  be  taken  by  all  persons 
who  were  required  to  take  the  fonner  oaths.  Section  5  imposed  the 
same  penalties  as  were  imposed  upon  failure  to  take  the  old  oaths.  This 
Act  did  not  in  any  way  interfere  with  the  declaration  against  the  doctrine 
of  transubstantiation.  The  form  of  oath  given  by  it  did  not  contain  the 
words  ^^  on  the  true  faith  of  a  Christian."  Next  came  the  13  Will.  3, 
c.  6,  by  which,  for  the  first  time,  was  imposed  the  oath  of  abjuration^ 
and  in  the  form  in  which  it  is  still  to  be  ti^en.    The  only  modifications 
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tlmt  form  has  undergone,  down  to  the  6  Geo.  8,  c.  58,  sre  those  wfaicli 
were  necessarily  made  to  meet  such  of  the  limitations  contained  in  the 
two  Acts  of  Settlement,  with  respeet  to  the  succession  of  the  Crown,  as 
were  then  capable  of  taking  effect.  By  the  6  Geo.  3,  c.  53,  another 
alteration  was  made  in  the  form,  in  consequence  of  the  death  of  the  Pre* 
tender.  The  13  Will.  3,  c.  6,  entitled  ^'An  Act  for  the  further  Security 
of  his  Majesty's  Person  and  the  Succession  of  the  Crown  in  the  Protest- 
ant Line,  and  for  extinguishing  the  Hopes  of  the  pretended  Prince  of 
Wales  and  all  other  Pretenders,  and  their  open  and  secret  Abettors," 
after  defining  the  persons,  who  were  to  take  the  oath  of  abjuration 
thereby  ^ven,  amongst  whom  members  of  Parliament  were  not  included; 
set  out  the  form  of  oath..  This  form,  with  the  exception  of  certain  im- 
material changes  in  the  name  of  the  Sovereign,  and  by  the  insertion  of 
the  words  ^'  the  descendants"  of  the  Pretender,  is  the  same  as  the  present 
form ;  and  it  concluded  with  the  words  "And  I  do  make  this  recognition; 
acknowledgment,  abjuration,  renunciation,  and  promise  heartily,  willingly, 
and  truly,  upon  the  true  faith  of  a  Christian,  so  help  me  God."  This 
form  is  worthy  of  particular  attention.  By  the  10th  *section,  p^j^^q 
members  of  Parliament  were  required,  before  voting  or  sitting  in  ^ 
the  House,  to  take  and  subscribe  this  oath  in  manner  following — ^^Hhat 
is,  between  nine  in  the  morning  and  four  in  the  afternoon,  at  the  table 
in  the  middle  of  the  house,  whilst  a  full  House  of  Commons  is  there  duly 
sitting,  with  their  Speaker  in  his  chair."  By  section  11,  any  member 
sitting  or  voting,  not  having  taken  this  oath,  was  to  be  deemed  a  Popish 
recusant  convict,  and  was  to  suffer  as  such,  and  to  be  disabled  from 
holding  any  place,  or  from  serving  the  Crown  in  any  capacity  what«- 
ever,  or  from  sitting  in  the  House,  from  being  a  guardian  or  executor,  or 
from  taking  any  legacy,  or  from  suing  or  being  sued,  and  was  subject,  in 
addition,  to  the  forfeiture  of  5007.  for  each  offence.  Then  came  the  1 
Anne,  st.  1,  c.  22,  which  gave  a  similar  form  of  oath,  with  a  like  conclu- 
sion, substituting  the  name  of  Anne  for  that  of  William.  The  next 
statute  was  the  6  Anne,  c.  7,  which  by  the  20th  section  provided  a  form 
of  oath  to  be  taken  from  and  after  the  demise  of  her  then  Majesty,  in 
which  form  blanks  were  left  for  the  name  of  the  Sovereign,  whoever 
that  might  be,  it  being  at  that  time  uncertain  whether  the  Queen  might 
have  issue,  or  whether  the  Electress  of  Hanover,  or  her  son  (afterwards 
George  I.),  would  succeed ;  and  it  expressly  enacted  that  such  blanks 
should  be  filled  up  with  the  name  of  her  or  him  as  Queen  or  King  who 
should  be  next  in  succession,  &c.  The  1  Geo.  1,  st.  2,  c.  13,  the  title 
of  which  is  similar  to  that  of  the  13  Will.  3,  c.  6,  after  reciting  that 
Act,  the  Act  of  Settlement,  and  several  others,  carried  out  the  altera- 
tions contemplated  by  the  last  statute  of  Anne  (the  Electress  having  died 
shortly  before  Queen  Anne) ;  and  by  it  a  form  was  given,  filling  up  the 
blanks  left  in  the  form  of  the  Act  of  Anne  with  the  name  of  George. 
In  this  Act  the  oaths  of  allegiance^  supremacy  and  abjuration  are  all 
fully  set  out,  and  directed  to  be  taken  by  various  classes  of  persons 
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therein  mentioned.  The  16th  and  17th  sections  required  the  oath  thos 
^4841  ^^^^^^^  ^^  ^^  taken  by  members  of  ^Parliament ;  and  the  latter 
^  section  inflicted  the  penalty  of  5002.  on  any  member  who  should 
presume  to  yote,  not  haying  taken  that  oath.  There  is  no  real  alteration 
of  the  oath  in  the  form  prescribed  by  this  Act ;  for  it  was  to  be  taken  in 
such  manner,  and  together  with  such  other  oaths  and  declaration  against 
transubstantiatioUy  as  the  former  oaths.  Then  came  the  6  Geo.  3,  c 
53,  which  was  passed  in  1766  (the  Pretender  having  died  in  1765). 
By  this  Act  a  form  of  oath,  altered,  in  consequence  of  the  death  of  the 
Pretender,  so  as  to  apply  to  his  descendants,  is  set  out  as  required  to  be 
taken  by  all  persons  who  by  the  previous  Act  of  1  Geo.  1,  st.  2,  c.  13, 
and  5  Geo.  1,  c.  29,  were.required  to  take  the  oath  of  abjuration.  This 
is  the  farm  in  which  the  defendant  was  required  to  take  the  oath ;  but 
the  penalties  are  recoverable  under  the  1  Geo.  1,  c.  13,  which  is  specially 
referred  to  and  imported  into  this  Act  as  to  the  manner,  &c.,  of  taking 
the  said  oath.  These  statutes  all  come  under  the  head  of  obligatory 
statutes. 

Secondly,  with  regard  to  exempting  statutes.  The  first  division  of 
these  statutes  embraces  those  which  are  applicable  to  Jews.  Some  of  these- 
statutes  apply  to  Quakers  equally  with  Jews,  but  these  may  be  included 
in  the  first  division.  These  are  not  all  to  be  found  in  the  ordinary 
editions  of  the  statutes.  The  first  of  them  is  the  9  Geo.  1,  c.  24  (1722). 
This  and  the  10  Geo.  1,  c.  4,  are  important  in  two  views  of  the  case.  They 
show  that,  except  in  certain  cases  mentioned  in  the  Act,  Jews  were  ex- 
pected to  take  the  oath  of  abjuration  in  the  then  usual  form,  and  that  the 
express  authority  of  the  legislature  was  required  to  exempt  them  from 
that  necessity  in  such  cases.  By  the  9  Geo.  1,  c.  24,  it  was  enacted  that 
every  person  in  England,  eighteen  years  of  age  (including  therefore  Jews), 
who  had  not  taken  the  oath  under  the  1  Geo.  1,  st.  2,  c.  13,  and  who  should 
neglect  or  refuse  to  do  so  before  the  23d  of  December,  1723,  should, 
before  the  25th  of  March,  1724,  register  his  name  and  real  estate,  in  like 
^  .^-^  manner  as  Papists  were  '''required  to  do  under  certain  other  Acts^i 
^  or  to  forfeit  the  fee  simple  of  his  estate.  The  next  statute  of 
this  class  is  the  10  Geo.  1,  c.  4.  This  Act  will  no  doubt  be  much  relied 
upon  by  the  defendant,  as  creating  an  exemption  in  his  favour.  After 
reciting  the  9  Geo.  1,  c.  24,  and  that  the  greater  part  of  the  persons 
thereby  afiected  had  taken  the  oath,  but  that,  by  reason  of  the  short- 
ness of  the  time  allowed,  they  had  not  all  been  able  to  do  so,  and  that 
it  was  necessary  to  extend  the  time,  the  Act  made  certain  exemptions 
in  favour  of  women,  reversioners,  and  others,  and  of  persons  who  had 
previously  taken  the  oaths  in  either  House  of  Parliament,  or  in  any 
Court,  &c.  The  Act  then  proceeded  to  extend  the  time  for  taking  the 
oath  or  registering ;  and  also  provided  for  the  exemption  of  persons 
under  mental  or  bodily  disabilities,  or  beyond  the  seas,  giving  them 
further  time  till  the  expiration  of  six  months  after  their  return,  or  after 
the  removal  of  such  disability ;  it  then  substituted  the  forfeiture  of  one 
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year's  valae  for  that  of  the  fee  simple  provided  by  the  9  Geo.  1,  c.  24. 
Then  followed  certain  provisions  as  to  Quakers,  relieving  them  on 
making  a  declaration  to  the  effect  of  the  abjuration  oath  in  the  form 
prescribed  by  the  8  Geo.  1,  c.  6,  and  the  Act  then  proceeded  as 
follows: — "And  whereas  the  following  words  are  contained  in  the 
latter  part  of  the  oath  of  abjuration — viz.,  <  upon  the  true  faith  of  a 
Christian ;'  be  it  further  enacted,  that  whenever  any  of  his  Majesty's 
subjects  professing  the  Jewish  religion  shall  present  himself  to  take  the 
said  oath  of  abjuration,  in  pursuance  of  the  said  recited  Act  or  of  this 
present  Act,  the  said  words  <  upon  the  true  faith  of  a  GhrUtiafC  shall  be 
omitted  out  of  the  said  oath  in  administering  the  same  to  such  person, 
and  the  taking  the  said  oath  by  such  person  professing  the  Jewish 
religion  without  the  words  aforesaid,  in  like  manner  as  Jews  are 
admitted  to  be  sworn  to  give  evidence  in  courts  of  justice,  shall  be 
deemed  to  be  a  sufiScient  taking  of  the  abjuration  oath  within  the  mean- 
ing of  this  Act  and  the  said  recited  *Act."(a)  The  only  effect  rn^Aoa 
of  this  enactment  was  to  allow  Jews  to  omit  these  words  when  ^ 
taking  the  oath  for  the  purpose  of  the  9  Geo.  1,  c.  24,  hut  for  this  pur^ 
pose  only.  It  did  not  recite  the  1  Geo.  1,  st.  2,  c.  13.  It  gave  no 
indemnity  for  other  purposes,  and  thus  does  not  come  up  to  the  exemp- 
tion which  will  be  contended  for  on  behalf  of  the  defendant.  The  next 
statute  is  the  13  Geo.  2,  c.  7,  an  Act  for  naturalizing  foreign  Protest- 
ants and  others  therein  mentioned,  who  should  settle  in  the  North 
American  colonies,  and  reside  there  for  seven  years  without  being  absent 
more  than  two  months ;  for  which  purpose  they  were  required  to  take 
the  oath  of  abjuration.  After  providing  for  the  case  of  Quakers,  who 
were  to  make  a  declaration  under  the  8  Geo.  1,  c.  6,  it  enacted,  that 
when  any  person- of  the  Jewish  religion  should  present  himself  to  take 
the  oath,  he  might  omit  the  words  "  on  the  true  faith  of  a  Christian." 
This  exemption  was  clearly  limited  to  the  special  purpose  of  the  Act, 
and  in  fact,  by  showing  the  necessity  in  this  case  of  a  special  exception, 
proves  the  general  rule  that  the  oath  is  a  Christian^  oath.  These  are 
all  the  important  Acts  which  have  a  particular  relation  to  Jews.  The 
course  the  legislature  adopted  with  regard  to  Quakers  shows  how  care- 
fully they  proceeded  in  passing  enactments  for  the  relief  of  that  class 
of  subjects.  As  to  them,  no  doubt,  as  clearly  appears  by  the  entire 
course  of  legislation  on  the  subject,  the  oath  of  abjuration  as  an  oath 
was  entirely  repealed,  and  an  affirmation  substituted,  all  obnoxious 
words  being  omitted.  But  as  to  Jews,  the  oath  has  neither  been 
repealed  nor  even  altered.  The  13  k  14  Car.  2,  c.  1,  imposed  a  penalty 
of  52.,  and  for  a  further  offence  cumulative  penalties,  on  persons  who 
should  refuse  to  take  an  oath.  The  Toleration  Act,  1  Will,  k  M.,  st. 
1,  c.  18,  relieved  Quakers'  upon  making  a  declaration  of  fidelity  to  the 
Grown,  and  also  a  solemn  profession  of  their  Christian  belief.  The  7 
&  8  '^'Will.  3,  c.  34,  gave  power  to  take  the  affirmations  of  Qua-  r^t, joiv 
kers  instead  of  oaths,  except  in  criminal  cases,  in  all  courts  of  '- 

(a)  Sect  18. 
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JQfltiee.  This,  however,  was  only  a  temporary  Act.  The  1  Gteo.  1,  st. 
2,  c.  6,  gave  farther  indemnities  to  Quakers,  and  gave  to  their  declara- 
tion the  effect  of  the  abjuration  oath,  and  made  perpetual  the  7  &  8  Will. 
8,  c.  84,  and  appointed  a  form  of  affirmation.  The  8  Geo.  1,  c.  6,  carried 
the  relief  further,  by  omitting  the  words  « in  presence  of  Almighty  God," 
which  had  been  objected  to  in  the  former  Act,  as  being  a  form  of  adju- 
ration. The  22  Geo.  2,  c.  46,  clearly  showing  that  doubts  then  existed 
whether  an  affirmation  instead  of  an  oath,  in  cases  where  an  oath  was 
required  by  stiUutCy  was  admissible,  except  where  expressly  declared  to 
be  so  by  statute,  enacted  that  a  Quaker's  affirmation  should  be  admissi- 
ble in  all  cases.  In  these  statutes,  the  words  of  the  affirmation  were 
given,  omitting  the  words  <<  on  the  true  faith  of  a  Christian."  The  9 
Geo.  4,  c.  82,  made  their  affirmation  admissible  in  criminal  cases.  In 
1833  the  8  &  4  Will.  4,  c.  49,  was  passed,  whereby  Quakers  and  Mora- 
vians were  allowed  to  make  affirmation  in  all  cases  whatever  where  an 
path  was  required. 

These  statutes,  which  have  reference  to  Quakers,  distinctly  and 
pointedly  show  with  what  caution  the  law  has  been  altered  to  obviate 
their  scruples.  But  these  alterations  have  been  made  by  the  express 
provision  of  the  legislature,  and  no  such  alterations  have  been  made  to 
affect  the  Jews.  The  form  of  declaration  provided  by  the  8  &  4  Will. 
4,  c.  49,  shows  on  the  face  of  it  that  the  party  making  the  declaration 
is  a  Quaker.  The  Catholic  Emancipation  Act,  10  Geo.  4,  c.  7,  repeals 
the  obligation  of  taking  the  oath  of  abjuration,  and  the  declaration 
against  transubstantiation,  but  so  far  only  as  Boman  Catholics  are  con- 
cerned ;  and  it  gives  a  form  of  oath  to  be  taken  by  members  of  Parlia- 
ment instead  of  the  oaths  of  allegiance,  supremacy,  and  abjuration,  and 
provides  for  the  alteration  of  the  name  of  tiie  Sovereign  under  the  limit- 

*4881  **^^^^  *^^  *^®  -^^*  ^^  Settlement.  Here,  too,  the  relief  is 
-^  expre99hf  given.  The  last  statute,  and  the  one  on  which  the 
defendant  must  mainly  rely,  is  the  1  &;  2  Vict.  c.  105,  entitled  <<  An 
Act  to  remove  Doubts  as  to  the  Validity  of  certain  Oaths."  This  is 
no  doubt  a  declaratory,  but  it  is  also  an  affirmative  statute ;  and  the 
principle  of  law  is  clear,  that  an  affirmative  statute  cannot  repeal  pre- 
vious affirmative  statutes,  unless  it  either  do  so  expresalt/j  or  is  so  far 
inconsistent  with  the  preceding  statutes  as  to  repeal  them  by  necessartf 
implication.  It  must  be  contended  for  the  defendant  that  this  is  a 
repealing  statute ;  for  it  will  not  support  his  position,  unless  it  repeals 
the  oath  of  abjuration,  both  as  to  the  words  and  as  to  the  manner  of 
taking  it.  It  may  be  admitted,  that  where  no  form  of  oath  is  pre- 
scribed, a  person  may  take  an  oath  in  that  manner  and  form  which  are 
binding  on  his  conscience :  Omichund  v.  Barker,  Willes,  538,  1  Atk. 
21.  But  the  oath  which  the  defendant  was  required  to  take  is  a 
Christian  oath,  is  prescribed  by  the  legislature,  and  must  be  taken  in 
the  particular  form  and  manner  prescribed,  which  can  only  be  dispensed 
with  by  the  same  authority.    In  Omichund  v.  Barker  it  was  decided 
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that  any  person  might  be  sworn  a»  a  witness  in  a  court  of  justice  accord- 
ing to  the  custom  and  manner  of  his  religion.  But  in  such  case  no 
particular  form  of  oath  is  necessary.  That  authority,  therefore,  does 
not  touch  the  question,  where  the  oath  is  to  be  taken  in  a  particular 
form  and  manner  prescribed  by  statute,  and  as  a  Christian  oath  to  be 
sworn  by  a  Christian  man. 

Assuming,  therefore,  the  oath  in  the  present  case  to  be  a  Christian 
oath,  the  question  is  whether  it  is  in  any  degree  affected  l^  the  1  &  2 
Vict.  c.  105.  That  statute  enacts  and  declares,  <<  that  in  all  cases  in 
which  an  oath  may  lawfully  be  an4  shall  have  been  administered  to  any 
person,  either  as  a  juryman  or  a  witness,  '^or  a  deponent  in  any  r^ j^q 
proceeding,  civil  or  criminal,  in  any  Court  of  law  or  equity  in  L  ^^ 
the  United  Kingdom,  or  on  appointment  to  any  office  or  employment, 
or  on  any  occasion  whateyer,  such  person  is  bound  by  the  oath  adminis- 
tered, provided  the  same  shall  have  been  administered  in  such  form  and 
with  such  ceremonies  as  such  person  may  declare  to  be  binding ;  and 
every  such  person,  in  case  of  wilful  false  swearing,  may  be  convicted  of 
the  crime  of  perjury,  in  the  same  manner  as  if  the  oath  had  been 
administered  in  the  form,  and  with  the  ceremonies,  most  commonly 
adopted."  Now  this  Act  contains  no  reference  whatever  to  the  oath 
of  abjuration,  nor  to  any  prior  Act  of  Parliament,  which  would  un-* 
doubtedly  have  been  recited,  if  intended  to  be  thereby  repealed.  This 
Act  seems  to  apply  txchmvely  to  oaths  administered  in  Courts  of  law. 
There  are  cases  in  which  oaths  zxe  required  to  be  taken  in  Courts  of 
law  on  appointments  to  offices,  and  therefore  the  operation  of  the  Act 
is  not  necessarily  confined  to  the  cases  of  jurymen  or  witnesses.  Effect 
may  be  given  to  every  word  of  this  Act,  without  having  recourse  to  the 
assertion  that  it  amounts  to  a  repeal  of  former  statutes. 

It  cannot  be  contended  that  there  is  anything  in  the  Acts  which  ena- 
bles the  defendant  to  take  the  oath  of  abjuration  on  the  Old  Testament, 
nor  can  it  be  contended  with  any  success  that  the  words  <<  on  the  true 
faith  of  a  Christian"  are  not  of  the  €99ence  of  the  oath,  and  therefore 
that  they  can  properly  be  omitted.  It  may  be  said  that  these  statutes 
were  levelled  against  Papists,  and  such  may  be  admitted  to  be  the  case; 
but  the  language  of  the  6  Geo.  3,  c.  68,  is  large  enough  to  include  all 
who  claim  to  sit  and  vote  as  members  of  the  House  of  Commons. 
There  can  be  no  doubt  that  it  was  the  intention  of  the  legislature,  in 
this  Act,  to  impose  a  religious  test ;  and  the  greatest  care  has  been 
taken  so  to  frame  the  oath  as  to.  render  it  binding  upon  the  conscience 
of  the  person  who  takes  it.  *There  may  well  be  Christianity  p^j^qa 
without  Protestantism,  but  there  can  be  no  Protestantism  with-  ^ 
out  Christianity.  The  words  <<  on  the  true  faith  of  a  Christian,"  coming 
as  they  do  after  the  stringent  language  at  the  commencement  of  the 
oath,  show  that  they  are  of  the  ewenee  of  the  oath,  and  cannot  be 
rejected,  aiid  at  all  events  that  the  legislature  meant  those  words  to  be 
a  declaration  aooompanying .  and  explaining  the  oath,  and  therefore  to 
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be  ohligatory  and  neeeaary.  Whether  the  Jews  were  in  the  conteinpla< 
tion  of  the  legislature  or  not,  at  the  time  when  the  oath  was  made  com* 
pdflory,  is  a  matter  with  which  it  is  unnecessary  to  encumber  the  argu- 
ment.  It  is  sufficient  to  know,  that  at  thai  period  all  persons  were 
excluded  from  public  honours  and  emoluments  unless  thej  were  Christ- 
ians. The  spirit  of  the  legislative  enactments  of  that  period  must  be 
referred  to,  to  show  the  intention  of  the  legislature.  Even  to  as  late 
a  time  as  the  repeal  of  the  Test  and  Corporation  Acts,  no  one  could 
hold  certain  important  offices  without  having  received  the  sacrament 
within  a  prescribed  period.  It  is  incumbent  on  the  defendant  to  show 
that  the  statutes  which  primS  facie  affect  Jews  have  been  repealed,  and 
that  not  merely  for  general  but  for  Parliamentary  purposes,  as  has  been 
expressly  done  in  the  case  of  Catholics  and  Quakers. 

Lastly,  it  is  said  that  the  plaintiff  is  now  suing  under  the  statute  6 
Geo.  3,  c.  53 ;  and  taking  that  Act  in  connexion  with  1  Geo.  1,  st.  2, 
c.  13,  that  is  true.  Upon  this  point,  then,  it  may  be  argued  that  the 
Act  of  6  Geo.  3,  c.  53,  has  given  the  benefit  of  all  savings  or  indemni- 
ties contained  in  any  former  Acts  or  parts  of  Acts  then  subsisting,  and 
that  the  Acts  passed  in  the  ninth  year  of  George  I.  and  in  the  tenth 
year  of  the  same  sovereign,  created  an  indemnity  in  favour  of  the  Jews, 
and  were  then  subsisting  Acts.  The  answer  to  this  supposition  is, 
that  these  Acts  were  not  then  subsisting,  but  were  merely  of  a  tempo^ 
rary  nature,  being  passed  for  the  specific  purpose  of  enabling  Jews  and 
*4Qn  ^^^^^  persons  to  avoid  *the  obligation  to  register  their  real  pro« 
^  perty,  and  for  that  purpose  only.  The  1  &  2  Will.  4,  c,  9, 
repealed  so  much  of  certain  Acts  as  required  certain  oaths  to  be  taken 
by  members  of  the  House  of  Commons  before  the  Lord  Steward  or  his 
deputies.  Up  to  that  time,  therefore,  the  oaths  to  be  thus  taken  had 
not  been  abrogated  by  the  Acts  requiring  oaths  ito  be  taken  before  the 
Speaker.  These  Acts  are  cumulative.  There  was  not,  consequently 
(as  has  been  supposed  to  be  the  case),  a  period,  from  the  1st  to  the  13th 
of  William  III.,  when  the  oaths  before  the  Speaker  did  not  contain  the 
words  « on  the  true  faith  of  a  Christian,"  during  which  period  these 
words  had  not  to  be  taken  by  members  of  Parliament.  Upon  these 
grounds,  it  is  confidently  submitted  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court. 

Sir  jP.  Kelly  (with  whom  were  WiUes^  and  A.  G^oMsmid),  contri. — The 
question  no  doubt  depends  upon  the  true  construction  of  the  several 
statutes  upon  the  subject  But  as  these  Acts  are  highly  penal,  they 
must  be  strictly  construed.  The  Acts  of  Parliament  in  the  present  case, 
if  still  in  force,  impose  upon  all  classes  of  her  Majesty's  subjects, 
eligible  to  serve  in  Parliament,  the  obligation  and  necessity  to  take  cer* 
tain  oaths,  under  very  heavy  and  fearful  penalties. 

That  Jews  are  entitled  to  -serve  in  Parliament  is  a  proposition  which 
csannot  admit  of  a  doubt ;  and  though  the  Acts  may  be  construed  in  such 
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a  sense  as  to  impose  upon  this  class  of  the  community,  and  perhaps  on 
other  classes  also,  the  duty  of  taking  an  oath  repugnant  to  their  con- 
sciences, under  pain  of  losing  some  of  the  most  valued  privileges  of  a 
British  subject,  the  Court  is  bound  to  construe  the  words  of  the  statutes 
80  as  to  give  to  them,  if  possible,  such  a  construction  as  will  favour  liberty 
of  conscience.  It  must  be  remembered,  that  the  refusal  to  take  the  oath 
in  question  does  not  expose  a  Jew  merely  to  the  loss  of  5002.,  in  the 
shape  of  a  penalty,  but  to  a  '^'disqualification  to  sue  or  to  be  sued,  riiiAQo 
to  be  an  executor,  to  be  a  guardian  of  any  child,  to  hold  any  office, 
or  to  give  any  vote  in  the  election  of  members  of  Parliament,  and  indeed 
to  other  most  fearful  penalties. — It  is  submitted  that  the  defendant  is  en« 
titled  to  the  judgment  of  the  Court,  on  the  following  four  distinct  grounds : — 

First,  the  6  Geo.  3,  o.  53,  is  no  longer  in  force ;  it  ceased  to  be  so  on 
the  death  of  George  III.,  or  at  all  events  on  the  death  of  the  last 
Sovereign  bearing  the  name  of  George.  That  being  so,  there  was  no 
power  in  the  House  of  Commons,  or  in  any  officer  of  that  House,  or  in 
any  Court  of  law,  or  in  any  officer  of  a  Court  of  law,  to  take  upon  him- 
self to  alter  the  terms  of  an  oath,  the  whole  form  and  language  of  which 
has  been  expressly  given  in  an  Act  of  Parliament  by  the  legislature ;  and 
in  such  case  the  oath  containing  the  name  of  ^'  our  Sovereign  Lord  King 
George,"  that  being  the  form  of  language  in  the  Act,  is  the  only  oath 
which  could  lawfully  be  administered  under  it.  Upon  every  occasion 
when  a  change  of  the  name  of  the  Sovereign  has  been  considered  neces- 
sary, the  legislature  has  interposed  by  express  enactment,  reciting  such 
necessity,  and  expressly  authorizing  the  substitution  of  the  name  of  one 
Sovereign  for  the  other.  That  course  has  been  pursued  from  the  time 
of  William  III.  to  that  of  George  III. ;  and  as  there  is  no  Act  of  Par* 
liament  which  has  since  conferred  that  authority,  there  is  now  no  power  in 
existence  which  enables  any  one  to  administer  a  different  oath  from  that 
contained  in  the  statute  6  Geo.  3,  c.  53,  or  to  substitute  the  name  or 
description  of  one  Sovereign  for  that  of  another. 

Secondly,  if  the  oath  and  the  statute  imposing  it  are  still  in  force,  inas- 
much as  it  is  a  principle  of  law,  that  whenever  the  legislature  by  statute, 
or  the  common  law,  imposes  on  any  man  the  duty  of  taking  an  oath,  the 
law  not  only  permits  but  requires  him  to  take  it  in  such  manner  and 
form  as  shall  be  binding  on  his  conscience ;  on  this  ground  it  was  not 
only  competent  for,  but  the  duty  of,  *the  defendant,  to  take  the  r:^AQQ 
bath  in  such  form  as  was  binding  on  his  conscience.  Here  the 
defendant  has  declared  that  the  taking  the  oath  with  the  omission  of  the 
words  ^'upon  the  true  faith  of  a  Christian,"  is  binding  upon  his  con« 
science.  If  there  be  any  exception  or  qualification  to  this  rule,  it  is 
in  the  case  where  an  oath  is  imposed  by  way  of  a  religious  or  political 
test;  but  that  can  only  be  the  case  where  the  language  and  inten« 
tion  of  the  particular  Act  cleanly  and  positively  require  such  a  con** 
strnction. 
'  Thirdly,  assuming  these  propositions  to  be  doubtful,  the  defendant 
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yrtta  bound  and  authorized  to  take  the  oath  which  he  did  take ;  for  this 
arises  by  necessary  implication  from  the  1  &  2  Vict.  c.  105. 

Fourthly,  the  10  Geo.  1,  c.  4,  has  been  kept  alive  and  in  force  by  a 
succession  of  Acts  continuing  or  enlarging  the  time  given  for  taking  the 
oaths,  and,  with  respect  to  Jews,  without  the  words  <<  upon  the  true 
faith  of  a  Christian,"  until  November  24,  1766,  and  consequently 
beyond  the  time  when  the  Act  6  Geo.  8,  c.  53,  was  passed,  and  thus, 
by  its  existence  at  that  time,  qualified  the  meaning  of  the  provisions 
of  that  Act. 

With  reference  to  the  first  branch  of  this  argument,  it  is  submitted, 
that  each  successive  Act  of  Parliament  applying  to  the  oath  of  abju- 
ration, beginning  with  the  Act  of  Will.  8,  and  ending  with  the  statute 
6  Geo.  3,  c.  53,  provided,  and  was  intended  only  to  provide,  for  the 
particular  state  of  things  in  existence  at  the  time  when  those  Acts  were 
passed.    No  legislative  provision  has  been  made  on  the  subject  since 
the  latter  Act,  and  therefore  it  cannot  be  so  far  altered  as  to  give  effect 
to  the  imposition  of  the  oath  under  the  present  change  of  circumstances. 
The  title  as  well  as  the  terms  of  this  Act  show  that  it  was  intended  for 
temporary  purposes  only,  and  was  absolutely  necessary  to  authorize 
certain  alterations  rendered  expedient  by  political  changes.    In  2  Inst. 
479,  it  is  laid  down,  that  a  new  oath  cannot  be  imposed  on  the  subject 
*4.Q41  ^*^^^*  **^®  authority  of  Parliament ;  but  the  giving  of  every  oath 
-^  must  be  warranted  by  the  common  law,  or  by  an  Act  of  Parlia- 
ment.    This  has  always  been  admitted  to  be  the  law,  and  was  acted 
upon  in  Omichund  v.  Barker,  Willes,  518,  1  Atk.  21.    Neither  the 
House  of  Commons  nor  the  Speaker  had  any  authority  to  substitute 
the  name  of  Queen  Victoria  for  that  of  King  George.     If  the  House 
of.  Commons  had  such  power  where  no  dispute  as  to  right  of  succession 
would  be  likely  to  arise,  it  follows  that  even  in  the  case  of  a  disputed 
succession,  as  in  the  case  of  the  birth  of  twins,  of  Albert  and  Edward 
for  instance,  they  might  as  well  presume  to  insert  the  name  of  Albert 
or  Edward,  and  so  to  wound  the  consciences  of  many  persons  who  might 
entertain  an  opinion  at  variance  with  that  of  the  House  of  Commons  as  to 
the  title  of  the  reigning  monarch.    But  neither  the  House  of  Commons 
nor  the  Speaker,  nor  any  other  authority  than  the  legislature,  have  power 
to  alter  the  form  of  an  oath,  or  to  insert  a  form  differing  as  to  its 
e^ence  and  substance  from  that  oath  which  has  been  framed  by  the 
authority  of  Parliament.     The  several  Acts  upon  this  subject  fortify 
.  this  view,  and  show  that  they  were  passed  for  a  temporary  purpose 
only.     The  Acts  which  give  the  abjuration  oath,  nearly  in  its  present 
form,  1  Anne,  st.  1,  c.  22,  4  &;  5  Anne,  c.  8,  and  the  6  Anne,  c.  7,  are 
cliearly  of  a  tempo^ry  character,  and  were  intended  specially  to  pro- 
.  vide  for  altered  circumstances,  either  as  to  the  Pretender  or  his  family 
whose  rights  were  to  be  abjured,  or  as  to  the  Sovereign  in  whose  favour 
the  oath  was  to  be  taken.    In  the  20th  section  of  the  6  Anne,  c.  7,  a 
blank  is  left  tw  the  name  of  the  Sovereign,  and  it  specially  providep* 
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that  the  blank  shall  he  filled  up  with  the  name  of  the  Queen  or  King 
(the  Princess  Sophia,  or  her  son  George,  afterwards  George  I.),  who 
should  be  next  in  succession  under  the  Act  of  Settlement.  The  Prin- 
cess Sophia  having  died  during  the  lifetime  of  Queen  Anne,  on  the 
^accession  of  Geo.  L,  the  blank  was  filled  up  with  his  name,  r^ic^ofc 
Then  came  the  1  Geo.  1,  c.  18 ;  and  afterwards,  on  the  death  of  ^ 
the  Pretender  in  1765,  the  6  Geo.  3,  c.  53,  was  passed  to  substitute  his 
<<  descendants."  This  Act  further  referred  to  all  the  clauses  in  the  1 
Q;eo.  1,  c.  IS,  which  it  incorporated.'  [Pollock,  C.  B. — ^We  cannot 
shut  our  eyes  to  the  fact,  that,  during  the  reign  of  Geo.  lY.,  the  oath 
of  abjuration  was  taken  by  a  great  number  of  individuals  in  the  form 
prescribed  by  the  Act  of  Geo.  III.  Either  that  was  a  farce,  or  the 
words  of  the  oath  must  be  taken  to  relate  to  the  Sovereign  as  a  corpo- 
ration sole.  There  may  be  some  ground  for  contending  that  the  opera- 
tion of  the  6  Geo.  3,  c.  53,  ceased  at  his  death ;  but  it  seems  to  me  that 
the  argument  is  of  no  weight,  that  the  Act  applies  to  the  namey  not  to 
the  person  of  the  Sovereign.]  It  is  sufficient  for  the  present  purpose 
to  contend,  that  the  operation  of  that  Act  ceased  with  the  reign  in 
which  it  was  passed.  During  the  reign  of  Geo.  III.,  the  claims  of  the 
Pretender  and  his  family  had  become  a  mere  dream,  and  there  had  been 
nothing  to  call  the  attention  of  the  legislature  to  the  subject.  The 
next  Act  of  Parliament  to  which  reference  may  be  here  made,  is  of  the 
same  character  nearly  as  that  already  referred  to.  This  statute  is  of 
the  greater  importance,  inasmuch  as  it  has  been  passed  in  more  recent 
times.  It  is  the  Roman  Catholic  Relief  Act,  10  Geo.  4,  c.  7,  the  second 
section  of  which,  although  the  form  of  oath  there  given  is  a  special  form 
for  Roman  Catholics,  refers  to  King  George  lY.  in  the  same  terms  as 
King  George  III.  was  referred  to  in  the  oath  of  abjuration.  But  the 
language  of  that  Act  does  not  by  implication  give  any  power  to  the 
House  of  Commons  or  to  the  Speaker,  upon  'the  death  of  George  the 
Fourth,  to  substitute  the  name  of  William  or  Victoria.  It  may  be,  not 
that  they  had  not  the  power,  but  that  the  oath  was  one  personal  to  the 
reigning  Sovereign ;  for  the  third  section,  which  immediately  follows, 
enacts  further,  « that,  *wherever  in  the  oath  hereby  appointed  r^uj^q/* 
and  set  forth  the  name  of  his  present  Majesty  is  expressed  or  *- 
referred  to,  the  name  of  the  Sovereign  of  this  kingdom  for  the  time 
being,  by  virtue  of  the  Act  for  the  further  limitation  of  the  Crown  and 
better  securing  the  rights  and  liberties  of  the  subject,  shall  be  substi- 
tuted from  time  to  time,  with  proper  words  t)f  reference  thereto."  The 
doctrine,  as  laid  down  in  the  2d  Inst.  479,  and  acted  upon  in  Omichund 
V.  Barker,  is  applicable  to  the  present  case.  [Aldbkson,  B. — In  that 
case  Lord  Chief  Justice  WilleS  observes,  that  what  Lord  Coke  says  in 
the  2  Inst.  479,  and  3  Inst.  165,  that  an  oath  cannot  be  altered,  nor  a 
new  one  imposed  but  by  authority  of  Parliament,  plainly  relates  only 
to  promissory  oaths  or  oaths  of  office,  viz.,  as  to  those  of  Privy  Coun- 
cillors, Judges,  Sherifis,  and  the  like*  and  in  no  degree  to  oaths  taken 
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by  witnesses.]  Lord  Chief  Justice  Willes  does  appear  to  be  of  thc^t 
opinion,  but  it  is  difficult  to  see  the  soundness  of  such  a  distinction,  for 
an  authority  is  scarcely  required  to  show  that  the  terms  of  a  particular 
oath  imposed  by  the  legislature  or  by  the  common  law  cannot  be  altered, 
either  by  the  authority  of  the  party  administering,  or  by  the  party 
taking  the  oath,  but  by  the  legislature  only.  But  even  if  that  distinc- 
tion be  sound,  it  does  not  detract  from  the  force  of  the  defendant's 
argument.  When  an  oath  is  directed  to  be  taken  with  respect  to  the 
reigning  Sovereign  in  his  corporate  capacity,  it  is  not  usual  to  name  the 
Sovereign ;  but  when  the  particular  Sovereign  is  specified  by  name,  he 
must  be  considered  as  alluded  to  personally  only.  It  has  been  con- 
tended for  the  plaintiff,  that  a  power  exists  in  the  House  of  Commons 
alone  to  substitute  the  name  of  one  Sovereign  for  another,  but  that  the 
words  (<  on  the  true  faith  of  a  Christian"  cannot  be  altered  without  an 
Act  of  Parliament.  The  substantial  question  is,  what  is  the  nature  of 
*4Q7T  *^®  ^**^  itself,  and  whether  the  words  "  on  the  true  faith  of  a 
•^  Christian*'  are  not  mere  words  of  *as8everation,  and  no  part  of 
the  thing  sworn  to  under  the  statute.  It  may  be  a  question  worthy  of 
consideration,  whether  the  long  habit  and  practice,  in  the  Houses  of 
Parliament  and  elsewhere,  of  administering  the  oath  in  the  accustomed 
form,  has  not  led  to  some  inadvertence  in  the  adoption  of  the  particu- 
lar terms  of  the  Act  of  Parliament. 

The  second  proposition  is,  that  under  the  6  Geo.  8,  c.  53,  upon  which 
this  action  is  founded,  and  which  rendered  necessary  the  taking  of  the 
oath  (if  by  law  it  must  be  taken  at  all),  that  oath  is  to  be  taken  by  a 
Jew  with  the  omission  of  the  words  «  on  the  true  faith  of  a  Christian." 
This  point  depends  solely  upon  the  determination  of  the  question,  whe- 
ther the  provisions  of  the  10  Geo.  1,  c.  4,  remained  in  force  at  the  time 
of  the  passing  of  the  6  Geo.  3,  c.  53.  It  has  been  said  that  this  Act 
had  then  expired ;  but  a  series  of  enactments  may  be  cited,  to  show 
that  it  continued  in  force  beyond  the  period  when  the  6  Geo.  S,  c.  58, 
was  passed.  The  last-mentioned  statute,  after  enacting  that,  from  and 
after  the  4th  day  of  June,  1766,  the  oath  shall  be  taken  in  the  form 
and  manner  thereinafter  set  down  by  all  classes  of  his  Majesty's  subjects, 
proceeded  to  provide,  that  all  persons  required  to  administer  or  to  take 
the  oath  of  abjuration,  should  administer  and  take  it  according  to  the 
form  therein  set  down  and  prescribed,  in  such  Courts,  and  within  the 
time  limited,  and  in  such  manner,  with  due  observance  of  the  same 
requisites,  and  with  benefit  of  the  same  savings,  provisoes,  and  indemni- 
ties, as  were  by  any  Acts  or  parts  of  Acts  then  subsisting  directed  and 
enacted.  If,  then,  this  Act  came  into,  operation  at  a  time  when  the  10 
Geo.  1,  fi>  4,  was  still  in  force,  it  must  not  be  forgotten  that  the  latter 
Act  provided  that  the  oath  of  abjuration  should  be  taken  by  Jews, 
omitting  the  words  <<  on  the  true  faith  of  a  Christian ;"  and  that  thus 
the  6  Geo.  8,  c.  58,  would  provide,  that  the  oath  of  abjuration  under 
that  Act  also  was  to  be  taken  by  Jews  with  the  omission  of  the  words 


MILLER  t^.  SALOMONS.  497 


« on  *the  true  faith  of  a  Ohristiui."  If  the  plaintiff's  argu-  r^ ,  no 
ment  be  adopted,  no  due  effect  is  given  to  the  words  « the  same  ^  ' 
savings,  provisoes,  and  indemnities."  The  9  Geo.  1,  c.  24,  referred  to 
the  1  Geo.  1,  st.  2,  c.  18,  and  defined  the  time  within  which  the  oath 
of  abjuration  under  that  Act  was  to  be  taken  by  all  persons  above 
eighteen,  dr  in  default  they  were  to  register  their  real  estate.  Further 
time  was  given  by  the  10  Geo.  1,  c.  4,  which,  after  reciting  the  9  Geo. 
1,  c.  24,  and  that,  though  most  persons  had  taken  the  oath,  yet  many 
had  been  prevented  by  shortness  of  time,  provided  that  the  Act  should 
not  extend  to  women,  &c.,  nor  to  persons  who  had  taken  the  oath  in 
either  House  of  Parliament  under  the  1  Geo.  L  Then  came  the  provi- 
sion in  the  17th  section,  that  the  oath  should  be  taken  by  the  Jeum 
without  the  words  <<  on  the  true  faith  of  a  Christian.*'  This  oath  con- 
tinued to  be  referred  to,  as  to  be  taken  within  various  periods  set  forth 
in  various  other  Acts  of  Parliament  (ten  to  fifteen  in  number),  until 
the  6  Geo.  8,  c.  7,  was  reached ;  which  still  continuing  the  oath  in  the 
same  form,  and  subject  to  the  same  provisions,  extended  the  time  for 
taking  it  to  the  24th  of  November,  1766,  the  time  originally  appointed 
for  that  purpose  being  the  25th  of  December,  1723.  This  was  a  legis- 
lative declaration  that  the  words  <<  on  the  true  faith  of  a  Christian"  were 
not  a  necessary  or  essential  part  of  the  oath  of  abjuration.  That  oath 
consists  of  many  matters  which  are  made  the  subject  of  the  engagement 
contained  in  it.  It  consists  of  a  promise  of  allegiance  and  obedience 
to  the  reigning  Sovereign,  of  an  abjuration  of  the  right  or  title  of  the 
Pretender,  and  of  a  promise  to  defend  the  Sovereign  against  all  his  ene- 
mies. It  may  be  admitted  that  it  contains  a  test  of  eomcieneej  in  so  far  as 
it  contains  a  disclaimer  of  all  mental  reservation  and  equivocation  in  using 
the  terms  of  the  oath.  But  the  oath  does  not  contain,  in  any  part  of 
the  thing  sworn  to,  an  asseveration  that  the  party  swearing  is  a  Christian ; 
nor  could  the  legislature  have  really  intended  to  impose  the  oath 
*on  any  person  as  a  test  of  Christianity.  The  Act  was  levelled  r*49Q 
solely  against  Papists,  and  against  persons  favouring  the  Pre-  ^ 
tender ;  and  it  was  not  intended  to  do  more  than  to  require  the  person 
taking  it  to  pledge  his  conscience  to.  the  several  matters  before  men- 
tioned. If  it  had  been  intended  as  a  test  of  Christianity,  it  was  impossible 
that  the  legislature  could  in  any  case  have  authorized,  as  they  did 
authorize  in  express  terms,  a  Jew  to  take  the  oath.  The  first  of  the 
statutes  which  succeeded  the  10  Geo.  1,  c.  4,  and  which  kept  that  Act 
alive  beyond  the  time  of  the  6  Geo.  8,  c.  53,  was  the  2  Geo.  2,  c.  31 ; 
but  it  will  not  be  necessary  to  trouble  the  Court  with  all  these  Acts.(a) 
The  last  of  themVas  the  6  Geo.  8,  c.  7.  That  statute  recited,  that 
many  persons  who  ought  to  have  taken,  on  qualifying  for  office  or  em- 
ployment, or  for  any  other  cause  or  oeeasion,  the  oaths  required  by  the 
1  Geo.  1,  c.  13,  had,  in  ignorance  of  the  law,  or  from  absence  or  some 

(a)  A  list  of  these  Acts  was  handed  up  to  the  Courts  and  they  are  referred  to  by  Pabkb,  B.,  in 
hia  judgment^  post,  pp.  55&-6. 
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Other  unavoidable  accident,  omitted  to  take  the  Qa4ib8  to  (jaalifj  Ijiem- 
selves  i?ithin  the  time  and  in  the  manner  seqmred  by  former  Acts  of 
Parliament,  whereby  they  might  be  in  danger  of  certain  penalties ;  wd 
it  then  proceeded  to  enact,  that  all  such  persons  who  should  ta]ce  the  oath 
before  the  28th  of  November,  1766,  at  the  place  and  in  the  manner,  &c., 
provided  by  1  Geo.  1,  c.  13,  or  by  any  other  Act  or  Acts,  should  be 
indemnified.  That  Act,  therefore,  extended  the  time  beyond  the  passing 
of  the  6  Geo.  S,  c.  53 ;  so  that  if  any  person  professing  the  Jewish 
religion  when  that  Act  was  passed,  had  failed  to  take  the  oath  of  abjura- 
tion within  the  time  required  by  law,  he  would  have  had  until  the  28th 
of  November,  1766,  to  take  the  oath ;  and  under  the  clause  of  the  6  Gea. 
8,  c.  53,  by  which  the  oath  was  to  be  taken  with  all  such  savings  and  in- 
demnities as  by  any  subsisting  Act  or  any  part  thereof  were  provided,  any 
*5001  '''P^^^^^  professing  the  Jewish  religion  would  have  been  authorized, 
under  the  17th  section  of  the  10  Geo.  1,  c.  4,  to  take  the  oathf 
omitting  the  words  '^on  the  true  faitl^  of  a  Christian."  If  the  Court 
should  hold  that  the  word  ^^  saving"  in  the  6  Geo.  3,  c.  7,  does  not  apply 
to  the  17th  section  of  10  Geo.  1,  c.  4,  it  will  in  effect  decide  that  a  class 
of  persons  are  compelled,  under  the  severest  penalties,  to  take  an  oath  in 
a  manner  involving  both  blasphemy  and  perjury ;  and  if  such  a  result 
can  be  avoided,  the  Court  is  bound  so  to  construe  the  words.  When  the 
law  imposes  on  all  the  subjects  of  the  realm  the  duty  and  necessity  of 
taking  an  oath,  the  important  question  arises,  whether  the  law  does  not 
also  require  that  the  oath  shall  be  taken  in  such  form  and  manner  as 
to  bind,  not  to  offend,  the  conscience  of  the  swearer.  It  is  submitted 
that,  whenever  the  law  imposes  on  a  subject  the  duty  of  taking  an  oath, 
it  not  only  permits  but  requires  the  oath  to  be  taken  in  such  a  manner 
as  to  be  binding  upon  the  deponent's  conscience.  Now,  if  it  be  satia- 
factorily  shown  that  there  are  cases  in  which  a  Jew  has  no  choice,  but 
is  bound  and  compelled  to  take  the  oath  of  abjuration  under  severe  and 
heavy  penalties,  the  question  will  stand  on  those  general  principles,  which 
are  good  for  all  laws  and  for  all  times.  The  1  Geo.  1,  c.  13,  had  no  reli- 
.gious  aspect  at  all.  It  was  passed,  as  its  title  declares,  to  secure  the  per- 
son and  government  of  the  Sovereign  and  the  succession  of  the  Crown, 
and  to  extinguish  the  hopes  of  the  Pretender  and  his  party.  Except  with 
regard  to  the  Papists,  who  were  generally  supposed  to  favour  the  interests 
of  the  Pretender,  it  comprised  within  its  purview  all  the  subjects  of  the 
realm.  It  may  be  said,  that  the  terms  of  the  Act  do  not  extend  to  all  per- 
sons, but  merely  to  those  who  are  about  to  take  office,  or  to  enjoy  some 
civil  advantage,  such  as  that  of  being  called  to  the  bar ;  but  at  all  events, 
the  duty  is  imposed  on  all  peers  and  members  of  the  House  of  Commons 
before  they  can  sit  and  vote.  A  person  has  the  option  of  refusing  an 
*/)011  *^^^^  f  ^^^  when  he  has  been  elected  a  member  of  the  House  of 
-^  Commons,  he  becomes  liable  to  all  the  duties  and  obligations 
imposed  upon  members.  He  cannot  repudiate  the  election,  even  though 
it  has  been  made  without  his  assent  and  against  his  will.     If  a  call  of 
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the  House  takes  plaee^  or  any  other  act  is  required  to  be  dose  nnder 
the  authority  of  that  House,  such  as  the  attendance  on  a  committee^ 
the  party  caJIed  upon  is  bound  to  obey  the  order,  and  in  case  of  dis- 
obedience is  subject  to  be  committed  for  contempt.  [Pollock,  C.  B. 
— ^A  person  is  not  a  member  of  the  House  till  he  has  taken  his  seat.] 
It  is  submitted  that  he  is  a  member  before,  otherwise  he  could  not  be 
entitled  to  vote  for  the  Speaker,  which  he  may  do.  [Pollooe,  C.  B. — 
There  is  nothing  of  which  I  am  aware  to  prevent  a  minor,  or  a  woman, 
or  even  an  alien  enemy,  from  doing  so.]  Such  persons  could  not  be 
members,  because  their  election  would  be  void ;  but  in  the  case  of  a 
person  who  is  eligible  (as  a  Jew  undoubtedly  is),  when  actually  elected, 
such  person  is  as  much  a  member  of  Parliament  before  he  is  sworn  as 
he  is  afterwards.  Taking  the  oath  is  simply  a  statutory  obligation,  and 
imposed  on  the  party  as  a  condition  precedent  to  his  right  to  vote,  whiciv 
does  not  effect  the  slightest  change  in  his  status  as  a  member.  In 
Dwarris  on  Statutes,  179,  a  precedent  is  cited,  by  which  it  appears  that, 
on  the  13th  of  April,  1715,  the  House  of  Commons  determined  that 
Sir  Joseph  Jekyll  was  a  person  fit  to  act  on  a  Committee  of  Secrecy, 
though  he  had  not  been  sworn  at  the  clerk's  tabk.  [Pollock,  C.  B.— 
The  question  is,  whether  a  party  returned  as  a  member  is  bound  to 
attend  committees,  and  is  liable  to  the  jurisdiction  of  the  House,  before 
he  has  taken  his  seat.]  It  is  submitted  that  he  is.  The  question  is 
simply  whether  the  party  is  eligible,  and  if  he  be  so,  the  moment  the 
writ  is  returned  he  is  to  all  intents  and  purposes  a  member.  The  House 
of  Commons  was  in  possession  of  all  its  undoubted  rights  and  privileges 
for  *ages  before  any  of  these  Acts  were  passed.  At  common  r^nr-M 
law,  a  person  when  elected  had  all  the  rights  of  a  member  of  the  ^ 
House ;  but  the  statute  said  that  he  should  not  sit  in  the  House  during 
a  debate,  nor  vote,  unless  he  had  taken  certain  oaths.  With  all  the 
privileges  and  with  all  the  liabilities  attached  to  that  character — ^by  the 
terms  of  the  Act,  the  member  is  not  to  sit,  but  the  penalty  is  for  voting. 
But  in  every  other  respect  he  is  a  member.  The  10th  and  11th  sections 
of  the  1  Geo.  1,  c.  18,  are  so  plain  in  their  language  and  meaning,  that 
it  is  impossible  to  escape  the  perpetration  of  monstrous  injustice,  if  a 
different  construction  be  adopted  from  that  for  which  the  defendant 
contends.  The  10th  section  enacted,  that  two  justices  of  the  peace,  or 
any  one  else  specially  appointed  by  the  Crown,  might  administer  the 
oath  of  abjuration  to  any  person  whom  they  suspected  to  be  dangerous 
or  disaffected  to  his  Majesty ;  and  if  such  person  refused  to  take  the  oath, 
his  refusal  was  to  be  certified  to  the  Court  of  Quarter  Sessions,  and 
then  recorded ;  and  from  that  time  forth  he  was  to  be  held  as  a  Popish 
recusant  convict^  and  should  as  such  forfeit  and  be  proceeded  against. 
The  11th  section  went  further,  for,  after  containing  a  clause  « to  th$ 
inUnt  and  purpose  that  no  person  might  avoid  taking  the  said  oaths," 
it  proceeded  to  empower  two  or  more  justices  of  the  peace  at  their 
pleasure,  at  the  next  ensuing  General  Quarter  Sessions,  to  summon 
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any  person  to  appear  before  them  at  a  time  appointed  to  take  the 
oath ;  and  in  default  of  appearance,  the  default  was  to  be  certified  to 
the  Quarter  Sessions,  where,  if  the  party  summoned  did  not  appear, 
and  without  any  eafue  %houm^  he  was  to  be  subjected  to  the  penalties 
of  a  Popish  recusant  convict.  The  question  then  is,  whether  there 
is  anything  in  this  Ad;  to  make  the  words  «on  the  true  faith  of 
a  Christian*'  more  than  mere  asseveratory  words,  and  to  take  them 
out  of  the  general  rule  which  requires  such  words  so  to  be  varied  as 
to  suit  the  conscience  of  the  swearer.  If  the  Act  contains  anything 
^^^Q-1  '^'of  that  nature,  it  may  be  freely  admitted  that  the  intention  of 

^  the  legislature  must  be  carried  out,  regardless  of  any  question  of 
right  or  wrong.  It  must  be  borne  in  mind  that,  at  the  period  of  history 
which  was  referred  to  in  the  plaintiff's  argument  to  show  that  the  words 
contained  in  th'e  oath  of  abjuration  were  intended  to  be  a  test  of 
Christianity — ^namely,  in  the  reigns  of  Elizabeth  and  James  I.,  there 
were  no  Jews  in  this  country,  for  they  had  been  banished  in  the  time 
of  Edward  L,  and  were  not  restored  until  Cromwell  was  at  the  head 
of  the  State.  At  the  time,  however,  when  the  1  G«o.  1,  c.  13, 
was  passed,  it  was  well  known  that  Jews  of  wealth  and  consideration  in 
the  country  were  exceedingly  numerous.  The  question  then  is,  whether 
the  legislature  meant  Jews  to  take  the  oath  of  abjuration  in  such  a 
manner  as  to  bind  their  consciences.  If  it  be  held  that  the  words  <<  on 
the  true  faith  of  a  Christian"  must  be  taken  as  an  essential  part  of  the 
oath,  then,  in  the  time  of  G«o.  I.,  as  at  the.  present  moment,  any 
magistrate  could  have  called,  without  reason  given,  upon  every  Jew  to 
take  the  oath ;  and  in  such  case  one  of  the  two  following  consequences 
must  have  ensued— either  the  Jew  must  at  once  have  committed  blas- 
phemy or  perjury,  or  he  must  have  refused  to  take  the  oath,  and  been 
subject  to  all  the  penalties  of  a  Popish  recusant  convict.  [Martin,  B. 
— ^You  contend  that,  if,  immediately  after  the  passing  of  the  Act,  a 
Jew  had  before  a  magistrate  stated  his  willingness  to  do  everything, 
but  had  stated  that  he  could  not  with  truth  or  propriety  use  the  words 
<<on  the  true  faith  of  a  Christian,"  the  words  of  the  statute  would  have 
been  satisfied.]  That  is  the  defendant's  argument.  It  was  contended 
in  Omichund  v.  Barker,  that  the  oath  consisted  in  touching  the  foot  of 
a  Brahmin.  But  what  does'  it  matter  whether  the  form  of  swearing 
consists  of  words  only,  or  an  act  only,  or  of  both  words  and  an  act 
taken  together  ?  It  is  an  absurdity  to  suppose  that  the  legislature 
*^041  ^^^^  compel  all  the  loyal  subjects  of  the  ^Sovereign  to  take  an 

^  oath  testifying  to  the  loyalty  and  allegiance  of  the  party  re- 
quired to  take  it,  and  yet  that  it  would  frame  the  oath  in  such  terms 
that  one  class,  at  least,  among  the  people  could  not  take  it.  Again,  it 
ought  to  be  considered  what  the  object  of  the  oath  was,  and  against 
what  class  of  persons  it  was  really  db'ected.  No  person  can  be  in  the 
slightest  degree  acquainted^  with  the  subject  of  oaths  and  tests,  as 
deduced  from  the  history  of  this  country,  and  dating  from  the  period 
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of  the  Befonnation,  without  perceiving  that  all  the  oaths  framed  hy  the 
legislature  were  levelled  solely  against  the  Papists.  The  very  persons 
'who  refused  to  take  this  oath  were  to  be  deemed  Popish  recusant  con- 
victs. It  cannot  be  argued  that  the  oaths  were  levelled  at  the  Jews. 
The  oath  was  only  intended  to  be  a  test  for  the  consciences  of  Roman 
Catholics,  whom  nobody  doubted  to  be  Christians,  but  of  whom  it  was 
doubted  whether  they  were  not  secretly  favourers  and  supporters  of  the 
Pretender ;  and  the  object  was  to  obtain  the  security  of  their  attach- 
ment to  the  House  of  Hanover,  and  to  enforce  their  abjuration  of  the 
claims  of  the  House  of  Stuart.  That  object  was  completely  attained  by 
making  the  person  taking  the  oath  swear  allegiance  to  the  reigning  Sove- 
reign, and  abjure  the  claims  of  the  Pretender  and  his  family.  The  first 
thing  sworn  was,  that  the  King  was  the  lawful  king  of  this  realm ;  the 
next  thing  was,  that  the  party  swearing  believed  that  the  Pretender  and 
his  family  had  no  right  or  title  to  the  Grown,  and  renounced  obedience  to 
any  of  them.  The  next  thing  sworn  was  that  the  party  would  bear  true 
allegiance  to  and  would  defend  the  King  against  all  his  enemies,  and 
that  he  would  disclose  all  treasons  against  him,  and  he  thereby  promised 
to  support  and  maintain  the  succession  of  the  Grown  against  the  de- 
scendants of  King  James.  This  is  the  whole  of  the  promissory  part  of 
the  oath.  But  the  oath  contains,  moreover,  a  declaration  that  the 
party  swearing  takes  it  without  any  mental  reservation  or  equivocation* 
*Thi8  is  admitted  to  be  a  substantial  part  of  the  oath,  as  it  ma-  r-^^/xr 
terially  qualifies  the  matter  to  be  done  or  performed.  But  the  ^ 
words  ^^  on  the  true  faith  of  a  Christian''  are  no  part  of  the  oath  or 
thing  sworn  to,  for  they  do  not  extend  the  operation  of  the  oath :  they 
are  part  of  the  form  and  manner  in  which  the  party  pledged  his  oath  ta 
what  he  had  sworn  before,  and  like  the  kissing  the  Testament,  or  the 
touching  the  Brahmin's  foot,  were  merely  the  sanction  or  pledge  of  what 
had  gone  before.  If  the  legislature  intended  to' make  this  oath  a  test  of 
Christianity,  and  that  no  one  should  take  it  who  was  not  a  Christian — 
that  the  party  taking  this  oath,  besides  swearing  that  he  did  certain 
things,  and  did  them  willingly,  Ac,  should  also  swear  that  he  was  a 
Christian — then^  but  in  no  other  case,  can  the  defendant  admit  that 
these  words  are  words  of  substance,  and  cannot  be  rejected.  The  words 
'^  So  help  me  G-od"  are  not  to  be  found  in  the  roll,  for,  although  they 
were  added  to  the  oaths  of  allegiance  and  supremacy,  they  were  not  to 
the  oath  of  abjuration.  There  are  no  words  of  obtestation,  unless  the 
words  ^^  on  the  true  faith  of  a  Christian"  are  to  be  taken  as  such.  In 
the  former  Act,  1  Geo.  1,  c.  18,  the  words  "  So  help  me  God"  were 
retained,  but  they  are  not  in  this  Act.  It  is  therefore  submitted,  that 
the  omission  of  the  words  ^^  So  help  me  God"  leaves  a  form  of  words 
merely,  which  does  not  amount  to  an  oath,  unless  the  words  ^^  on  the 
true  faith  of  a  Christian"  are  held  to  be  asseveratary  wordSj  conferring 
upon  it  that  character.  In  Bishop  Sanderson's  Lectures  on  Oaths,  p.  89, 
there  is  much  of  importance  which  bears  upon  this  subject.  The  oath  is 
VOL.  vn. — 44 
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there  divided  into  two  part8-^e  thing  aworn  to,  and  the  form  of  swetr* 
ing.  In  Puffendorf^  also^  as  cited  in  Omichnnd  v.  Barker,  the  same 
distinction  is  observed,  namely,  ^^  That  part  of  the  form  of  oaths  nnder 
which  God  is  invoked  as  a  witness  or  as  an  avenger,  is  to  be  accommodated 
to  the  religious  persuasion  which  the  swearer  entertains  of  God ;  it  being 
vain  and  insignificant  to  compel  a  man  to  swear  to  a  God  whom  he  doth 
*5061  ^^^  believe,  and  '^'therefore  doth  not  reverence."  On  this  prin- 
ciple, the  words  '^  on  the  true  faith  of  a  Christian"  may  and  ought 
to  be  altered  to  suit  the  conscience  of  'those  who  have  to  take  the  oath 
of  abjuration.  Suppose  the  words  ^^  So  help  me  God"  were  used  in  an 
ordinary  Court  of  justice  paraphrastically,  ^'  So  help  me  God  the  Father, 
God  the  Son,  and  God  the  Holy  Ghost,"  or  "  So  help  me  God  the  Holy 
and  Undivided  Trinity,"  which  is  the  meaning  of  the  term  ^^  God"  to  the 
Christian,  could  it  be  said  that,  whenever  this  oath  was  to  be  taken  by 
a  Jew,  it  might  not  be  modified  ?  On  these  grounds,  the  position,  that, 
if  the  law  imposes  an  oath  and  requires  it  to  be  taken,  it  must  allow  that 
oath  to  be  taken  so  as  to  bind  the  conscience,  holds  good  in  the  present 
case.  The  principle  established  by  the  case  of  Omichund  v.  Barker  is 
in  favour  of  that  position,  for  in  that  case,  where  the  law  compelled  a 
person^  not  a  Christian,  to  give  evidence,  he  was,  after  a  solemn  argu- 
ment, allowed  and  directed  to  be  sworn  in  such  manner  as  was  binding 
upon  his  conscience.  In  truth,  .there  is  no  difference  in  principle 
between  an  oath  administered  to  a  witness  in  a  Court  of  justice  at  com- 
mon law,  and  that  which  is  required  by  the  statute  of  1  Geo.  1,  c.  13,  to 
be  taken  by  all  classes  of  the  Queen's  subjects,  whenever  two  justices 
of  the  peace  think  proper  to  tender  it.  Both  oaths  are,  under  certain 
circumstances,  equally  required  by  law  to  be  taken  by  all  classes  of  the 
Queen's  subjects,  under  heavy  penalties.  The  obligation  is  the  same; 
but  the  penalties  under  the  statute,  in  both  cases,  are  considerably  more 
severe.  All  the  objects  for  which  the  oath  was  instituted  will  be  attained, 
by  holding  that  it  is  complete  without  these  words.  In  Dwarris  on 
Statutes,  p.  563,  citing  Heydon's  case,  3  Rep.  7,  it  is  laid  down  that 
the  principles  upon  which  all  statutes  must  be  constrjied  are  the  follow- 
ing :  first,  to  see  what  the  common  law  was  before  the  passing  of  the 
«f;n7i  '^^^'  B^^^^^^J>  '''what  the  mischief  was  against  which  the  common 
-I  law  did  not  provide,  and  against  which  the  legislature  intended 
to  provide ;  thirdly,  the  remedy  which  Parliament  has  appointed  for  the 
mischief;  fourthly,  the  reasons  of  that  remedy. 

The  mischief  against  which  the  statutes  imposing  this  oath  intended 
to  provide,  was  nothing  more  than  the  hostility  of  the  Roman  Catholics 
to  the  House  of  Hanover ;  and  the  remedy  supplied,  was  the  exacting 
of  an  oath  of  fidelity  to  that  House.  This  applied  to  all  classes  of  per- 
sons, to  Jews  as  much  as  Christians.  Their  fidelity  was  required,  but  it 
cannot  be  said  that  they  were  also  required  to  swear  that  they  were 
Christians.  If  this  absurdity  was  not  intended,  the  farm  of  the  oath, 
not  the  oath  itself,  must  be  so  construed  as  to  carry  out  the  intention  of 
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the  kgblature,  ftCGordmg  to  &ie  somid  proposition  of  law,  tbat  where  an 
oath  is  required  to  be  taken,  whether  by  Btatate  or  by  common  law,  it 
IS  anthorized  and  required  to  be  taken  i|i  the  manner  binding  on  the 
swearer. 

The  remaining  question  turns  upon  the  1  &;  2  Vict.  c.  105.  This  is  a 
declaratory  Act,  and  enacts  that  every  person  shall  be  bound  by  an  oath 
taken  in  any  form  declared  by  the  swearer  to  be  binding,  and  visited 
with  the  penalty  of  perjury  the  breach  of  any  oath  so  taken.  That 
naturally  implies  the  power  to  take  the  oath,  and  affirms  the  proposition 
before  stated,  and  to  which  there  is  no  exception.  It  has  been  said  that 
the  1  k2  Yict.  c.  105,  applies  only  to  such  oaths  as  are  to  be  taken  ia 
Courts  of  justice  and  upon  similar  occasions.  It  is  remarkable  that  the 
only  word  in  the  6  Geo.  8,  c.  53,  which  would  apply  to  Parliament,  is 
the  word  ^'  Courts,"  so  that,  unless  Parliament  be  a  Court,  that  statute 
does  not  apply  to  Parliamentary  oaths.  The  statute  of  Victoria  extends 
its  operation  to  oaths  taken  ^^  on  every  occasion  whatsoever."  For  these 
reasons,  it  is  submitted  that  the  defendant  is  entitled  to  judgment. 

*Chafmellj  Serjt.,  in  reply. — The  propositions  for  which  the  i-^kaq 
plaintiff  contends  are,  first,  that  the  oath  cannot  be  taken  as  the  '- 
defendant  has  taken  it,  namely,  on  the  Old  Testament,  inasmuch  as  part 
of  the  form  given  requires  it  to  be'  taken  on  the  Holy  Evangelists,  that 
is,  the  New  Testament ;  secondly,  if  there  bo  no  objection  to  the  oath 
being  taken  on  the  Old  Testament,  yet  it  has  not  been  taken  by  the  de- 
fendant in  its  entirety.  It  has  been  already  suggested  as  being  advisable 
to  consider  these  questions,  and  to  read  the  statutes,  with  reference  to 
the  spirit  which  prevailed  in  this  country  at  the  time  the  several  Acts 
were  passed ;  and  assuming  that  a  correct  view  is  thus  taken  of  the 
subject,  the  next  thing  will  be,  to  see  whether  there  are  any  subsequent 
statutes  which  dispense  with  the  oaths  instituted  in  such  a  spirit  and  in 
such  times,  that  is  to  say,  whether  this  oath  has  been  repealed.  The 
authority  of  Omichund  v.  Barker  is  not  disputed ;  but  it  is  contended 
that  it  applies  only  to  oaths  in  Courts  of  law,  where  no  form  has  been 
prescribed,  and  not  to  cases  where  a  ChrUtian  oath  has  been  imposed  by 
Act  of  Parliament.  There  is  nothing  in  the  authority  of  that  case  to 
disturb  the  plaintiff's  position,  if  it  be  shown  that  this  is  a  statutory  oath. 
It  has  been  suggested  that  the  oath  ceased  to  be  compulsory  upon  the 
demise  of  the  Sovereign  in  whose  reign  it  was  instituted.  But  each  of 
the  Acts  relating  to  the  oath  of  abjuration,  in  speaking  of  the  reigning 
Sovereign,  speaks  also  of  his  successors,  which  shows  that  they  relate  to 
the  Sovereign  in  his  corporate  capacity.  By  the  Catholic  Emancipation 
Act,  10  Geo.  4,  c.  7,  too,  it  is  spoken  of  as  the  oath  "  as  now  required 
by  law,"  and  in  a  manner  which  could  only  refer  to  the  abjuration  oath 
as  a  then  existing  oath.  It  has  been  said  that  the  oath  might  be  good 
while  any  Sovereign  of  the  name  of  Q-eorge  reigned,  but  no  longer ;  but 
the  8  &  4  Will.  4,  c.  49,  by  referring  to  the  making  of  a  declaration  by 
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Quakers,  substitated  in  lieu  of  the  abjuration  oath,  shows  that  that  oath 
*5091  ^^  ^considered  as  still  in  force  under  King  William  lY.  But 
this  objection  has  been  disposed  of  as  long  ago  as  the  decision  in 
Rex  V.  Green,  1  Vent.  171,  and,  as  to  the  Parliament  in  Ireland,  by 
the  case  in  12  Rep.  110. 

Next,  this  is  a  Christian  oath.  For  the  determination  of  this  point, 
the  statutes  contemporaneous  with  the  imposition  of  the  oath,  and  those 
immediately  preceding  and  subsequent  to  that  period,  must  be  referred 
to  (although  some  of  them  may  have  been  repealed),  to  ascertain  the 
spirit  and  intention  of  the  legislature ;  for  though  the  form  of  oath  has 
been  altered  since  the  time  of  the  18  Will.  8,  which  still  kept  up  the 
necessity  of  making  that  declaration,  that  Act  has  never  itself  been 
repealed,  but  was  in  force  at  a  period  extending  beyond  the  6  Greo.  8. 
•The  oath  imposed  by  the  8  Jac.  1  (generally  called  the  Oath  of  Alle- 
giance and  Obedience),  which  has  always  been  held  to  contain  the  germ 
of  the  oath  of  abjuration,  had  to  be  sworn  on  the  Evangelists,  and  con- 
tained the  words  <<on  the  true  faith  of  a  Christian,"  and  was  to  be 
taken  with  the  oath  of  supremacy,  also  an  oath  on  the  Evangelists. 
Then  came  the  SO  Car.  2,  leaving  the  two  oaths  still  to  be  taken  in  the 
same  way,  but  superadding  and  coupling  with  them  the  declaration 
against  transubstantiation :  and  it  will  be  remembered  that  this  decla- 
ration existed  at  the  time  of  the  Acts  of  1  Geo.  1,  and  6  Geo.  3.  This 
puts  the  matter  beyond  doubt,  that  the  oath  was  intended  to  be  imposed 
as  a  test  of  Christianity ;  and  stronger  language  to  show  such  an  inten- 
tion could  not  be  used.  It  would  be  a  mockery  to  suppose  .that  this 
declaration  was  to  be  made  by  any  one  who  did  not  believe  in  our  Lord 
and  Saviour  Jesus  Christ. 

Then  has  the  1  &;  2  Vict.  c.  105,  worked  any  change?  That  statute 
applies  only  to  the  form  of  taking  the  oath,  even  supposing  that  it  has 
^ -^  01  ^^^  application  to  this  case ;  *but  it  leaves  the  question  as  to 
-*  the  words  of  the  oath  untouched.  Affirmative  words  in  a  statute 
do  not  effect  the  repeal  of  former  Acts,  unless  they  are  utterly  irre- 
concileable  with  them ;  and  whether  the  statute  of  Victoria  is  declara- 
tory or  enacting  does  not  affect  the  question.  If  the  oath  had  been  in 
terms  required  to  be  taken  on  the  New  Testament,  the  1  &  2  Vict,  would 
not  have  repealed  the  prior  statutes  as  being  inconsistent  with  its  pro- 
visions. That  Act  merely  says,  that  an  oath,  if  taken  in  a  particular 
manner,  shall  be  binding,  and  will  expose  the  party  so  taking  it  to  the 
penalties  of  perjury  in  case  he  shall  afterwards  violate  the  oath  so 
taken.  That  does  not  entitle  the  defendant  to  take  the  oath  of  abju- 
ration in  a  manner  different,  from  that  whieh  has  been  appointed  by  a 
preceding  statute. 

The  most  important  question  in  the  case  is,  whether  the  words  <<  upon 
the  true  faith  of  a  Christian"  are  of  the  essence  of  the  oath.  It  is 
hardly  necessary  to  deny  absolutely  that  they  may  not  be  in  one  sense 
a  part  of  the  oath,  that  is,  a  part  of  the  thing  sworn  to.    It  is  necea- 
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Bary  to  contend  that  the  legislature  intended  them  to  be  sworn ;  and 
that  so  they  are  of  the  e89ence  of  the  oath.  It  has  been  urged  that  it . 
was  impossible  that  the  legislature  could  have  intended  to  make  Jews 
swear  that  they  were  Christians.  Such  a  result  does  not  necessarily 
fellow  in  the  case  of  members  of  Parliament,  and  where  the  oath  is 
Toluntary.  In  other  cases,  as  before  magistrates,  it  may  be  so.  It  is 
not  necessary  to  defend  the  policy  of  such  legislation ;  but  it  is  certain 
that  at  that  time  the  legislature  did  intend  such  things.  The  statute 
compelling  every  one  to  take  this  oath  was  in  force  long  after  Quakers 
first  appeared.  The  sacramental  test,  which  excluded  all  Dissenters 
from  corporations  and  offices,  existed  till  the  9  Geo.  4,  c.  17,  which  sub- 
stituted a  declaration  which  could  be  taken  by  Dissenters,  but  not  by 
Jews ;  and  it  was  by  the  8  &  9  Vict.  c.  52,  altered  in  their  case  also, 
the  form  beginning  with  the  declaration  that  the  party  was  a  Jew.  The 
Toleration  *Act,  1  Will.  &  M.  o.  18,  which  relieved  the  Quakers,  r^fr^i 
required  a  declaration  of  their  Christian  faith.  That  Act  states,  *- 
that  it  was  necessary  for  the  safety  of  the  realm  that  the  Protestant 
religion  should  be  firmly  established.  In  short,  the  whole  course  of 
legislation  shows  that  the  statute  was  levelled,  not  only  at  all  except 
Christians,  but  at  all  except  Protestants.  By  the  9  Geo.  1,  c.  24,  all 
persons  were  required  to  take  the  oath  or  register  their  estates.  But 
then  it  was  said  the  Jews  were  willing  to  take  the  oath,  omitting  only 
the  words  <<upon  the  true  faith  of  a  Christian."  That  may  be  so.  Ac- 
cordingly, the  10  Geo.  1,  c.  4,  was  passed,  enabling  them  to  take  the 
oath  for  the  purpose,  and  for  the  purpose  only,  of  the  last-mentioned 
Act,  with  the  omission  of  those  words :  but  the  10  Geo.  1,  c.  4,  did  not 
recite  the  1  Geo.  1,  and  the  effect  of  the  clause  contained  in  it  as  to 
Jews  did  not  touch  that  statute.  It  was  limited  to  the  specific  object 
of  relieving  Jews  from  registering  their  estates  at  a  particular  time 
under  the  9  Geo.  1,  c.  24,  or  within  the  extended  time  under  the  10 
Geo.  1,  c.  4,  the  words  used  being  <<  within  the  meaning  of  this  Act  and 
the  said  recited  Act."  Even  under  the  1  Geo.  1,  the  oath  was  to  be 
taken  differently  for  two  different  purposes,  generally  at  Quarter  Ses- 
sions, and  for  Parliamentary  purposes  before  the  Speaker.  The  first 
was  strictly  and  absolutely  obligatory,  the  second  was  merely  necessary 
if  a  person  wished  to  sit  or  vote  in  either  House ;  so  that  the  legislature 
might  well  have  intended  to  give  relief  under  the  first  class,  without  by 
any  means  including  the  second.  But  this  was,  in  truth,  an  express 
declaration  by  the  legislature  that  the  words  <<  on  the  true  faith  of  a 
Christian"  were  an  essential  part  of  the  oath ;  and  this  was  also  the 
case  in  the  13  Geo.  2,  c.  7,  the  Colonial  Naturalization  Act,  which  con- 
tains a  clause  enabling  Jews  to  omit  those  words  out  of  the  abjuration 
oath  for  the  purposes  of  that  Act.  It  may  also  be  remarked,  that  not 
only  are  these  very  words  required  to  be  taken  as  set  down  '''in  r:|cri9 
the  Act,  but  to  be  miscr^ed^  and  thus  they  are  proved  to  have  ^ 
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been  considered  by  the  legislatnre  as  an  important  and  essential  part 
of  the  oath. 

Cur.  adv.  volt. 

The  learned  Barons,  differing  in  opinion,  now  pronounced  their  judg- 
ments seriatim. 

Martin,  B. — This  is  an  action  to  recoyer  penalties,  alleged  to  be  for- 
feited by  the  defendant  under  the  stats.  1  G-eo.  1,  st.  2,  c.  18,  s.  17, 
and  6  Geo.  8,  c.  53,  s.  1,  by  reason  of  his  having  voted  in  the  House 
of  Commons  without  having  taken  the  oath  of  abjuration  contained  in 
the  latter  statute. 

The  declaration  stated,  that  the  defendant  was  duly  returned  to  serve 
in  Parliament  as  a  burgess  for  the  borough  of  Greenwich,  and  that  he 
voted  in  the  House  of  Commons  without  having  taken  and  subscribed 
the  above  oath,  and  thereby  forfeited  the  sum  of  5002.  There  were 
two  other  similar  counts,  but  they  were  abandoned  in  order  to  raise  the 
substantial  question  in  controversy  between  the  parties,  and  avoid  any 
technical  difficulty  by  reason  of  more  than  one  penalty  being  recovered 
for  alleged  offences  against  the  statutes  committed  on  the  same  day. 

The  plea  was  <<nil  debet."  The  cause  came  on  for  trial  at  the 
Sittings  after  last  Michaelmas  Term,  when  a  special  verdict  was  found, 
which  stated,  that  the  defendant  was  duly  elected  and  returned  to  serve 
in  Parliament  for  the  borough  of  Greenwich,  and,  whilst  he  Was  a 
member,  voted  in  the  House  of  Commons.  That  he  was  a  British-bom 
subject,  of  the  Jewish  religion ;  and  that  the  form  and  manner  of  taking 
an  oath  binding  on  the  conscience  of  a  Jew,  in  cases  where  the  words 
of  the  oath  are  to  be  repeated  by  the  person  taking  the  oath,  is,  that 
he  takes  in  his  hand  the  Old  Testament,  repeats  the  words  of  the  oath, 
*ii1^1  and  at  the  conclusion  says  «  So  help  me  God,"  and  i;hen  ^kisses 
J  the  book :  and  that  this  form  of  taking  an  oath  was  and  is  bind- 
ing upon  the  conscience  of  the  defendant.  That,  before  ho  voted,  he 
came  to  the  table  of  the  House  in  the  usual  manner,  and  demanded  to 
be  sworn  to  the  oaths  required  by  law  in  the  manner  and  form  above 
mentioned  upon  the  Old  Testament,  alleging  it  to  be,  as  in  truth  it  was, 
the  form  which  was  binding  upon  his  conscience.  That  he  then  took 
the  oaths  of  allegiance  and  supremacy  in  the  form  and  manner  afore- 
said upon  the  Old  Testament,  and  proceeded  to  repeat  the  oath  of  abju- 
ration contained  in  the  6  Geo.  8,  c.  58,  substituting  the  name  of  Queen 
Victoria  for  that  of  King  George,  down  to  the  words  «  upon  the  true 
faith  of  a  Christian,"  which  he  deliberately  and  intentionally  refused  to 
repeat,  and  then  added  the  words  <<  So  help  me  God,"  and  kissed  the 
book.  That  the  Speaker  objected  that  he  had  not  taken  the  oath  in  the 
manner  required  by  law,  and  requested  him  to  withdraw,  which  he  did 
not  do,  and  declared  that  he  had  taken  the  oath  in  the  farm  binding  upon 
hie  eonsdencey  which  the  special  verdict  finds  to  be  the  trtUh.  The  verdict 
then  proceeds  to  state  what  took  place  with  respect  to  the  signature  of 
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the  roll,  and  conclades  by  submitting  to  the  Court  whether  the  defend- 
ant had  lawfully  taken  the  oath  of  abjuration. 

The  case  was  argued  before  us  in  last  Hilary  Term ;  and  it  was  con- 
tended, on  behalf  of  the  plaintiff^  that  the  oath  was  a  Christian  oath, 
and  could  only  be  made  by  a  Christian ;  that  it  could  not  be  lawfully 
taken  without  repeating  the  words  <<  upon  the  true  faith  of  a  Christian,^' 
which,  as  it  was  argued,  were  a  necessary  and  essential  part  of  the  oath. 

Four  points  were  made  on  behalf  of  the  defendant. — ^First,  that  the 
oath  was  not  now  obligatory  to  be  taken  at  all — ^that  the  obligation 
expired  on  the  death  of  King  George  UI.,  or  at  all  events  upon  the 
death  of  George  lY.,  and  that  there  was  no  lawful  authority  to  substir 
tute  the  name  of  the  reigning  Sovereign.  I  think  this  point  not 
*tenable,  and  that  the  name  of  King  George  is  introduQcd  into 
the  form  of  oath  in  its  corporate  character,  and  represents  all 
his  successors*  See  the  case  of  The  Parliament  in  Ireland,  12  Bep. 
110,  and  Bex  v.  Green,  1  Vent.  171. 

Secondly,  that  the  words  <<  upon  the  true  faith  of  a  Christian"  were 
repealed  by  the  stat.  10  Geo.  1,  c.  4,  to  which  I  shall  have  occasion 
hereafter  to  refer.     I  also  think  this  point  not  tenable. 

Thirdly,  that  by  the  true  construction  of  the  statutes,  an  obligation 
is  imposed  upon  all  her  Majesty's  English  subjects,  whether  Christian 
or  Jew,  to  take  an  oath  binding  upon  their  conscience,  pledging  them 
to  the  several  matters  contained  in  the  oath  prescribed  by  the  stat.  6 
Geo.  3,  c.  58.  That  the  words  <<  upon  the  true  faith  of  a  Christian" 
were  not  intended  by  the  legislature  as  a  religious  test  at  all,  but  were 
inserted  for  an  entirely  different  object  and  purpose.  And  that,  when 
the  person  taking  the  oath  is  not  a  Christian,  he  not  merely  may,  but 
ought,  to  omit  these  words,  and  take  the  oath  in  the  form  binding  upon 
his  conscience;  and  that  the  oath  so  taken  is  made  in  a  lawful  manner, 
and  relieves  the  taker  from  all  penalties  which  are  consequent  upon  the 
refusal  or  neglect  to  take  the  oath.  This  is  the  substantial  question  in 
the  case. 

Fourthly,  it  was  argued  that  the  words  <<  upon  the  true  faith  of  a 
Christian"  may  be  omitted  by  virtue  of  the  stat.  1  &  2  Vict,  c  105. 

In  the  argument,  both  the  learned  counsel  concurred  that  in  the  case 
of  Omichund  t;.  Barker,  1  Atk.  21,  the  true  nature  of  an  oath  and  the 
law  of  England  in  regard  to  it  were  rightly  laid  down  and  established ; 
and  both  also  expressed  their  concurrence  in  the  doctrine  of  Lord  Coke 
in  2  Inst.  479  and  718,  viz.,  that  a  new  oath  cannot  be  imposed,  nor  an 
existing  oath  altered,  except  by  authority  of  Parliament. 

The  case  of  Omichund  v.  Barker  was  decided  by  Lord  *Chan-  ^^.^  . 
cellor  Hakbwicee,  assisted  by  the  two  Chief  Justices  and  the  *- 
Chief  Baron,  and  has  always  been  considered  of  great  authority.  The 
question  was,  whether  the  deposition  of  a  Gentoo  witness  taken  in  India, 
on  an  oath  administered  to  him  in  the  form  binding  upon  persons  pro- 
fessing the  Gentoo  religion,  was  admissible  in  evidence  in  a  suit  in  the 
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Court  of  Chancery  in  this  country.  The  form  of  administering  the  oath 
was,  that  the  witness  touched  with  his  hand  the  foot  of  a  Brahmin, 
whilst  another  priest  touched  the  hand  of  the  latter.  In  the  arguments 
and  judgments  in  that  case,  the  law  and  practice  as  to  the  administer- 
ing of  oaths  to  Jews  were  much  discussed ;  and  from  the  authorities 
there  cited,  it  appears  that  the  Jews  were  resident  in  England  before 
the  Conquest,  and  then  took  oaths ;  and  an  instance  was  cited  from 
Wilkins's  Saxon  Laws,  of  a  writ  issued  to  summon  <<  sex  legates  homines 
et  sex  legales  Judaaos"  to  make  a  jury.  Various  other  authorities  were 
there  cited,  to  show  that  oaths  were  administered  to  Jews  before  their 
banishment,  which  took  place  in  the  reign  of  King  Edward  L  :  (Mad. 
Hist.  Exch.  167).  It  is  there  stated  also,  that  it  is  supposed  that  they 
were  not  by  law  permitted  to  return  until  the  time  of  the  Common- 
wealth ;  but  however  this  may  be,  there  is  no  doubt  that  for  a  very  long 
period  of  time  there  have  been  in  England  very  many  Jews,  British- 
born  subjects,  entitled  to  the  protection  and  subject  to  the  control  of 
the  laws,  precisely  in  the  same  manner  and  to  the  same  extent  as  the 
Christian  subjects  of  the  realm. 

The  doctrine  laid  down  by  the  Lord  Chancellor  and  all  the  other  Judges 
was,  that  the  essence  of  an  oath  was  an  appeal  to  a  Supreme  Being,  in 
whose  existence  the  person  taking  the  oath  believed,  and  whom  he  also 
believed  to  be  a  rewarder  of  truth  and  an  avenger  of  falsehood ;  and  that 
the  form  of  taking  an  oath  was  a  mere  outward  act,  and  not  essential  to 
*5161  ^^^  ^^^^ '  which  ought  to  be  administered  *to  all  persons  accord- 
ing to  their  own  peculiar  religious  opinions,  and  in  such  manner 
as  most  affected  their  consciences. 

The  present  oath  of  abjuration  itself  is  contained  in  the  stat.  6  Geo* 
3,  c.  53,  s.  1.  But  this  statute  was  passed  in  1766,  merely  for  the  pur- 
pose of  making  an  alteration  in  its  form,  which  became  necessary  in  con- 
sequence of  the  death  of  the  old  Pretender,  who  died  in  1765 ;  and  in 
order  to  ascertain  its  true  construction,  it  must  be  considered  together 
and  in  connexion  with  the  stat.  1  G-eo.  1,  st.  2,  c.  13.  This  latter  statute 
was  made  upon  the  accession  of  the  House  of  Hanover,  and  contains  the 
three  oaths,  viz.  of  allegiance,  supremacy,  and  abjuration;  and,  as  has 
been  already  observed,  the  6  Geo.  3,  c.  53,  merely  alters  the  form  of  the 
latter  oath,  but  makes  no  alteration  in  its  substance. 

It  was  submitted  by  the  learned  counsel  for  the  plaintiff,  in  his  very 
able  argument,  that,  in  order  to  arrive  at  the  true  construction  of  these 
Acts  of  Parliament,  it  was  necessary  to  go  back  to  the  old  statutes  which 
originally  imposed  parliamentary  oaths,  and  attentively  consider  their 
provisions  and  acquirements ;  and  he  referred  us  to  the  stat.  1  Eliz.  c.  1, 
as  the  first  statute  bearing  upon  the  subject.  That  was  intituled  ^'  An 
Act  restoring  to  the  Crown  the  ancient  Jurisdiction  over  the  Estate 
Ecclesiastical  and  Spiritual,  and  abolishing  all  Foreign  Power  repugnant 
to  the  same."  The  Act  begins  by  reciting  the  statutes  of  King  Henry 
Vm.  for  the  extinguishment  of  all  foreign  powers  and  authoritieSi  and 
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the  repeal  of  those  statutes  by  an  Act  in  the  reign  of  Queen  Mary,  and 
proceeds  to  repeal  the  latter  Act  and  re-enact  the  former. 

This  Act  of  Queen  Elizabeth  is  obviously  directed  against  the  Pope  and 
the  See  of  Rome,  and  ha^  no  relation  whatever  to  Jews,  who^  as  has 
already  been  observed,  were  then  banished  the  kingdom.  By  the 
19th  section,  all  ecclesiastical  persons,  and  all  judges,  justices,  mayors, 
and  other  '^'public  officers  were  required  to  make  an  oath  upon  the  r^c-ifr 
Evangelists  of  the  Queen's  supremacy.  The  words.  ^'  upon  the 
true  faith  of  a  Christian"  were  not  contained  in  this  oath.  It  concluded 
with  the  words  ^^  So  help  me  God,  and  by  the  contents  of  this  book." 

Had  this  statute  continued  in  force  until  the  present  time,  the  require- 
ment that  the  oath  should  be  taken  upon  the  Evangelists  would  have 
raised  a  question  somewhat  similar  to  that  in  the  present  case:  for 
although  it  was  holden  in  the  case  of  Robeley  v,  Langston,  2  Eeb.  314, 
that  a  Jew  sworn  upon  the  Old  Testament  was  sworn  upon  the  Evan* 
gelists,  it  seems  to  me  that  the  opinion  of  the  Lord  Chief  Baron  in 
Omichund  v.  Barker,  that  an  oath  upon  the  Old  Testament  was  not  an 
oath  upon  the  Evangelists,  is  the  better  opinion. 

This  statute  did  not  extend  to  members  of  the  House  of  Commons;  but 
by  the  5  Eliz.  c.  1,  s.  16,  it  was  extended  to  them,  and  they  were  required 
to  take  the  oath  of  supremacy  before  the  Lord  Steward. 

It  is  also  obvious  that  this  statute  was  solely  directed  against  the  Pope 
and  the  see  of  Rome.  It  begins  by  reciting  the  ^'  hurts,  perils,  and  dis- 
honours, befallen  to  the  Queen  and  the  whole  estate  of  the  realm,  by 
means  of  the  jurisdiction  and  power  of  that  see,  and  the  danger  then 
existing  from  the  fautors  of  the  said  usurped  power,  at  that  time  grown 
to  marvellous  outrage  and  licentious  boldness,"  and  then  ^^  requiring 
more  sharp  restraint  and  correction  of  laws  than  hitherto :"  and  every 
section  of  the  statute  is  directed  to  the  single  object  of  the  protection  of 
the  Queen  and  State  against  the  Pope  and  persons  of  the  Roman  Catho- 
lic religion. 

The  next  statute  to  which  we  were  referred  by  the  learned  counsel 
for  the  plaintiff,  was  the  S  Jac.  1,  c.  4 ;  and  it  was  stated  by  him  to 
contain  the  germ  of  the  oath  of  '^'abjuration.  I  concur  with  him  r^c-io 
in  thinking  that  this  statute  has  an  important  bearing  upon  the 
present  question.  The  words  ^'upon  the  true  faith  of  a  Christian"  first 
occur  in  it ;  and  if  the  object  and  intention  of  the  legislature  in  inserting 
them  was  to  create  a  test  of  Christianity,  they  then  would  be  of  the 
essence  of  the  oath  therein  contained ;  but  if  they  were  inserted  for  an 
entirely  different  purpose  and  object,  and  were  not  intended  as  a  test  of 
Christianity  at  all,  but  as  a  test  of  and  security  for  loyalty  and  obedience, 
they  would  then  seem  not  to  be  of  that  essential  nature. 

The  Act  is  intituled  ^^  An  Act  for  the  better  discovering  and  repressing 
of  Popish  Recusants."  It  was  passed  immediately  after  the  Gunpowder 
Plot,  and  begins  by  reciting  that  it  was  found  by  daily  experience  that 
many  of  his  Majesty's  subjects,  who  adhered  in  their  hearts  to  the  Popish 
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religion,  were  by  its  infection  and  by  the  wicked  counsels  of  Jesuits  and 
others,  so  far  perverted  from  their  loyalty  and  allegiance  as  to  entertain 
treasonable  conspiracies,  as  appeared  by  the  late  attempt  to  blow  up  the 
King  and  Parliament,  undertaken,  at  the  instigation  of  Jesuits  and  others, 
by  their  scholars  taught  and  instructed  for  that  purpose.  It  then  pro- 
ceeds to  make  enactments  directed  against  Popish  recusants,  and  by  the 
13th  section  enacts,  thett^for  the  better  trial  how  his  Majesty* s  svijeets 
stand  affected  in  point  of  their  loyalty  and  due  obedience^  it  should  be 
lawful  for  the  bishop  in  his  diocese,  or  any  two  justices  of  the  peace,  to 
call  upon  a  great  number  of  persons,  therein  described,  to  take  an  oath  , 
upon  the  Holy  Evangelists ;  ^^  the  tenor  of  which  oath"  (the  statute  says) 
^'  hereafter  followeth."  The  form  is,  '^  I,  A.  B.,  do  truly  and  sincerely 
acknowledge,  profess,  testify,  and  declare  in  my  conscience,  before  God 
and  the  world,  that  our  Sovereign  Lord  King  James  is  lawful  and  right- 
ful King  of  this  realm  and  of  all  other  his  Majesty's  dominions  and 
countries ;"  which  is  the  same  as  the  beginning  of  the  present  oath  of 
*5191  ^^j^^^^^^'    I^  ^^^  proceeds  to  *deny  the  authority  of  the  Pope 

^  to  depose  the  King,  or  dispose  of  any  of  his  kingdoms  or  domi- 
nions, or  to  authorize  any  foreign  prince  to  invade  them,  or  to  discharge 
any  of  his  subjects  of  their  allegiance.  It  then  proceeds,  as  in  the  oath 
of  abjuration,  to  pledge  the  taker  to  bear  faith  and  true  allegiance  to  his 
Miyesty,  his  heirs  and  successors,  and  him  and  them  to  defend  to  the 
uttermost  against  all  conspiracies  and  attempts  whatsoever,  which  should 
be  made  against  his  or  their  persons,  their  crown  and  dignity,  by  reason 
or  colour  of  any  sentence  of  excommunication  or  deprivation,  or  other- 
wise ;  and  to  do  his  best  endeavour  to  disclose  and  make  known  unto  his 
Majesty,  his  heirs  and  successors,  all  treasons  and  traitorous  conspiracies 
which  he  should  know  or  hear  of  to  be  against  him  or  any  of  them ;  and 
concludes  thus,  in  the  very  words  of  the  conclusion  of  the  present  abju- 
ra.tion  oath : — ^^  And  all  these  things  I  do  plainly  and  sincerely  acknow- 
ledge and  swear,  according  to  these  express  words  by  me  spoken,  and 
according  to  the  plain  and  common  sense  and  understanding  of  the  same 
words,  without  any  equivocation,  or  mental  evasion,  or  secret  reservation 
whatsoever.  And  I  do  make  this  recognition  and  acknowledgment 
heartily,  willingly,  *and  truly,  upon  the  true  faith  of  a  Christian.  S# 
help  me  <Jod," 

It  is  apparent  from  this,  as  well  as  many  other  Acts  of  Parliament, 
that  an  idea  then  and  long  afterwards  prevailed,  that  Roman  Catholics 
were  in  a  different  condition  with  regard  to  oaths  from  persons  of  other 
religious  denominations;  and  that  the  Jesuits  taught  that  the  Pope  had 
power  to  grant  absolution  from  oaths,  and  to  dispense  with  the  per- 
formance of  and  adherence  to  them,  and  that  Roman  Catholics  them-, 
selves  made  these  parliamentary  oaths  with  mental  evasions  and  secret 
reservations,  which  were  supposed  to  have  the  effect  of  nullifying  their 
obligation ;  and  the  conclusion  of  the  oath  is  expressly  directed  against 
^5201  ^^  supposed  state  of  things.    Now  Jews  *were  not  then  resi- 

^  dent  in  the  kingdom,  so  that  it  is  clear  that  the  words  <<  upon  the 
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trae  faith  of  a  Christian'*  were  not  inserted  with  any  hostile  object 
towards  them ;  and  the  statute  expressly  declares  that  the  oath  was 
imposed  "for  the  better  trial  of  the  loyalty  and  obedience  of  his 
Majesty's  subjects ;"  and  it  is  perfectly  obvious  to  my  mind,  that  the 
words  were  introduced  into  this  oath  not  as  a  test  of  Christianity  at  all, 
but  in  order  the  more  eifectually  to  bind  and  affect  the  consciences  of 
Roman  Catholics.  I  think  these  words  were  added  in  order  to  create 
the  most  sacred  and  binding  obligation  upon  them,  and  for  no  other 
purpose.  The  Jews  were  never  thought  of;  and  indeed  the  legislature 
in  all  probability  never  contemplated  that  there  were  any  subjects  of 
the  kingdom  who  were  not  Christians.  Members  of  Parliament  wero 
not  included  in  this  statute ;  but  by  stat.  7  Jac.  1,  c.  6,  they,  and  a 
great  variety  of  other  persons,  were  required  to  take  the  same  oath. 

The  next  statute  mentioned  by  the  learned  counsel  for  the  plaintiff 
was  the  30  Car.  2,  st.  2,  by  which  it  was  enacted,  that  no  person  should 
▼ote  in  the  House  of  Commons  until  he  took  the  oaths  of  allegiance 
and  supremacy,  and  made  the  declaration  against  transubstantiation 
therein  contained.  It  was  by  means  of  this  declaration  that  Roman 
Catholics  were  so  long  excluded  from  Parliament — no  person  of  that 
religion  could  conscientiously  take  it — and  it  continued  to  be  required 
to  be  made  until  the  Roman  Catholic  Relief  Act  in  1829.  Now,  this 
was  an  Act  of  Parliament  creating  a  direct  religious  test ;  and  that  the 
Legislature  well  understood  how  to  create  religious  tests  is  evident,  as 
well  from  it  as  from  the  Corporation  Act,  13  Car.  2,  st.  2,  c.  1,  by  the 
12th  section  of  which,  no  person  coutd  be  chosen  to*the  principal  offices 
in  corporations  who  had  not  taken  the  sacrament  according  to  the  rites 
of  the  Church  of  England,  within  a  year  before  his  election ;  and  from 
the  Test  Act,  25  Car.  2,  c.  2,  by  ^which  all  persons  bearing  r^ro-f 
offices  and  places  of  trust  under  the  Crown  were  required  to  '- 
receive  the  same  sacrament  within  three  months  after  their  appoint- 
ment. 

The  next  statute  referred  to  was  the  1  Will.  &  M.  st.  1,  c.  1,  which 
enacted  anew  the  oaths  of  allegiance  and  supremacy,  expressly  naming 
therein  King  William  and  Queen  Mary ;  and  provideji  that  they  should 
be  taken  by  all  members  of  Parliament,  together  with  the  declaration 
against  transubstantiation,  within  the  same  time  as  limited  by  the  stat. 
80  Car.  2,  above  mentioned. 

A  question  here  arises  whether  there  was  any  oath  or  declaration  at 
this  time  to  be  taken  or  made  by  members  of  Parliament  which  a  Jew 
could  not  take ;  and  it  seems  to  me  that  there  was  none.  The  words 
« upon  the  Evangelists"  do  not  occur  in  either  of  the  last-mentioned 
Acts  of  Parliament,  and  there  was  nothing  in  the  oaths  of  allegiance 
and  supremacy  themselves  to  prevent  their  being  taken  by  a  Jew: 
indeed  these  oaths  remain  in  the  same  form  at  the  present  time ;  and 
the  defendant  was  permitted  to  take  them,  without  objection,  upon  the 
Old  Testament,  at  the  table  of  the  House  of  Commons.    The  declare- 
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iion  against  transubstantiation  is  expressly  declared  to  be  for  the  pur- 
pose of  disabling  Papists  from  sitting  in  either  House  of  Parliament—-* 
it  was  not  at  all  directed  against  Jews,  and  it  seems  to  me  that  a  Jew 
might  have  made  it  with  truth. 

The  next  statute  referred  to  by  the  learned  counsel  for  the  plaintiff 
was  the  13  Will.  8,  c.  6,  and  it  is  by  it  that  the  original  oath  of  abju- 
ration was  imposed.  It  is  probable,  as  was  suggested  by  the  learned 
counsel,  that  it  was  to  a  considerable  extent  taken  from  the  oath  pre- 
scribed by  the  3  Jac.  1,  c.  4,  but  it  certainly  is  the  original  oath  of 
abjuration.  The  legislative  measures  with  respect  to  it  are  as  follows : 
— By  the  1  Ann.  st.  1,  c.  22,  the  oath  is  altered  in  form,  by  substituting 
*«;99l  ^^^  name  of  Queen  Anne  *for  that  of  King  William;  but  the 
•^  same  persons  are  required  to  take  it,  and  are  subjected  to  the 
same. penalties  in  case  of  neglect  or  refusal.  By  the  6  Ann.  c.  7,  s.  20, 
the  oath  was  altered  to  meet  the  state  of  things  expected  to  arise  upon 
the  death  of  the  Queen  without  issue.  By  the  1  Geo.  1,  st.  2,  c.  13, 
on  the  accession  of  the  House,  of  Hanover,  the  oaths  of  allegiance, 
supremacy,  and  abjuration  were  re-enacted ;  and  by  the  6  Geo.  3,  c.  53, 
as  has  already  been  observed,  the  form  of  the  oath  of  abjuration  was 
altered,  to  meet  the  state  of  things  consequent  upon  the  death  of  the 
old  Pretender :  and  the  penalty  is  due,  if  at  all,  by  virtue  of  these  two 
tatter  statutes. 

The  ordinary  rule  for  the  construction  of  statutes  is  that  laid  dowa 
in  fieydon's  case,  3  Bep.  7 — ^first,  ascertain  what  was  the  common  law; 
secondly,  what  was  the  mischief  for  which  the  common  law  had  not 
provided ;  thirdly,  what  was  the  remedy  provided  by  the  statute ;  and, 
fourthly,  what  was  the  true  reason  of  the  remedy.  This  still  continues 
to  be  the  rule.  In  Lyde  v.  Barnard,  1  M.  &  W.  101,  it  was  laid  down 
by  this  Court  in  their  judgment,  that  words  in  a  statute  may  be  con- 
strued in  a  sense  different  from  the  ordinary  one,  when  the  Act  ia 
intended  to  remedy  some  existing  mischief,  and  such  a  construction  is 
required  to  render  the  remedy  effectual — ^for  an  Act  must  always  be 
construed  to  suppress  the  mischief  and  advance  the  remedy.  In  Bac. 
Ab.  <<  Statute,"  I.  5,  it  is  said,  that  <<  a  thing  which  is  within  the  letter 
of  a  statute  is  not  within  the  statute,  unless  it  be  within  the  intention 
of  the  makers."  And  again :  the  construction  to  be  put  upon  a  statute 
is  that  which  best  answers  the  intention  of  the  legislature ;  and  when- 
ever this  intention  can  be  discovered,  it  ought  to  be  followed,  although 
such  construction  seems  contrary  to  the  letter  of  the  statute, 
^coq-i  Now,  to  apply  the  above  rule  to  the  present  case :  First,  *as 
-*  to  the  common  law.  The  only  oath  imposed  by  the  common  law 
upon  the  subjects  of  this  realm  is  the  oath  of  allegiance,  which  originated 
in  the  old  feudal  oath  of  fealty ;  and  this  oath  all  persons,  capable  of 
taking  an  oath  at  all,  can  lawfully  take.  Next,  as  to  the  mischief 
intended  to  be  remedied  by  the  statutes  which  contain  the  oath  of  abju- 
ration.   To  my  mind,  it  is  clear  that  the  evil  against  which  all  these 
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Statutes  were  directed  was  the  existence  of  persons  disaffected  to  the 
succession  of  the  Crown,  as  altered  at  the  Revolution.  The  Act  of  13 
Will.  3,  c.  6,  which  contains  the  original  oath,  is  intituled  «  An  Act  for 
the  further  Security  of  his  Majesty's  Person,  and  the  Succession  of  the 
Crown  in  the  Protestant  Line,  and  for  extinguishing  the  Hopes  of  the 
pretended  Prince  of  Wales  and  all  other  Pretenders,  and  their  opeii 
and  secret  Abettors."  The  words  of  the  oath  are,  in  substance,  ^ 
follows,  and  clearly  show  the  same  thing : — « I,  A.  B.,  do  truly  and 
sincerely  acknowledge,  profess,  testify,  and  declare,  in  my  conscience, 
before  God  and  the  world,  that  our  Sovereign  Lord  King  William  is 
lawful  and  rightful  King  of  this  realm,  and  of  all  other  his  Majesty's 
dominions  and  countries  thereunto  belonging.  And  I  do  solemnly  and 
sincerely  declare,  that  I  do  believe  in  my  conscience  that  the  person 
pretending  to  be  Prince  of  Wales  during  the  life  of  the  late  King 
James,  and  since  his  decease  pretending  to  be  and  taking  upon  himself 
the  style  and  title  of  King  of  England  by  the  name  of  James  III., 
hath  not  any  right  or  title  whatsoever  to  the  crown  of  this  realm,  or 
any  other  the  dominions  thereunto  belonging.  And  I  do  renounce, 
refuse,  and  abjure  any  allegiance  or  obedience  to  him.  And  I  do  swear 
that  I  will  bear  faith  and  true  allegiance  to  his  Majesty  King  William." 
The  oath  then  proceeds  to  pledge  the  person  taking  it  to  defend  the 
King,  to  disclose  all  treasons  and  traitorous  conspiracies  known  to  him, 
and  to  support  to  the  utmost  of  his  power  the  limitation  and  succession 
of  the  Crown  as  it  stood  limited  by  the  *act8  of  settlement,  and  r^u^-o  i 
concludes  with  the  same  identical  words  used  in  the  oath  con-  ^ 
tained  in  the  stat.  8  Jac.  1,  before  mentioned. 

The  Stat.  1  Geo.  1,  st.  2,  c.  13,  is  intituled  «  An  Act  for  the  further 
Security  of  his  Majesty's  Person  and  Government,  and  the  Succession 
of  the  Grown  in  the  Ileirs  of  the  late  Princess  Sophia,  being  Pro- 
testants, and  for  extinguishing  the  Hopes  of  the  pretended  Prince  of 
Wales,  and  his  open  and  secret  Abettors:"  which  is  in  substance  the 
same  title  as  that  of  the  18  Will.  3,  c.  6.  By  the  1st  section,  the  three 
oaths,  VIZ.  of  allegiance,  of  supremacy,  and  of  abjuration,  are  re-enacted, 
and  merely  altered  in  form  to  meet  the  state  of  things  consequent  upon 
the  accession  of  the  House  of  Hanover.  By  the  10th  section,  two 
justices  of  the  peace  may  'tender  the  oath  to  any  person  whom  they 
m&y  suspect  to  be  disaffected ;  and  every  person  neglecting  or  refusing 
to  take  it  is  to  be  esteemed  and  adjudged  a  Popish  recusant  convict, 
and  to  forfeit  and  be  proceeded  against  as  such.  This  involved  the 
incapacity  to  hold  any  oflSce  or  employment,  to  keep  arms  for  his  de- 
fence, to  come  within  ten  miles  of  London,  to  bring  any  action  at  law 
or  suit  in  equity,  to  travel  above  five  miles  from  his  home  unless  by 
license,  upon  pain  of  forfeiting  all  his  personal  property ;  and,  if  re- 
quired by  four  justices  so  to  do,  to  abjure  and  renounce  the  realm,  and 
in  the  event  of  not  departing  within  the  time  limited,  or  returning 
without  the  King's  license,  to  be  guilty  of  felony,  and  suffer  death  as 
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a  felon.  By  the  11th  section,  to  the  intent  and  purpose  that  no  person 
may  avoid  taking  the  oath,  two  justices  are  authorized  to  summon  any 
person  before  them  to  take  it.  By  the  17th  section,  any  member  of 
the  House  of  Commons  voting  without  having  taken  the  oath,  in  addi- 
tion to  the  consequences  before  mentioned  and  the  penalty  sought  to 
be  recovered  in  this  action,  is  declared  incapable  to  be  guardian  of  a 
child,  to  be  an  executor  or  administrator,  take  any  legacy,  or  benefit 
Hif'^fT]  under  *any  deed  of  gift,  or  to  vote  at  any  election  for  members 
•^  to  serve  in  Parliament ;  in  short,  is  utterly  deprived  of  the  pro- 
tection of  the  law,  and  of  the  most  common  and  ordinaary  natural  rights 
of  all  mankind. 

It  is  to  be  observed  that,  in  all  the  preceding  statutes,  the  oaths  of 
allegiance,  of  supremacy,  and  of  abjuration  were  required  to  be  taken 
by  persons  holdmg  certain  offices^  and  in  certain  professions  only ;  and 
that  there  was  no  legislative  obligation  upon  the  subjects  of  the  realm 
generally  to  take  them.  But  by  the  10th  and  11th  sections  of  the  last 
Act,  the  most  extensive  powers  are  given  to  two  justices,  to  compel  all 
persons  whom  they  may  think  disaffected  or  dangerous  so  to  do  under 
the  most  severe  penalties ;  and  I  certainly  think  that  whatever  is  the 
proper  and  legal  form  of  administering  the  oath  of  abjuration  to  a  Jew 
not  a  member  of  the  legislature,  is  the  proper  and  legal  form  of 
administering  it  to  a  Jew  who  happens  to  be  one ;  and  that  it  cannot  be 
lawful  to  omit  the  words  <<  upon  the  true  faith  of  a  Christian"  in  the 
former  case,  and  to  insist  upon  them  in  the  latter. 

Next,  as  to  the  remedy  proposed  to  be  provided.  To  ascertain  this 
rightly,  it  seems  to  me  absolutely  necessary  to  consider  what  was  the 
prevailing  state  of  opinion  with  regard  to  political  oaths  at  the  times 
when  these  statutes  passed.  And  it  is  to  my  mind  clear,  from  the 
perusal  of  them,  that,  from  the  reign  of  Queen  Elizabeth  down  to  that 
of  King  George  III.,  it  was  considered  by  the  legislature  to  be  a  matter 
of  the  utmost  benefit  and  advantage  to  the  Grown  and  State  that  the 
subjects  of  this  realm  should  take  these  oaths  (of  which  the  oath  of  abju- 
ration was  one) ;  and  that  not  as  a  mere  matter  of  form,  but  that  the 
person  taking  it  should  be  really  bound  in  his  conscience  to  the  matters 
therein  contained,  and  under  a  religious  obligation  to  perform  and  abide 
by  them ;  and  I  think  the  remedy  provided  and  meant  to  be  provided 
*^9fil  ^^  ^^^  statute  was,  that  persons  should  be  compellable  to  *take 
-*  this  oath  of  abjuration,  and,  as  a  natural  and  legal  consequence, 
as  it  seems  to  me,  to  take  it  in  a  manner  and  form  binding  upon  their 
consciences,  and  thereby  secure  to  the  Grown  and  the  Government  the 
benefit  and  advantage  arising  from  and  consequent  upon  an  oath  to  the 
above  effect. 

At  this  time,  Jews  were  living  in  England  in  very  considerable  num- 
bers, and,  in  common  with  the  other  subjects  of  the  realm,  were  liable 
to  be  called  on  to  take  the  oath ;  and  their  neglect  or  refusal  to  take  it 
subjected  them  to  the  penalties  which  I  have  mentioned.    Kow,  to 
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]>^rmit  a  Jew  to  make,  mticli  more  to  insist  upon  his  making,  an  oath 
coupon  the  true  faith  of  a  Christian,'^  seems  to  me  to  be  absurd.  But 
if  these  words  be  omitted,  and  the  Jew  be  called  upon  and  required  to 
take  the  oath  without  using  them,  then,  according  to  the  finding  of  the 
special  verdict,  it  would  be  obligatory  and  binding  upon  him  to  the 
/ullest  extent,  *and  would  secure  to  the  Oown  and  Government  the 
entire  advantage  and  benefit  contemplated  and  intended  by  the  statute. 
It  therefore  seems  to  me,  that  a  construction  which  admits  of  the  omis- 
sion of  these  words  in  the  case  of  a  Jew  is  required  to  render  the  statute 
effi&ctual,  and  directly  tends  to  suppress  the  mischief  and  advance  the 
remedy.  If,  however,  it  was  intended  by  the  legislature  that  these 
words  should  be  of  the  substance  and  essence  of  the  oath,  and  that  no 
one  except  a  Christian  should  be  admissible  to  take  it,  it  was  undoubt- 
edly competent  for  them  so  to  enact,  and  the  oath  could  not  be  lawfulfy 
taken  except  they  were  used ;  but  I  think  that  there  was  no  such  inten- 
tion. At  this  time  there  was  no  oath  or  declaration  required  which 
would  have  prevented  a  Jew  from  sitting  and  voting  in  Parliament ;  and 
I  observe  nothing  whatever  in  the  Act  which  has  any  tendency  to  show 
that  the  legislature  desired  or  wished  to  exclude  them.  The  whole 
frame  of  the  statute  is  directed  against  persons  opposed  to  the  new 
limitation  of  the  J  Crown,  and  *who  were  truly  believed  to  be  r^ccoT 
principally  Christians,  of  the  Roman  Catholic  religion ;  and  I  ^ 
think  the  words  «  upon  the  true  faith  of  a  Christian"  were  inserted  in 
the  oath,  not  as  a  test  of  Christianity,  but  for  an  entirely  different 
object,  viz.,  for  the  purpose  of  framing  an  oath  in  a  form  the  most 
effectually  binding  upon  the  conscieBces  of  the  Roman  Catholics. 

I  have  already  alluded  to  the  then  existing  opinion,  that  penBons  of 
the  Roman  Catholic  religion  took  oaths  with  mental  evasions  and  reser- 
vations, which  it  was  supposed  relieved  them  from  their  obligation. 
And  I  think  it  clearly  appears,  from  the  concluding  paragraph  of  the 
oath,  that  the  real  motive  for  the  introduction  of  these  words  was  to 
bind  their  consciences  in  the  most  solemn  manner.  The  10th  section  of 
the  statute  also  shows  that  the  statute  itself  was  mainly  directed  against 
the  Roman  Catholics ;  for  one  of  the  penalties  thereby  imposed  was, 
that  any  member  of  the  House  of  Commons  voting  without  having  taken 
the  oath  should  be  deemed  and  adjudged  <<  a  Popish  recusant  convict.*' 
It  is  obvious  that  the  legislature  could  never  have  intended  that  a  Jew 
should  be  so  designated,  when  it  is  eonsidered  that  the  offence  of  recu- 
sancy was  purged  by  the  "convict"  making  an  acknowledgment  of 
sorrow  for  not  having  attended  divine  service  according  to  the  rites  of 
the  Church  of  England,  and  denying  that  the  Pope  has  any  power  in 
this  kingdom. 

There  is  another  rule  for  the  construction  of  statutes,  which  was 
enunciated  by  the  late  Mr.  Justice  Burton,  in  the  case  of  Warburton 
V.  Loveland,  1  Hud.  &  Br.  648,  and  which  will  be  found  in  the  judgment 
in  Beoke  v.  Smith,  2  M.  fc  W.  191.    It  is  as  follows : — "  It  is  a  very 
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QBefol  rule  in  the  eonstraetion  of  a  statute,  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  the  grammatical  construction,  unless 
ntf-noi  ^^^^  ^  *^^  variance  with  the  intention  of  the  legislature,  to  be 

-'  collected  from  the  statute  itself,  or  leads  to  any  manifest  absur- 
dity or  repugnance,  in  which  case  the  language  may  be  varied  or  modi- 
fied  so  as  to  avoid  such  inconvenience,  but  no  farther/-'  This  rule  has 
very  frequently  been  relied  upon  of  late  years,  and  especially  in  this 
Court,  and  in  the  judgment  in  Becke  v.  Smith  was  stated  to  have  been 
adopted  by  it.  Now  to  apply  it  to  the  present  case.  What  was  the 
intention  of  the  legislature,  to  be  collected  from  the  statute  itself,  in 
imposing  the  oath  of  abjuration  ?  Upon  this  point  I  cannot  think  there 
is  room  for  much  difference  of  opinion :  and  that  the  intention  was,  that 
all  members  of  the  legislature,  and  almost  all  persons  holding  offices  in 
the  State,  and  all  persons  whatever  suspected  of  disloyalty  or  disaffec- 
tion to  the  new  succession,  should  be  liable  to  be  called- on  to  take  the 
oath,  and  be  bound  in  their  consciences  by  a  religious  obligation  to  the 
several  matters  contained  in  it.  In  the  case  of  Jews  this  intention  can 
be  fully  effected,  and  all  inconvenience  avoided,  by  so  far  varying  or 
modifying  the  language  as  to  omit  the  words  <<upon  the  true  faith  of  a 
Christian'* — for  the  special  verdict  finds  that  Jews  are  bound  by  the 
oath  when  these  words  are  omitted. 

Again,  I  do  not  think  there  can  be  any  difference  of  opinion  but  that 
a  Jew  is  liable  to  be  called  on  to  take  the  oath  by  virtue  of  the  10th 
and  11th  sections :  and  suppose  an  instance  were  required  to  be  given 
of  such  an  absurdity  as  would  justify  a  deviation  from  the  words  of  a 
statute,  in  order  to  prevent  an  absurd  and  repugnant  construction,  and 
meet  the  intention  of  the  Legislature,  I  think  there  could  not  be  one 
more  apt  than  that  afforded  by  the  oath  of  abjuration  as  applicable  to 
Jews.  The  statute  prescribes  that  all  persons  suspected  of  disaffection 
to  the  new  succession  should  be  required  to  take  the  oath,  and  thereby 
pledge  themselves  to  the  affirmance  and  defence  of  the  title  of  the  new 
^•oQi  ^^^®>  ^^^  abjure  that  *of  the  Stuarts.     It  was  not,  however, 

^  foreseen  that  any  other  than  Christians  were  liable  to  take  it ; 
and  the  words  <<  upon  the  true  faith  of  a  Christian"  were  inserted  with 
a  particular  object,  not  at  all  relating  to  Jews.  But  Jews  are  liable  to 
be  called  upon  to  take  it,  and  by  the  omission  of  these  words  can  put 
themselves  under  the  religious  obligation  to  abide  by  and  perform  it, 
whilst,  by  using  them,  there  would  be  no  binding  religious  sanction  to 
render  it  obligatory  upon  them.  Now,  can  a  stronger  instance  of 
absurdity  be  given  than  to  insist  that  a  Jew,  to  whom  the  oath  was 
administered,  should  swear  it  <<  upon  the  true  faith  of  a  Christian ;" 
and  on  the  contrary,  do  not  common  sense  and  reason  point  out  that 
the  proper  mode  of  administering  the  oath  is  to  imist  upon  his  omitting 
these  words,  and  thereby  make  it  in  a  form  binding  and  obligatory  upon 
him  ?  And,  in  my  opinion,  if  this  be  the  lawful  form  of  administering 
the  oath  to  a  Jew  not  a  member  of  the  legislature,  it  is  a  lawful  form 
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of  administering  it  to  one  who  is ;— the  statute  making  no  distinction 
between  the  one  and  the  other. 

These  are  highly  penal  statutes,  and  ought  to  receive  a  just  and  rea- 
sonable construction.  TYhat  is  such  a  construction  as  is  consonant  to 
justice  and  reason  is  a  point  upon  which  men's  minds  will  much  differ ; 
but  to  mine  it  does  not  appear  consonant  to  either  to  hold  that  a  Jew, 
who  is  certainly  liable  to  be  called  on  to  take  the  oath,  and  who,  as  is 
found  by  this  special  verdict,  is  perfectly  capable  of  taking  and  being 
bound  by  it,  and  who  is  willing  to  take  it  in  a  form  and  manner  binding 
upon  his  conscience,  and  who  merely  refuses  to  use  the  words  <<  upon 
the  true  faith  of  a  Christian,"  which  are  not  at  all  applicable  to  him, 
or,  in  my  opinion,  intended  by  the  legislature  so  to  be,  and  which,  if 
used  by  him,  would  render  the  oath  null  and  absurd,  if  not  worse,  is  by 
such  refusal  to  become  incapable  of  suing  either  at  law  or  in  equity,  to 
be  guardian  of  his  own  child,  to  be  confined  within  *the  limits  of  r^cqn 
five  miles  from  his  home,  td  be  incapable  of  keeping  arms  for  his  '- 
defence,  or  of  having  property  bequeathed  or  given  to  him ;  and,  at  the 
discretion  or  caprice  of  four  justices  of  the  peace,  to  be  liable  to  be 
banished ;  and,  in  the  event  of  his  returning  to  the  kingdom  without  the 
license  of  the  Crown,  to  suffer  death  as  a  felon. 

As  I  have  already  intimated,  I  am  of  opinion  that,  upon  the  true 
construction  of  the  statute,  and  in  order  to  effectually  carry  out  its 
object  and  intention,  a  Jew  ought  to  take  the  oath  of  abjuration  omitting 
the  words  in  question :  and  it  appears  to  me  that  a  construction  the 
other  way,  which  of  necessity  leads  to  the  consequences  I  have  just 
mentioned,  and  in  addition  excludes  Jews  from  sitting  and  voting  in 
Parliament,  not  by  a  direct  and  intentional  legislative  Act,  but  by  an 
unforeseen  and  unintended  application  of  a  few  words  inserted  in  an 
oath  with  an  entirely  different  object,  is  not  in  accordance  with  what  I 
consider  to  be  the  principles  and  practice  of  the  law  of  England.  As 
before  observed,  the  statute  6  Oeo.  8,  c.  58,  merely  alters  the  form  of 
the  oath,  and  subjects  persons  neglecting  or  refusing  to  take  it  to  the 
consequences  as  enacted  by  the  former  statute. 

There  was  another  statute,  the  10  Oeo.  1,  c.  4,  which  was  relied 
upon  by  both  the  learned  counsel  as  supporting  their  respective  views. 
It  was  contended  by  the  learned  counsel  for  the  plaintiff,  that  the  18th 
section  of  that  statute  proved  that  the  words  <<  upon  the  true  faith  of  a 
Christian"  could  only  be  omitted  from  the  abjuration  oath  by  an  express 
enactment  of  the  legislature.  On  the  other  hand,  it  was  argued 
by  the  learned  counsel  for  the  defendant,  first,  that  that  section  con- 
tinued in  force  until  the  present  time ;  or,  secondly,  if  it  did  not,  inas- 
much as  there  never  was  any  intention  of  the  legislature  to  oppose  any 
impediment  to  Jews  taking  the  abjuration  oath,  that  the  omission  to 
continue  the  enactment  proved  that  the  legislature  did  not  consider  the 
use  of  these  words  by  a  *  Jew  essential  to  the  due  taking  of  it,  r^cf-o-i 
This  statute  appears  to  have  been  enacted  under  these  circum-  ^ 
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Stances : — ^By  a  statute  of  the  9  Geo.  1,  c.  24  (which  passed  in  1722), 
persons  who  neglected  to  take  the  oaths  prescribed  by  the  1  Geo.  1,  c. 
6,  before  the  25th  December,  1723,  were  obliged  to  register  their 
estates,  and  the  statute  10  Geo.  1,  c.  4,  was  made  to  amend  this  Aet, 
by  enlarging  the  time  for  taking  these  oaths  until  the  28th  of  Novem- 
ber, 1724 ;  and  in  the  18th  section  it  was  enacted  that  whenerer  any 
subject  of  his  Majesty  professing  the  Jewish  religion  should  present 
himself  to  take  the  oath  of  abjuration  <<  in  pursuance  of  the  above- 
recited  Act  or  this  Act,*'  the  words  <<  upon  the  true  faith  of  a  Christian," 
should  be  omitted,  and  such  persons  were  to  be  sworn  in  like  manner  as 
Jews  were  admitted  to  be  sworn  to  give  evidence  in  Courts  of  justice. 
These  Acts  of  Parliament  appear  to  be  the  foundation  of  a  class  of 
statutes  which  very  soon  became  annual,  and  ccmtinued  to  the  present 
time,  known  by  the  name  of  the  <<  Indemnity  Acts."  This  provision 
with  respect  to  Jews  is  not  to  be  found  in  any  of  them  except  in  tbe 
statute  above  mentioned.  I  agree  with  the  learned  counsel  for  tbe 
plaintiff,  that  this  section  in  its  terms  only  extends  to  the  oath  pre- 
scribed to  be  taken  by  virtue  of  the  statute  itself,  and  of  the  statute  9 
Geo.  1,  c.  24,  recited  in  it ;  but  I  do  not  think  that  the  argument  on 
either  side  is  much  advanced  by  reason  of  this  18th  section.  It  is  quite 
notorious  that  Acts  of  Parliament  are  frequently  made,  and  that  much 
more  frequently  sections  are  introduced,  to  m^et  objections  and  set  at 
rest  doubts,  without  much  consideration  as  to  whether  they  be  really 
well  founded  or  not ;  and  considering  the  -class  of  persons  by  whom  this 
oath  is  to  be  administered,  it  might  well  be  that  the  legislature  thought 
it  desirable,  in  the  case  of  Jews,  to  ex{»res8ly  expense  with  the  words 
((upon  the  true  faith  of  a  Christian,"  although,  upon  the  true  construe- 
i^f-Qo-i  ^^^^  ^f  ^h®  ^^  ^7  persons  skilled  in  the  law,  the  use  of  such 
^  *words  ought  to  be  omitted.  On  the  other  hand,  as  was  con- 
tended by  the  learned  coimsel  for  the  defendant,  the  omission  of  this 
enactment  in  the  subsequent  Indemnity  A<st8  may  have  a  tendency  to 
show  that  the  continuance  of  it  was  deemed  unnecessary,  and  that  Jews 
might  lawfully  take  the  oath  without  using  the  words — for  there  is  no 
reason  whatever  to  suppose  that  the  legislature  at  all  desired  to  impose 
any  difficulty  upon  Jews  in  respect  of  this  oath.  The  arguments,  on 
both  sides,  on  this  point  do  not  appear  to  me  to  be  of  much  weight. 

There  was  another  Act  of  Parliament  referred  to  by  the  learned 
counsel  for  the  plaintiff,  the  18  Geo.  2,  c.  7,  being  an  Act  for  natural- 
izing such  foreign  Protestants  and  others  (the  others  being  Quakers  and 
Jews),  as  should  settle  in  the  American  colonies.  In  the  3d  section  of 
that  Act  it  is  recited,  that,  by  reason  of  the  words  <<upon  the  true 
faith  of  a  Christian,"  Jews  may  be  prevented  from  receiving  the  benefit 
of  the  Act,  and  it  is  enacted  that  these  may  be  omitted  in  like  manner 
as  by  the  18th  section  of  the  10  Geo.  1,  c.  4.  The  argument  from  thk 
section  is  the  same,  perhaps  not  so  strong,  as  that  I  have  already 
referred  to,  and  is  open  to  the  same  answer. 
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There  were  a  yariet  j  of  other  statntes  mentioned,  beginning  with  the 
18  k  14  Car.  2,  o.  1,  with  respeot  to  Quakers.  It  is  clear,  from  the 
provisions  of  this  Act,  that  at  that  period  Quakers  were  supposed  to  be 
a  sect  dangerous  to  the  State,  and  their  objection  to  take  an  oath 
(which  they  then  and  still  object  to  take  upon  religions  grounds)  is 
treated  as  a  crime.  In  course  of  time,  however,  the  utter  groundless- 
ness  of  any  suspicion  that  dangerous  political  principles  were  held  by 
Quakers  became  apparent,  and  by  various  Acts  of  Parliament,  cited  by 
the  learned  counsel,  they  have  been  placed  on  the  same  footing  as  all 
the  rest  of  her  Majesty's  subjects,  and  permitted  to  affimf  in  all  cases 
where  persons  not  objecting  to  take  oaths  are  called  upon  to  make  them. 
I  do  not  think  that  these  '^statutes  much  assist  us  in  arriving  at  r^teqq 
the  true  conclusion  upon  the  present  question.  '- 

The  fourth  point  made  by  the  learned  counsel  for  the  defendant  was, 
that  the  defendant  was  authorized  to  omit  the  words  <<  upon  the  true 
faith  of  a  Christian"  by  virtue  of  the  stat.  1  &  2  Vict.  c.  105.  I  do 
not  think  that  this  statute  has  of  itself  such  an  effect.  In  truth,  it 
merely  enacts  that  the  defendant  was  bound  by  the  oath  as  taken  by 
him,  and  would  be  liable  to  any  temporal  punishment  consequent 'upon 
his  swearing  falsely  to  it ;  but  in  reality  this  special  verdict  finds  that 
the  defendant  was  so.  bound ;  and  I  think  he  would  be  liable  to  any 
penal  consequences  consequent  upon  his  oath  being  false,  without  the 
aid  of  this  statute.  There  is  no  doubt  considerable  difficulty  in  duly 
considering  the  present  question,  arising  from  the  circumstance  that  at 
the  present  day  very  many,  probably  the  greater  number  of  persons, 
are  disposed  to  consider  the  taking  of  these  parliamentary  oaths — 
especially  the  oath  of  abjuration,  which  in  reality  has  become  worn  out, 
(the  mischief  against  which  it  was  directed  having  become  extinct  by 
the  failure  of  the  direct  line  of  the  house  of  Stuart) — to  create  no  real 
binding  obligation  upon  the  conscience,  and  to  be  a  mere  matter  of  form. 
But  it  was  not  so  considered  when  the  stat.  1  Geo.  1  was  passed.  It 
is  obvious  from  it,  and  a  variety  of  other  statutes  passed  in  the  reign 
of  Queen  Anne,  that  the  legislature  attached  very  great  importance  to 
the  religious  obligation  imposed  upon  the  conscience  by  taking  these 
oaths,  and  deemed  that  an  immense  public  benefit  and  advantage  was 
thereby  obtained  for  the  Crown  and  Oovernment ;  and  as  a  Jew,  by 
omitting  the  words  <<  upon  the  true  faith  of  a  Christian,"  might  have 
been  placed  under  the  conscientious  obligation  created  by  taking  the 
oath  of  abjuration,  I  think  I  best  carry  out  the  intention  of  the  legis- 
lature, and  give  the  true  legal  construction  to  the  statute,  by  holding 
that  the  legal  form  of  administering  the  oath  to  a  Jew  is  to  omit  these 
*words ;  and  that  I  thereby  render  the  statute  more  effectual,  by  r^c^qj. 
suppressing  the  mischief  and  advancing  the  remedy  contemplated  *- 
by  it.  For  these  reasons  I  am  of  opinion  that  the  defendant  lawfully 
took  the  oath,  and  is  entitled  to  the  judgment  of  the  Court. 
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Alderson,  B. — ^Mj  Brother  Martin  has  fully  stated  the  pleadings 
and  the  findings  of  the  jar j  in  this  case,  and  it  is  not  necessary,  there- 
fore, that  I  should  repeat  them.  On  several  points  in  this  case  there  is 
no  difference  of  opinion  on  the  Bench.  We  all  agree  in  thinking  that, 
of  the  four  points  made  by  Sir  Fitzray  Kelly ^  three  at  all  events  cannot 
be  supported.  The  only  point  on  which  we  entertained  any  doubt,  and 
on  which  I  regret  to  find  we  are  not  now  agreed,  is  whether,  in  taking  the 
oath  of  abjuration,  Mr.  Salomons,  the  present  defendant,  was  bound 
to  have  added  the  words  <<upon  the  true  faith  of  a  Christian*'  to  those 
which  he  did  consent  to  utter  and  attest  by  his  oath ;  or  whether,  by 
designedly  and  of  purpose  omitting  those  words,  he  is  in  fact  to  be 
deemed  not  to  have  taken  that  oath  at  all,  and  so  to  have  incurred  the 
penalties  contained  in  the  17th  section  of  the  1  Geo.  1,  st.  2,  c.  13* 
It  is  on  this' point  alone,  therefore,  that  I  shall  deliver  my  judgment; 
«nd  I  am  obliged  to  say  that  I  differ  with  my  learned  Brother  in  his 
view  of  the  case,  and  have  come  to  a  clear  opinion  that  the  plaintiff 
is  entitled  to  our  judgment.  The  real  question  is,  whether  these 
words  are  a  part,  and  an  essential  part,  of  this  oath,  and  are  to  be 
used  by  all  who  are  required  to  take  it,  unless  they  have  some  special 
privilege  for  omitting  them  expressly  given  by  the  legislature.  I  take 
the  principles  on  which  our  decision  is  to  rest  to  be  quite  undisputed. 
Where  an  oath  is  to  be  taken  in  order  to  establish  affirmatively  or 
negatively  any  proposition  by  a  witness,  I  agree  that  Omichund  v. 
Barker,  Willes,  538,  has  settled  that  it  ought  to  be  taken  in  that  form, 
and  upon  that  sanction,  which  most  effectually  binds  the  conscience 
^^c>-,  *of  the  party  swearing.  Thus,  a  Jew  is  to  be  sworn  on  the  Book 
-*  of  the  Law  and  with  his  head  covered,  a  Brahmin  by  the  mode  pre- 
scribed by  his  peculiar  faith,  a  Chinese  by  his  special  ceremonies,  and  the 
like.  But  it  is  also  clear,  and  expressly  admitted  by  Lord  Chief  Justice 
Willes  in  his  judgment,  referring  to  Lord  Coke's  authority  on  the 
subject,  that  in  the  case  of  oaths  of  office  or  of  qualification,  where  the 
very  form  of  the  oath  as  well  as  the  oath  itself  is  prescribed  by  the 
legislature,  there  the  directions  of  t!ae  legislature  must  be  literally  fol- 
lowed ;  and  the  oath  must,  and  can  only  lawfully,  be  taken  in  the  pre- 
scribed form,  until  that  form  be  altered  by  the  same  authority  which 
appointed  it.  The  question  therefore  here  is,  have  the  legislature  re- 
quired the  oath  of  abjuration  to  be  taken  in  a  prescribed  form,  and  are 
the  words  <<  upon  the  true  faith  of  a  Christian"  a  part  of  that  prescribed 
form  ?  Now  it  is  to  be  observed,  and  it  is  of  the  greatest  importance 
to  advert  to  this,  that  the  legislature  uniformly  speak  of  <<  the  oath  of 
abjuration"  where  they  require  it  to  be  taken — they  do  not  use  the 
indefinite  article,  but  the  definite  one.  The  inference  is  inevitable,  that 
they  contemplate  the  allowance  of  but  one  oath  of  abjuration,  in  one 
form,  to  be  used  by  all  persons  required  to  take  that  oath.  Whatever 
form  of  oath  therefore  was  required  to  be  taken  by  the  Roman  Catholic, 
the  same  form  was  to  be  adopted  by  the  Protestant,  whether  churchman 
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or  dissenter;  and  the  same  (unless  there  be  some  special  provision  made, 
%8  in  some  cases  there  is)  must  be  taken  bj  the  Jew,  or  the  Turk,  or 
any  other  religionist  who  may  be  liable  to  take  the  oath,  as  a  qualifica- 
tion for  office,  or  for  any  other  required  purpose.  Unless  this  were  so, 
the  legislature  would  never  have  fixed  a  form,  but  would  have  said  that 
such  persons  must  take  an  oath  of  abjuration  to  the  substance  and 
effect  following,  and  not  ^'the  oath"  of  abjuration  in  the  tenor  following, 
as  they  have  done.  It  seems  to  me  that  the  legitimate  result  of  my 
Brother  Martin's  reasoning  is,  therefore,  to  make  the  "^legisla-  r^^ro/* 
ture,  by  a  somewhat  forced  construction,  use  this  indefinite  mode  ^ 
of  expression,  whereas  they  have  clearly  used  a  definite  one ;  so  that 
it  would  follow,  according  to  his  view  of  the  case,  that  they  must  be 
supposed  to  have  allowed  one  form  of  the  oath  of  abjuration  to  be  used 
by  Jews,  another  by  Roman  Catholics,  and  possibly  another  by  persons 
of  a  different  persuasion.  This,  however,  is  a  conclusion  so  contrary 
to  the  words  they  have  used  that  I  cannot  bring  myself  to  adopt  it. 
If  then  there  be,  in  the  absence  of  any  special  exception  expressly  made 
by  the  legislature,  but  one  form  of  the  oath  of  abjuration  to  be  adopted 
by  all,  we  must  proceed  to  inquire  whether  these  words  are  an  essential 
part  of  that  form.  I  proceed  therefore  to  examine  how  this  clause 
first  got  into  the  oath  of  abjuration.  It  is  not  found  in  the  oath  pre- 
scribed  in  the  reign  of  Elizabeth,  but  is  first  found  in  3  Jac.  1,  c.  4, 
which  was  passed  upon  the  discovery  of  what  is  called  the  Gunpowder 
Plot.  It  is  a  curious  fact,  only  lately  brought  to  light  by  the  publica- 
tion of  a  MS.  from  the  Bodleian  Library  at  Oxford,  by  Mr.  Jardine, 
that  one  of  the  main  proofs  used  by  Lord  Coke,  when  he  laid  that  case 
before  the  jury,  was  the  production  of  a  little  book,  found  in  the  cham- 
ber of  Francis  Tresham,  one  of  the  conspirators  mentioned  in  the  Act, 
called  <<A  Treatise  on  Equivocation."  This  treatise,  corrected  in  the 
handwriting  of  the  Jesuit  Garnet,  and  having  the  imprimatur  of  Black- 
weU,  the  then  arch-priest  of  England,  discusses  the  question  how  far  a 
person  called  upon,  as  he  thinks  unjustly,  to  make  a  declaration  or  pro- 
mise, or  to  depose  or  swear  to  a  fact  within  his  personal  knowledge, 
may  lawfully  equivocate,  by  using  ambiguous  words,  or  reserving  men- 
tally a  sense  of  the  words  used  different  from  that  outwardly  expressed 
by  him,  without  incurring  the  sin  of  lying  or  the  guilt  of  perjury.  The 
question  is  there  resolved  in  the  affirmative — that  he  may  lawfully  do 
this — and,  amongst  other  propositions,  it  is  affirmed,  that  even  if  he  be 
required,  by  the  form  of  the  oath  tendered,  in  terms  to  swear  <<  without 
^equivocation  or  mental  reservation,"  he  may  still  equivocate  and  r^f-qi^ 
mentally  reserve,  without  danger  to  his  soul.  But  in  that  trea-  ^ 
tise  there  is  one  exception  to  all  this.  No  person  is  allowed  to  equivo- 
cate or  mentally  reserve,  without  danger,  if  he  does  so,  of  incurring 
mortal  sin,  where  his  doing  so  brings  apparently  his  true  faith  towards 
God  into  doubt  or  dispute.  For  though  he  may  lawfully  on  propei 
occasions  omit  to  avow  his  true  faith,  he  must  never,  by  what  he  says 
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or  swears,  bring  apparently  his  true  faith  into  doubt  or  dispute  with 
others.    Now  this  treatise  being  before  the  Gk)yemment  of  King  James 
I.,  and  in  the  hands  of  his  Attorney-General,  and  used  at  the  trial  of 
the  Gunpowder  Plot,  we  find  in  the  same  year,  1605,  that  in  a  statute 
enacted  mainly  with  reference  to  the  same  plot,  these  words  «  upon  the 
true  faith  of  a  Christian"  are  for  the  first  time  added  to  the  oath  of 
obedience  then  framed,  and  for  the  obvious  purpose,  as  I  think,  of  pre- 
Tenting  efiectually  all  such  equivocation,  by  conclusively  fixing  a  sense 
to  that  oath  which  by  no  evasion  or  mental  reservation  should  be  got 
rid  of,  without  (even  in  the  opinion  of  the  Jesuit  doctors  themselves) 
incurring  the  penalty  of  mortal  sin.     They  were  therefore,  I  think,  not 
merely  a  part  of  that  oath,  but  the  most  effectual  and  stringent  pro- 
vision in  it.     I  do  not  therefore  call  this  properly  an  oath  intended  w 
a  test  of  Christianity — ^which  it  was  not — ^nor  as  a  mere  test  of  obedi- 
ence— ^but  an  oath  intended  as  a  test  of  obedience,  and  framed  so  as  to 
be  a  test  against  all  equivocation  also.    But  this,  though  the  fact  to 
which  I  have  referred  is  a  very  curious  confirmation  of  the  view  I  take 
of  the  importance  of  the  words  on  which  this  case  turns,  is  not  neces- 
sary to  my  opinion.     It  would  be  quite  sufficient,  I  think,  to  affirm  that 
the  legislature  have  said  expressly,  as  they  do,  that  an  oath  is  to  be 
taken,  "  the  tenor  of  which  oath  hereafter  foUoweth" — for  « the  tenor" 
implies  that  all  the  words  which  follow  thereafter  are  part  of  the  oath 
itself.     It  is  to  be  observed  that,  in  all  the  course  of  legislation  on  this 
jjj-oQ-i  subject,  either  *these  words  "the  tenor  of  the  oath,"  or  equiva- 
^  lent  expressions,  are  throughout  used  by  the  legislature.     I  will 
shortly  refer  to  them.     In  the  first  place,  this  same  oath  of  obedience 
was  by  stat.  7  Jac.  1  extended  and  applied  to  the  members  of  the  legis- 
lature, and  to  all  persons  enumerated  who  exercise  any  functions  or 
hold  any  offices  in  the  State.     No  one  reading  this  Act  can,  I  think« 
doubt  that  the  legislature  meant  this  enactment  to  be  general,  and 
without  any  exception  of  persons,  whatever  might  be  their  religious 
opinions.     The  80  Car.  2,  st.  2,  left  these  oaths  untouched,  adding  how- 
ever a  declaration  against  transubstantiation.     It  is  unnecessary  to  refer 
to  the  intermediate  Acts  of  the  1  Will.  &  M.,  st.  1,  cc.  1  and  8,  more 
particularly.     I  come  to  the  13  Will.  8,  c.  6,  which  first  established  the 
oath  of  abjuration,  and  there  the  words  are — ^that  the  persons  required 
to  do  so  shall  take  "  the  oath  as  hereinafter  mentioned ;"  setting  out 
expressly  the  form,  including  and  ending  with  the  words  "  upon  the 
true  faith  of  a  Christian,"  introduced  before  into  the  old  oath  of  obedi- 
ence.    This  form  of  oath  was  not  only  to  be  taken,  but  subscribed  also ; 
which  shows,  I  think  (for  there  is  no  trace  of  double  subscriptions  to  be 
found),  that  one  form  only  was  to  be  allowed  and  adopted  without  addi- 
tion or  omission.     With  certain  alterations  in  the  reign  of  Queen  Anne, 
applicable  only  to  altered  circumstances,  and  therefore  not  material  to 
be  adverted  to,  things  so  remained  up  to  the  1  Geo.  1,  st.  2,  c.  18,  when 
the  three  oaths  of  allegiance,  supremacy,  and  abjuration  were  for  the 
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first  time  pat  together ;  and  the  legislature  there  expressly  require  them 
to  be  taken  <<  in  the  words  following,"  and  then  set  forth  the  oath  of 
abjuration,  containing  the  words  «upon  the  true  faith  of  a  Christian." 
Now,  how  is  it  possible  to  give  effect  to  the  expression  ^<  in  the  words 
following"  if  we  do  not  use  all  the  words  whioh  follow  7  I  cannot  see 
how  this  difficulty  can  be  got  over  by  construction.  Lastly,  we  come 
to  the  6  Geo.  8,  c.  58,  on  which  this  case  depends,  by  which  it  is  pro- 
vided that  the  oath ^of  abjuration  (the  legislature  still  using  the  r4,;.qQ 
definite  article  <«  the")  shall  be  administered  in  such  manner  and  ^ 
form  as  is  hereinafter  set  down  and  prescribed,  that  is  to  say,  &;c. ;  and 
then,  as  before,  the  oath  is  set  out,  ending  with  the  same  words  <<  upon 
the  true  faith  of  a  Christian."  Now,  when  I  find  the  legblature  begin- 
ning with  «the  tenor  of  the  oath,"  and  going  on  with  <Hhe  oath  as 
hereinafter  mentioned,"  then  saying  «<  the  oath  in  the  words  following," 
and  finally  <<  the  oath  to  be  administered  in  such  manner  and  form  as  is 
hereinafter  mentioned  and  prescribed,"  and  find  also  that  all  these 
expressions  are  followed  by  a  form  containing  these  very  same  words, 
how  am  I  to  escape  from  the  conclusion  that  these  words  do  form  a  part 
of  the  oath  prescribed  7  But  it  is  argued  that  to  apply  it  to  the  Jews 
involves  an  absurdity,  and  that  according  to  what  has  been,  not  impro- 
perly, called  the  golden  rule  of  construction,  we  must  modify  the  literal 
construction  of  these  Acts  so  as  to  get  rid  of  the  absurdity :  I  add  (and 
I  hold  it  to  be  part  of  the  rule),  only  so  far  as  is  absolutely  necessary 
to  get  rid  of  the  absurdity.  But  let  us  see  whether  it  is  absurd  to  apply 
these  provisions  to  the  Jew  as  well  as  to  the  Christian.  The  legislature 
did  not  require  the  first  oath  of  obedience  to  be  taken  by  all,  but  only 
by  such  persons  as  were  reasonably  liable  to  suspicion  by  two  justices 
of  the  peace  acting  judicially,  or  by  persons  who  had  omitted  to  do 
certain  acts.  It  may  be,  and  it  perhaps  was,  unjust  in  the  legislature 
so  to  enact.  But  we  must  take  good  care,  in  applying  the  golden  rule^ 
not  to  confound  injustice  with  absurdity.  The  reason  of  the  rule  is, 
that  the  absurdity  induces  us  to  conclude  that  the  legislature  did  not 
so  intend.  I  am  afraid,  if  we  say  that  in  old  times,  such  as  those  of 
the  Gunpowder  Plot,  the  legislature  must  be  held  not  to  have  intended 
what  now  we  judge  to  be  unjust,  we  shall  ourselves  be  guilty  of  the 
grossest  absurdity.  I  am  afraid  that  I  should,  if  that  were  the  proper 
principle  to  be  adopted,  be  obliged  to  hold  *that  almost  all  the  r^f-i/^ 
penal  statutes  had  no  operation  at  all,  for  I  think  that  the  most  ^ 
of  them  were  grievously  unjust.  I  can  see  nothing  in  this  or  the  sub- 
sequent Acts  containing  the  oath  of  abjuration,  to  induce  me  to  believe 
that  the  legislature  did  not  intend  literally  what  they  said  expressly — 
vis.,  that  these  Acts,  and  this  oath,  were  to  apply  to,  and  be  taken  by, 
all  the  classes  of  persons  therein  named,  of  whatsoever  form  of  religion, 
Catholic,  Protestant,  Quaker^  or  Jew,  they  might  be,  and  in  the  very 
form  set  down.  And  I  am  confirmed,  as  I  think  conclusively,  in  this^ 
by  finding  that  where,  on  its  being  brought  before  them,  the  law  was 
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found  to  press  unfairly  on  any  of  these  persons,  the  legislature  has 
from  time  to  time  relieved  them,  by  dispensing  with  the  swearing,  and 
allowing  the  Quakers  to  affirm,  and  by  dispensing  with  these  very  words 
of  the  oath  •<  upon  the  true  faith  of  a  Christian"  in  the  case  of  the  Jews 
in  certain  cases.  That  dispensation  unfortunately  does  not  extend  to 
this  case,  but  its  limited  existence  seems  to  me  to  show  conclusively  the 
opinion  of  the  legislature  itself  on  this  point. 

The  words  of  the  13  Geo.  2,  c.  7,  s.  8,  are  very  remarkable.  The 
Act  recites  «  Whereas  the  words  <  upon  the  true  faith  of  a  Christian* 
are  contained  in  the  latter  part  of  the  oath  of  abjuration,  and  whereas 
the  people  professing  the  Jewish  religion  may  thereby  be  prevented  from 
receiving  the  benefit  of  this  Act,"  &c. ;  and  it  enacts,  that  when  a  Jew 
proposes  to  take  the  oath,  these  words  shall  be  left  out ;  and  it  also 
refers  to  the  limited  indulgence  as  to  those  same  words  given  to  the 
Jews,  relieving  them  from  the  difficulties  imposed  by  those  same  words. 
That  was  by  an  Act  passed  in  the  10  Geo.  1,  intituled  "  An  Act  foj 
explaining  and  amending  an  Act  of  the  last  Session  of  Parliament, 
intituled  <  An  Act*  to  oblige  all  Persons  being  Papists  in  Scotland,  and 
all  Persons  in  England  to  take  this  Oath  of  Abjuration  in  its  Terms.'  '* 
Now  this  recital  clearly  shows  that  Jews  in  England  were  included  in 
^-4-,  the  term  *"all  persons" — ^as  indeed  could  not  well  be  doubted— ^ 
^  and  that  but  for  those  indulgences  they  were  always  bound  to 
take  the  oath  of  abjuration  including  these  words :  and  this  Act  was 
passed  in  1739,  when  Lord  Hardwicke  was  Chancellor,  and  Sir  Dudley 
Ryder  and  Sir  John  Strange  were  Attorney  and  Solicitor-General: 
and  the  Acts  of  the  9  and  10  Geo.  1  were  passed  when  Lord  Maccles- 
field was  Chancellor,  and  Lord  Raymond  and  Lord  Hardwicke  Attorney 
and  Solicitor-General.  But  it  is  now  said  that  these  three  Acts  were 
wholly  unnecessary,  and  that  these  great  lawyers  ought  to  have  known 
it ;  and  we  are  now,  in  the  year  of  our  Lord  1852,  to  awake  from  a 
sleep  into  which  these  great  lawyers  and  the  whole  legislature  of  those 
periods  fell,  and  in  which  all  persons  ever  since  have  remained,  from 
1739  down  to  the  time  of  this  argument — for  within  our  time  these 
words  have  been  advisedly  left  out  of  the  oath  in  the  case  of  the  Jews, 
by  Lord  Campbell,  in  an  Act  framed  by  him.  I  cannot  therefore  believe 
this  to  be  a  reasonable  conclusion.  And  besides,  this  argument  really 
goes  too  far :  for  its  legitimate  extent  ought  to  be  to  exempt  Jews  from 
taking  any  oath  of  abjuration  under  any  circumstances  whatever — seeing 
that,  as  it  is  contended,  it  is  absurd  that  they  should  take  any  oath  thus 
framed,  and  no  other  oath  is  expressly  provided  for  them  by  the  legis- 
lature. No  one  siu^ely  can  suppose  that  the  legislature  intended  thia 
result,  and  indeed  Sir  F.  KeVyf  did  not  even  venture  to  argue  to  this 
extent. 

But  let  us  now  for  a  moment  concede  that  there  is  an  absurdity  in 
requiring  all  such  persons  under  all  circumstances  ^to  take  such  an  oath, 
and  that  under  some  circumstances  it  would  be  impossible  to  suppose 
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chat  Jews  were  to  be  caUed  on  to  take  it.     Then  I  say  that  the  golden 
rale  only-  requires  us  to  stop  where  the  absurdity  stops.     It  cannot 
surely  be  absurd  to  say  that  the  legislature  may  haye  really  intended  ' 
to  require  such  an  oath  from  all  men,  Jews  or  Christians^  who  take  office  • 
or  ^purpose  to  exercise  important  legislative  functions^     If  so,  r^f^^ 
then  it  follows  that  the  utmost  that  can  be  done  would  be  to  say,  ^ 
that  these  Acts  as  to  Jews  must  be  in  construction  confined  to  the  cases  > 
of  their  taking  office,  or  proposing  to  exercise  legislative  functions,  and 
that  in  the  other  cases  alone  they  are  not  bound  to  take  the  oath  at  all. . 
But  such  a  constraction  (even  if  adopted,  which  I  think  would  be  wrong) 
could  be  of  no  service  in  the  present  case. 

I  am  therefore  of  opinion  that  these  words  do  form  a  distinct  and 
essential  part  of  the  oath ;  because  they  interpret,  and  give  a  peculiar 
and  stringent  sense  to,  the  previous  words  of  the  oath,  and  are  in  fact 
incorporated  in  and  form  part  of  each  sentence  in  that  oath,  so  thai  * 
without  them  no  part  of  the  oath  has  exactly  the  same  meaning  that  it 
has  when  they  are  added  to  it.     I  believe  that  they  were  advisedly  and., 
on  great  consideration  originally  adopted  (perhaps  on  Sir  Edward  Coke's 
advice),  and  that  they  have  been  found  effectual,  and  for  that  reason 
retained  ever  since.     I  think,  therefore,  that  the  oath  is  not  taken  at 
all  if  these  words  are  omitted  by  the  person  swearing,  and  that  Mr. 
Salomons  has  therefore  voted  without  previously  taking  the  oath  of  ' 
abjuration. 

I  do  most  seriously  regret,  that  I  am  obliged,  as  a  mere  expounder  • 
of  the  law,  to  come  to  this  conclusion — for  I  do  not  believe  that  the  * 
case  of  the  Jews  was  at  all  thought  of  by  the  legislature  when  they 
framed  these  provisions.     I  think  that  it  would  be  more  worthy  of  this 
country  to  exclude  the  Jews  from  these  privileges  (if  they  are  to  be 
excluded  at  all,  as  to  which  I  say  nothing)  by  some  direct  enactment,  and 
not  merely  by  the  casual  operation  of  a  clause,  intended  apparently  in 
its  object  and  origin  to  apply  to  a  very  different  class  of  the  subjects  of 
England.     I  regret  also  that  the  consequences  are  so  serious,  involving 
disabilities  of  the  most  fearful  kind,  in  addition  to  the  penalty  sought 
to  be  recovered  in  this  action,  and  in  fact  making  Mr.  Salomons  for  the 
future  almost  an  outlaw.     *It  is  to  be  hoped  that  some  remedy  r^er^A 
will  be  provided,  for  these  consequences  at  least,  by  the  legisla-  ^ 
ture.     My  duty  is,  however,  plain.     It  is  to  expound,  and  not  to  make 
the  law — to  decide  on  it  as  I  find  it,  not  as  I  may  wish  it  to  be. 

It  seems  to  me  that  the  law  on  this  point  is  quite  clear,  and  that  the 
judgment  must  be  for  the  plaintiff. 

Parke,  B. — ^The  question  of  the  defendant's  liability  to  penalties  for 
voting  in  the  House  of  Commons  after  their  Speaker  was  chosen,  and 
before  he,  the  defendant,  had  taken  the  oath  required  by  the  6  Oeo.  8,  c. 
53,  though  it  necessarily  occupied  much  time  in  the  argument,  appears 
to  me  to  lie  in  a  narrow  compass. 

VOL.  vn. — 47 
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It  depends,  mainly,  on  the  construction  of  that  statute  giving  tho 
form  of  the  oath  of  abjuration,  which  every  one  by  the  express  words 
of  the  Act  who  is  required  to  take  and  subscribe  it,  must  do,  ^^  according 
to  the  form  therein  %et  down  and  preicribed^*'  within  such  time  limited, 
in  such  manner  and  with  due  observance  of  the  same  requisities,  and 
with  benefit  of  the  same  savings,  provisoes,  and  indemnities,  as  by  any 
Acts  then  subsisting  are  directed  and  enacted ;  and  in  case  of  neglect  or 
refusal,  the  statute  provides  that  every  one  shall  be  liable  to  the  same 
penalties  and  disabilities  as  are  by  law  established.  Those  are,  with 
respect  to  Members  of  Parliament,  the  penalties  imposed  by  the  18  Will. 
3,  c.  6,  s.  10,  the  penalties  for  which  tiiis  plaintiff  proceeds. 

The  form  of  oath  is  set  out  in  the  stat  6  Geo.  3,  c.  53,  and  is  as 
follows : — 

^^  I,  A.  B.,  do  truly  and  sincerely  acknowledge,  profess,  testify,  and 
disclare  in  my  conscience,  before  God  and  the  world,  that  our  Sovereign 
Lord  King  George  is  lawful  and  rightful  King  of  this  realm  and  all  other 
his  Majesty's  dominions  and  countries  thereunto  belonging.  And  I  do 
*S441  ^^^^"^^^7  ^^^  sincerely  declare,  that  I  do  believe  in  '''my  con- 
science, that  not  any  of  the  descendants  of  the  person  who  pre- 
tended to  be  Prince  of  Wales  during  the  life  of  the  late  King  James  the 
Second,  and  since  his  decease  pretended  to  be  and  took  upon  himself  the 
style  and  title  of  King  of  England,  by  the  name  of  James  the  Third,  or 
of  Scotland,  by  the  name  of  James  the  Eighth,  or  the  style  and  title  of 
King  of  Great  Britain,  hath  any  right  or  title  whatsoever  to  the  Grown 
of  this  realm,  or  any  other  tho  dominions  thereunto  belonging :  and  I  do 
renounce,  refuse,  and  abjure  any  allegiance  or  obedience  to  any  of  them. 
And  I  do  swear,  that  I  will  bear  faith  and  true  allegiance  to  his  Majesty 
King  George,  and  him  will  defend  to  the  utmost  of  my  power  against  all 
traitorous  conspiracies  and  attempts  whatsoever,  which  shall  be  made 
against  his  person,  crown,  or  dignity*  And  I  will  do  my  utmost  endeavour 
to  disclose  and  make  known  to  his  Majesty,  and  his  successors,  all 
treasons  and  traitorous  conspiracies  which  I  shall  know  to  be  against  him 
or  any  of  them.  And  I  do  faithfully  promise,  to  the  utmost  of  my  power, 
to  support,  maintain,  and  defend,  the  succession  of  the  Grown,  against 
the  descendants  of  the  said  James,  and  against  all  other  persons  what 
soever,  which  succession,  by  an  Act,  intituled  ^  An  Act  for  the  further 
Limitation  of  the  Crown  and  better  securing  the  Bights  and  Liberties 
of  the  Subject,'  is  and  stands  limited  to  the  Princess  Sophia,  Electress 
and  Duchess  Dowager  of  Hanover,  and  the  heirs  of  her  body  being 
Protestants.  And  all  these  things  I  do  plainly  and  sincerely  acknow- 
ledge and  swear,  according  to  these  express  words  by  me  spoken,  and 
according  to  the  plain  commoa  sense  and  understanding  of  the  same 
Words,  without  any  equivocation,  mental  evasion,  or  secret  reservation 
whatsoever.  And  I  do  make  this  recognition,  acknowledgment,  abjura- 
tion, renunciation,  and  promise  heartily,  willingly,  and  truly,  upon  tho 
true  faith  of  a  Christian." 
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Three  questions  arise  on  the  construction  of  this  Act.  *The  p^-.^ 
first,  and  by  far  the  most  important  one,  is,  whether  the  condu-  '- 
sion  of  this  oath  is  only  a  part  of  the  ceremony  of  administerbg  the 
oath,  or  a  substantive  part  of  the  oath  itself.  The  second,  of  much  less 
consequence,  whether,  by  reason  of  the  oath  naming  ^'  King  Gec^rge" 
only,  it  ceased  to  be  requisite  after  his  death.  The  third,  whether  any 
exemptions  were  given  by  any  statute  in  force  at  the  time  of  passing  the 
6  Oeo.  3 ;  for  to  such  exemptions  it  is  contended  that  the  defendant 
would  be  entitled. 

The  first  of  these  questions,  on  which  it  may  be  truly  said  that  the 
case  almost  entirely  turns,  was  ably  argued  on  both  sides.  It  is  this : — 
What  is  the  meaning  of  the  words  the  legislature  have  used  in  the  con* 
eluding  part  of  the  formula  of  the  oath  ?  Are  they  a  part  of  the  oath 
itself,  or  merely  the  mode  of  administering  it  ?  Applying  the  established 
rule,  and  reading  them  according  to  their  ordinary  sense  and  their  gram- 
matical construction,  I  cannot  bring  myself  to  doubt  that  the  words  at 
the  end  of  the  oath  are  to  be  repeated  by  the  party  taking  it,  and  he  is 
to  make  use  of  these  expressions,  ^'  And  I  do  make  this  recognition, 
acknowledgment,  abjuration,  renunciation,  and  promise  heartily,  willingly, 
and  truly,  upon  the  trtie  faith  of  a  Christian:"  nor  can  I  doubt  as  to  the 
meaning  of  these  words.  They  cannot  possibly  mean  that  the  party 
taking  the  oath  swears  that  he  makes  it  heartily,  willingly,  and  truly, 
upon  the  true  faith  of  any  other  person  than  him%e1f;  they  cannot  mean 
that  he  makes  it  with  as  much  regard  to  truth,  and  with  the  same  degree 
of  faith,  that  any  other  person,  who  is  a  Christian,  would  do.  They 
must  mean  that  he  swears  with  the  true  faith  of  a  Christian,  as  he  hinp- 
self  is ;  and  therefore  none  but  a  Christian  can  take  the  oath.  This 
appears  to  me  to  be  the  natural,  plain,  indisputable  sense  of  the  words 
used,  and  consequently,  unless  they  are  for  some  just  reason  to  be  quali- 
fied or  altered,  the  oath  must  be  taken  in  those  very  words,  which  it 
cannot  be  except  by  a  Christian.  And  '^'further,  every  person  riiee^g 
who  is  enjoined  and  required  to  take  the  oath  of  abjuration,  must 
take  it  in  the  above-mentioned  form,  by  the  6  Geo.  8,  c.  58 ;  and  by  the  # 
18  Will.  8,  c.  6,  s.  10,  no  member  of  the  House  of  Commons  shall  vote 
in  the  House  of  Commons,  or  sit  there  during  any  debate,  after  the 
Speaker  is  chosen,  until  he  has  taken  the  oath  in  the  manner  prescribed 
by  the  last-mentioned  Act.  It  is  impossible  that  an  enactment  can 
be  made  more  distinct  and  clear,  that  every  member  of  Parliament 
must  take  the  oath  in  the  form  and  manner  so  prescribed^  or  be  liable 
to  the  penalties — ^no  one,  by  the  express  words  of  the  statute,  can  be 
excused. 

It  is  however  true,  that  words  which  are  plain  enough  in  their  ordinary 
sense  may,  when  they  would  involve  any  absurdity,  or  inconsistency,  or 
repugnance  to  the  clear  intention  of  the  legislature,  to  be  collected 
firom  tlie  whole  of  the  Act,  or  Acts  in  pari  materift  to  be  construed 
with  it,  or  other  legitimate  grounds  of  interpretation,  be  me^ed  or 
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altered,  so  as  to  avoid  that  absurdity,  inconsiBtencj,  or  repugnance,  but 
no  further  (an  instance  of  which  in  this  Act  of  Parliament  I  shall  here^ 
after  advert  to) ;  for  then  we  may  predicate  that  the  words  never  could 
have  been  used  by  the  framers  of  the  law  in  such  a  sense :  and  the  main 
argument  of  the  learned  counsel  for  the  defendant  was,  that  if  the  words 
in  question  were  read  as  part  of  the  oathj  it  would  be  followed  by  such 
absurd,  or  at  least  by  such  manifestly  unjust  consequences,  as  to  lead  to 
the  conclusion  that  such  could  not  have  been  the  meaning  of  the  words, 
and  therefore  that  they  ought  to  be  modified  or  altered  in  a  certain 
degree,  and,  for  the  sake  of  avoiding  that  absurdity  or  injustice,  in  order 
to  make  sense  of  the  enactment,  ought  to  be  read,  not  as  part  of  the 
oathj  but  as  the  mere  mode  of  administering  it ;  which  precise  mode  would 
not  be  obligatory  at  common  law,  and  certainly  not  since  the  stat.  1  &  2 
Vict.  c.  105. 
*5471       ^^^  absurdity  or  injustice  is  stated  to  be  this — that  *eYerj 

man  who  is  elected  to  be  a  member  of  Parliament  is  bound  to  serve, 
and  cannot  excuse  himself,  and  this  enactment,  understood  in  its  ordinary 
sense,  would  prevent  him  from  so  doing. 

Again,  it  is  said,  a  form  of  oath  with  a  similar  provision,  is  required 
by  the  same  statute  6  Geo.  8,  c.  58,  in  all  cases  where  the  oath  of 
abjuration  is  required  by  existing  Acts ;  and  one  of  them,  the  1  Geo. 
1,  St.  2,  c.  13,  requires  it  to  be  taken  not  only  by  all  civil  and  military 
officers,  schoolmasters,  &c.,  but  authorizes  two  or  more  justices  of  the 
peace,  or  a  person  appointed  by  the  Privy  Council,  or  by  a  commission, 
to  tender  it  to  any  person  whom  he  or  they  shall  suspect  to  be  dangerous 
or  disaffected  to  his  Majesty  or  his  Government ;  and,  upon  neglect  or 
refusal,  the  neglect  or  refusal  is  to  be  certified  to  the  next  Quarter  Ses- 
sions, and  the  person  neglecting  or  refusing  is  to  be  deemed  a  Popish 
recusant  convict,  and  as  such  to  forfeit  and  be  proceeded  against ;  and 
it  is  said,  that  it  would  be  a  flagrant  injustice  to  construe  the  oath  to 
apply  to  persons  who  were  not  Christians,  and  could  not  therefore  take 
the  oath,  and  that,  to  avoid  that  injustice  in  this  one  case^  the  latter 
^words  ought  in  all  easea  when  the  oath  is  required  to  be  taken,  to  be  con- 
strued not  to  be  part  of  the  oath  itself.  But  I  think  it  quite  impossible 
to  maintain  that  there  is  any  absurdity,  or  any  such  manifest  injustice 
in  the  provision  that  an  oath  shall  be  taken  in  the  terms  in  question,  as 
to  justify  an  alteration  of  its  plain  words  in  the  present  case.  We  must 
construe  these  Acts  of  Parliament  without  allowing  ourselves  to  be 
influenced  by  any  of  the  feelings  of  the  present  day,  as  to  the  proper 
policy  to  be  pursued  with  respect  to  her  Majesty's  subjects  professing 
the  Jewish  faith.  Looking  at  these  provisions  of  the  legislature  in  a 
judicial  epirity  as  I  think  we  are  bound  to  do,  how  can  we  say  that  it  is 
a  flagrant  violation  of  natural  justice,  and  a  manifest  wrong,  to  make  a 
*5481  P^^^^^^»  which  has  the  effect  of  ^preventing  all  but  Christians 

from  being  members  of  the  legislature  of  a  Christian  country? 
Whether  it  is  a  politic  measure  or  not  to  exclude  them,  it  is  not  within 
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OUT  proviuoe  to  inquire,  and  it  would  be  very  wrong  in  ns  to  offer^  or 
even  to  hint,  any  opinion.  There  is  no  reason,  therefore,  on  the  ground 
of  inconsistency  or  absurdity,  to  modify  or  alter  the  language  of  the  oath 
in  the  case  of  members  of  the  legislature,  which  alone  is  the  present  ques- 
tion, and  the  only  case  in  which  practically  the  question  is  likely  to 
occur*  It  is  therefore  unnecessary  to  consider  whether  there  would  be 
any  reason  to  modify  or  alter  it  in  the  other  cases  provided  for  by  the  1 
Geo.  1,  St.  2,  c.  18,  on  the  ground  of  the  supposed  manifest  injustice  of 
exacting  an  oath  from  Jews,  which  they  cannot  conscientiously  take,  and, 
upon  their  refusing  to  take  it,  to  punish  them  as  Popish  recusants.  Such 
a  circumstance  would  practically  never  occur.  The  power  given  by  the 
Btatute  to  two  justices  of  the  peace  or  a  commissioner  to  tender  the  oath 
to  all  such  as  they  or  he  should  deem  dangerous  or  disaffected  to  the 
King  or  his  Government  (obviously  meaning  the  abettors,  secret  and 
open,  of  the  Pretender),  it  is  highly  improbable  would  ever  be  exercised 
against  a  Jew,  or  a  person  not  a  Christian,  who  in  those  times  were  few 
in  number  in  Great  Britain,  and  who  were  very  unlikely  to  be  engaged 
in  plots  on  behalf  of  the  Boman  Catholics  to  subvert  the  Protestant  suc- 
cession. If  a  Jew,  or  any  person  not  of  the  Christian  faith,  should  be 
guilty  of  conduct  such  as  to  lay  him  open  to  just  suspicion  of  being  so 
■  engaged  (and  it  is  only  in  cases  of  suspicion  on  just  grounds  that  it  is  to 
be  presumed  that  two  justices  of  the  peace  or  a  royal  commissioner  would 
act),  he  would  have  himself  to  blame  for  subjecting  himself  to  the  discre- 
tionary power  of  those  persons  to  have  the  oath  prescribed  by  the  statute 
administered  to  him.  I  say  it  is  only  in  such  cases,  for  by  section  10 
of  the  Stat.  1  Geo.  1,  st.  2,  c.  18,  it  is  so  expressly  stated,  and  section  11 
is  enacted  only  to  give  full  effect  to  the  previous  provision. 

♦The  conferring  this  power  in  any  case  was  undoubtedly  a  r^.f-AQ 
strong  measure  as  applied  to  Christians,  and  was  enacted  only  in  ^ 
consequence  of  the  danger  to  the  Protestant  constitution ;  and  though 
the  measure,  if  enforced  against  a  Jew,  who  could  not  conscientiously 
take  the  oath,  would  be  one  of  still  greater  severity,  it  is  impossible  to 
say  it  would  be  so  flagrantly  unjust  as  to  enable  one,  judicially,  to  pro- 
nounce an  opinion  that  it  could  not  have  been  the  meaning  of  the  legis- 
lature, in  such  a  supposed  case,  that  the  oath  should  be  administered 
in  the  prescribed  form.  If  it  be  too  severe,  it  is  for  the  legislature  to 
mitigate  its  severity,  by  altering  the  form  of  oath — ^not  for  us  to  inter- 
pret plain  and  clear  words  in  a  mode  directly  contrary  to  their  ordinary 
sense,  to  avoid  what  may  be  thought  a  hardship.  But  even  admitting 
that  there  would  be  ground  for  a  modification  in  such  an  improbable, 
-  though  possible  case,  the  same  reason  does  not  apply  to  a  member  of 
Parliament,  the  only  one  now  under  consideration.  There  is  no  absurd- 
ity or  injustice  in  requiring  an  oath  which  none  but  a  Christian  can 
,  take  from  every  member  of  the  legislature,  and  consequently  no  ground 
for  modifying  or  altering  the  terms  of  the  oath  as  administered  to  any 
^member  in  offering  to  take  his  seat.    Ad  ea  qu»  firequentids  accidunt 
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jura  adaptantur«  If  in  the  vast  minority  of  possible  cases — in  all  of 
ordinary  occurrence— the  law  is  in  no  degree  inconsistent  or  unreason- 
able, construed  according  to  its  plain  words,  it  seems  to  me  to  be  an 
untenable  proposition,  and  unsupported  by  authority,  to  say  that  the 
construction  may  be  varied  in  every  case  because  there  is  one  possible, 
but  highly  improbable  one,  in  which  the  law  would  operate  with  great 
severity,  and  against  our  own  notions  of  justice.  The  utmost  that  can 
be  reasonably  contended  is,  that  it  should  be  varied  in  that  particular 
case  so  as  to  obviate  that  injustice, — no  further.  Because  it  would  be 
hard  to  impose  the  oath  in  the  terms  prescribed  in  the  case  of  a  Jew 
i^rpirfi  Buspected  of  disaffection  by  two  ^justices,  is  that  any  reason  why 
^  it  should  be  altered  in  every  other  case,  though  the  express  words 
may  be  insisted  on  in  all  such  cases — ^the  cases  of  ordinary  occurrence 
—without  any  injustice  T  If  we  find  a  single  extremely  rare  case,  in 
which  on  account  of  its  apparent  inconsistency  we  can  judicially  predi- 
cate that  the  legislature  never  meant  the  oath  in  its  precise  terms  to  be 
applied,  can  we  conclude  that  they  did  not  mean  it  in  any  other  case  ? 
I  think  it  clear  we  cannot.  If  this  argument  were  to  prevail,  Roman 
Catholics  themselves  would  be  exempt  from  taking  the  full  oath,  and 
might  legally  insist  \ipon  the  omission  of  the  final  words. 

It  is  then  contended,  that  the  sole  object  of  the  legislature  in  direct- 
ing this  oath  to  be  taken  was  to  affect  Roman  Catholic  subjects  of  the 
realm,  not  to  exclude  Jews ;  and  therefore  that  the  enactment  ought  to 
be  so  construed  as  not  to  apply  to  them,  which  would  be  effected  by 
holding  the  last  words  to  be  a  part  of  the  formula  of  administration 
only.  It  is  indeed  true  as  a  matter  of  history,  that  the  occasion  of  pre 
scribing  this  particular  form  of  words  was  the  danger  which  Parliament 
apprehended  from  a  particular  class  of  Christians,  whose  loyalty  they 
doubted,  and  whose  sincerity  they  suspected,  and  therefore  directed  this 
oath  to  be  taken  in  a  manner  which  afforded  a  more  perfect  test  of  both, 
and  a  superior  sanction  to  one  in  a  less  stringent  form.  But  it  is  a 
fallacy  to  argue  that,  because  the  immediate  object  of  the  legislature 
was  to  give  a  more  binding  effect  to  a  Christian  oath,  not  to  exclude  the 
Jews  and  others  than  Christians,  therefore  they  meant  all  such  to  be 
admitted^  and  consequently  that  the  terms  of  the  oath  ought  to  be  modified 
80  as  to  carry  that  object  into  effect,  and  to  permit  all  not  of  the  Chris- 
tian faith  to  take  the  oath  in  a  form  binding  on  their  conscience — no- 
thing was  further  from  the  contemplation  of  the  legislature.  The  truth 
is,  they  never  supposed  that  any  but  Christians  would  form  a  part  of 
*Pk^M  ^^^^^^  House  of  '''Parliament.  The  possibility  that  persons  of  the 
-*  Jewish  persuasion  should  be  peers,  or  be  elected  members  of  Par- 
liament, probably  entered  into  their  contemplation  as  little  as  that  of 
Mahometans  or  Pagans  being  placed  in  either  category.  Both  of  these 
are  in  effect  on  precisely  the  same  footing  in  this  respect  as  the  Jews, 
and  the  argument  applies  equally  to  them  all. 

In  enacting  a  provision  aimed  at  a  particular  class  only  of  Christiana, 
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the  legislature  have,  in  the  most  positive  tenns,  required  an  oath  from 
every  member  of  the  legislature  which  none  but  a  Christian  can  take, 
and  this  enactment  must  have  the  effect  of  closing  both  Houses  of  Par- 
liament against  every  one  but  a  Christian.  To  alter  such  strong  words, 
the  clearest  proof  would  be  required  of  the  intention  of  the  legislature 
to  allow  all  who  were  not  Christians  to  be  admitted*  But  a  case  may 
be  supposed  where  it  might  be  done.  For  instance,  if  it  appeared  by 
the  terms  of  the  Act  itself,  or  those  in  pari  materiS,  that  it  was,  not- 
withstanding the  positive  words,  the  object  of  the  legislature  that  aU, 
though  not  Christians,  should  be  admitted — ^to  put  the  strongest  case, 
supposing  that  there  were  a  recital  in  the  Act  that  all  persons,  of  what- 
ever religion,  ought  to  be  admitted  to  Parliament— and  directed  that  an 
oath  should  be  taken  in  the  form  in  question,  there  would  be  an  incon- 
sistency and  repugnance  in  the  Act  itself  in  imposing  an  oath  in  those 
precise  terms ;  and  then,  according  to  the  established  rule,  to  carry  the 
declared  intention  into  effect,  and  obviate  that  inconsistency  and  repug- 
nance, the  language  of  the  oath  ought  to  be  modified.  This  must  in 
such  a  supposed  case  be  held  to  have  been  the  meaning  of  the  Act,  in 
order  to  make  sense  of  it.  But  it  is  far  otherwise  in  the  present  case. 
9?he  express  words  of  the  oath  necessarily  exclude  all  but  Christians, 
and  no  intention  to  include  all  who  are  not  Christians  can  be  collected 
from  the  Act  itself,  or  any  other  Acts  on  the  same  subject  or  in  pari 
materia,  and  none  can  be  collected  *from  the  history  of  the  times  r^icr  ^o 
when  those  statutes  were  enacted.  It  would  indeed  be  a  startling  *- 
proposition,  that  the  Parliaments  of  Queen  Elisabeth,  William  III.,  and 
George  III.,  meant  all,  whether  Christians  or  not  (for  they  are  all  on 
the  same  footing  in  this  respect),  to  be  admitted  to  Parliament.  As 
little  information  can  be  drawn  from  the  enactment  in  the  1  Geo.  1,  st» 
2,  c.  18,  thal^  persons  refusing  shall  be  deemed  Popi9h  recuBants  canvictj 
and  as  such  shall  forfeit  and  be  proceeded  against.  This  is  merely  a  mode 
of  indicating  the  class  of  punishments  to  which  the  persons  refusing 
were  liable,  and  which  are  equally  applicable  to  persons  of  all  religious 
persuasions.  If  any  argument  could  be  derived  from  that  expression, 
it  would  be  that  the  enactment  applied  to  Boman  Catholics  only ;  and 
it  would  prove  too  much.  It  ia,  however,  said  to  follow,  from  one  of 
the  established  rules  of  construing  Acts  of  Parliament,  that  the  enact- 
ment in  this  case  ought  to  be  applied  to  Christians  only,  and  my  Brother 
Maktin  relies  much  on  this  ground.  That  rule  is,  that  we  ought  to 
consider  what  is  the  mischief  intended  to  be  remedied,  and  to  construe 
the  Act  so  as  to  extend  the  remedy  and  suppress  the  mischief.  But 
this  rule  has,  in  my  judgment,  no  application  to  this  ease.  The  mischief 
aimed  at  no  doubt  was  the  admission  of  a  particular  class  of  Christians 
without  a  solemn,  searchiug,  and  stringent  test  of  their  veracity;  and  the 
enactment  requires  no  extension  to  effect  the  purpose  of  suppressing 
that  mischief,  but  does  it  effectually,  when  construed  according  to  'M 
ordinary  meaning.    But  there  is  no  rule  of  construction  which  auth9« 
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rizes  a  Judge,  when  the  remedy  is  complete,  and  the  enactment  is  die- 
tinct  and  clear,  and  applies  ta  all  persons  in  express  terms,  to  limit  its 
operation  to  the  particular  mischief,  and  to  alter  the  words  for  the  pur* 
pose  of  effecting  the  repression  of  that  only.  This  is  in  truth  to  legis- 
late, not  to  construe,  and  to  legislate  too,  in  this  case,  in  a  way  which 
no  one  can  for  a  moment  suppose  the  Parliament  which  enacted  the  law 
^..q-i  *to  have  ever  thought  of  doing.  How  can  a  Judge  pronounce 
-^  that  a  less  stringent  measure  might  have  as  well  carried  into 
effect  the  immediate  object  of  the  legislature,  and  so  construe  the  clause 
as  to  give  it  that  operation  only  7  This  would  be  to  depart  altogether 
from  the  proper  duty  of  a  Judge — to  alter  the  law,  not  to  expound  it. 
.  Such  considerations  belong  to  the  province  of  statesmen,  not  Judges. 

I  am,  for  the  above  reasons,  clearly  of  opinion,  that  the  oath  ought 

to  have  been  taken  by  the  defendant,  using  the  words  in  question  as 

part  of  the  oath ;  and,  as  he  did  not  do  this,  it  is  quite  unnecessary  to 

'  decide  whether,  if  he  had  been  willing  to  do  so,  and  still  had  insisted 

'  that  he  should  be  sworn  on  the  Pentateuch,  the  oath  administered  in 

'  that  form  would  have  been  sufficient. 

The  second  question  arising  on  the  construction  of  the  Act  is,  whe* 
ther,  as  the  form  of  the  oath  given  by  the  6  Geo.  8,  c.  53,  mentions 
the  name  of  King  George  only,  the  obligation  to  administer  it  ceased 
with  the  reign  of  that  Sovereign,  because  it  was  applicable  to  no  other 
than  to  him.  I  think  this  argument  cannot  previdl.  It  is  clear  that 
the  legislature  meant  the  oath  to  be  taken  alway%  thereafter^  for  the 
enactment  is  general — that  it  shall  be  taken  without  limit  of  time — and 
the  oath  is  not  confined  to  the  existing  monarch,  but  mentions  <<  the 
successors ;"  and  as  it  could  not  be  taken  in  those  words  during  the 
reign  of  a  Sovereign  not  of  the  name  of  George,  it  follows  that  the 
.  name  George  is  merely  used  by  way  of  designating  the  existing  Sove- 
reign ;  and  the  oath  must  be  altered  from  time  to  time  in  the  name  of 
the  Sovereign,  in  the  manner  it  was  when  actually  administered  in  this 
case,  in  order  to  carry  the  obvious  meaning  of  the  enactment  into  effect. 
This  is  an  instance  in  which  the  language  of  the  legislature  must  be 
modified,  in  order  to  avoid  absurdity  and  inconsistency  with  its  manifest 
intentions.  It  is  to  be  remarked  too,  that  the  legislature,  in  the  10 
Geo.  4,  c.  7,  s.  *4,  recognise  the  oath  of  abjuration  as  that 
directed  by  law  to  be  taken,  and  the  constant  practice  in  the 
late  and  present  reign  has  been  to  administer  it. 

The  third  question  arises  upon  that  part  of  the  section  of  the  6  Geo. 
8,  c.  58,  which  directs  the  oath  to  be  taken  with  benefit  of  the  Mime 
MmngSy  provisoes^  and  indemnitieiy  as  by  the  Acts  before  mentioned,  or 
any  other  Acts,  or  any  part  of  them,  then  etibeiiting  are  directed  and 
enacted. 

It  is  contended  for  the  defendant,  that  there  were  statutes  which  give 
an  exemption  to  Jews,  and  which  were  existing  at  the  time  of  the  pass- 
ing of  the  6  Geo.  8. 

The  first  of  these  statutes  is  the  9  Geo.  1,  c.  24.    It  is  to  oblige  all 


*554] 


MILLER  V.  SALOMONS.  t>54 

Papists  in  Scotland,  and  all  persons  in  Great  Britain,  of  the  age  of 
eighteen  or  upwards,  who  have  not  taken  the  oaths  for  the  security  of 
his  Majesty's  person  and  Government  required  by  the  1  Geo.  1,  st.  2, 
c.  18,  to  take  them  in  one  of  his  Majesty's  Courts  of  record  at  West- 
minster or  the  General  or  Quarter  Sessions  of  the  county,  &c.,  where 
they  dwell,  before  the  25th  of  December,  1723,  or  to  register  their 
names  and  real  estates  on  or  before  the  29th  of  September,  1724,  under 
pain  of  forfeiture  of  their  estates. 

The  10  Geo.  1,  c.  4,  explains  and  amends  the  Act  of  the  9  Geo.  1,  c 
24,  extending  the  time  for  taking  the  oath  to  the  28th  of  November, 
1724  (with  a  proviso  for  those  in  prison  or  beyond  sea),  and  exempts 
those  who  take  the  oath  on  or  before  that  day  from  the  obligation  ^o 
register,  and  extends  the  time  to  register  to  the  24th  of  June,  1725, 
but  in  default  enacts  that  their  estates  shall  be  forfeited.  This  Act 
contains  a  proviso  in  favour  of  Quakers ;  and  there  is  a  clause  which, 
after  reciting  that  the  following  words  are  contained  in  the  latter  part 
of  the  oath  of  abjuration,  viz.  <<upon  the  true  faith  of  a  Christian," 
onacts,  that  whenever  any  of  his  Majesty's  subjects  professing  the 
JewUh  religion  shall  present  himself  to  take  the  oath  of  abjuration 
in  pursuance  of  that  Act,  or  the  recited  Act  (the  9  *Geo.  1),  the  r^^r  r^ 
said  words  <<  upon  the  true  faith  of  a  Christian"  shall  be  omitted  ^ 
out  of  the  eaid  oathy  and  the  taking  of  the  said  oath  by  such  persons 
professing  the  Jewish  religion  without  those  words,  in  like  manner  as 
Jews  are  admitted  to  be  sworn  to  give  evidence  in  Courts  of  justice, 
shall  be  deemed  to  be  a  sufficient  taking  of  the  abjuration  oath,  within 
the  meaning  of  this  and  the  said  recited  Act  (the  9  Geo.  1). 

It  is  clear  that  these  Acts  have  no  operation  at  all  on  the  taking  of 
the  abjuration  oath  in  Parliament.  They  apply  only  to  the  taking  of  the 
oath  in  Westminster  Hall  or  at  the  Sessions,  with  a  view  of  saving  the 
necessity  of  registering  the  estates  of  those  who  take  it,  and  further, 
neither  was  in  force  at  the  time  of  the  passing  of  the  6  Geo.  8,  the 
last  having  expired  on  the  24th  of  June,  1725.  I  may  also  observe, 
that  the  latter  Act,  10  Geo.  1,  shows  that  the  legislature  at  that  time 
thought  the  words  <<  upon  the  true  faith  of  a  Christian"  to  be  a  part  of 
the  oath  itself,  and  that  persons  of  the  Jewish  persuasion  were  obliged 
to  take  the  oath  with  those  words ;  it  is  therefore  a  legislative  exposi- 
tion of  the  meaning  of  the  former  Acts.  But  I  do  not  lay  very  great 
stress  on  arguments  derived  from  legislative  expositions.  It  is,  how- 
ever, a  great  confirmation  of  my  opinion,  to  find  that  the  result  of  the 
application  of  the  true  rules  for  the  construction  of  Acts  of  Parliament 
to  this  particular  case,  corresponds  with  the  exposition  which  the  legis- 
lature themselves  gave  to  the  words  in  the  reign  of  King  George  I., 
when  they  thought  it  necessary  to  make  a  statutable  provision  for 
altering  the  oath  in  the  case  of  Jews,  and  removing  the  words  from  it. 

In  the  course  of  the  argument,  a  reference  was  made  to  some  Acts, 
•      voL.vu.— r48  .2l2 
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of  which  a  liBt  has  been  supplied,  which  it  was  said  had  the  effect  of 
continuing  the  10  Geo.  1,  c.  4. 

The  Indemnity  Acts— 2  Geo.  2,  c.  81 ;  4  Geo.  2,  c.  6 ;  6  Geo.  2,  c. 
4 ;  8  Geo.  2,  c.  17 ;  9  Geo.  2,  b.  26 ;  10  Geo.  2,  c.  18 ;  12  Geo.  2,  c.  6 ; 
*5561  ^^  ^^'  2>  c-  6 ;  27  Geo.  2,  c.  18 ;  *28  Geo.  2,  c.  24 ;  29  Geo.  2, 
^  Q.  32;  and  6  Geo.  8,  c.  7:— the  Act  of  the  8  Geo.  2,  c.  29, 
relating  to  wills  of  Papists ;  11  Geo.  2,  cc.  11, 17 ;  19  Geo.  2,  c.  16 ; 
28  Geo.  2,  c.  10 ;  81  Geo.  2,  c.  21 ;  88  Geo.  2,  c.  18 ;  2  Geo.  8,  c.  26 ; 
and  4  G^o.  8,  c.  88,  on  the  same  subject;  and  the  81  Geo.  8,  c.  82,  for 
the  relief  of  Papists  from  certain  disabilities.  None  of  those  statutes, 
nor  any  others,  appear  to  continue  the  10  Geo.  1,  c.  4,  with  respect  to 
Jews,  or  to  have  any  bearing  upon  the  present  question. 

Nor  does  the  statute  1  &  2  Vict.  c.  105,  the  Act  to  relieve  doubts  as 
to  the  validity  of  oaths,  affect  the  present  case.  If  the  words  in  ques- 
tion were  only  the  mode  of  administering  the  oa^h,  the  statute  would 
have  effect,  because  the  oath  was  administered  in  a  form  and  with  cere- 
monies  which  the  defendant  declared  to  be  binding.  But  if  they  form 
part  of  the  oath  itself,  the  statute  has  no  application :  and  I  am  clearly 
of  opinion  that  they  form  part  of  the  matter  to  be  sworn  to— that  is, 
part  of  the  oath  itself. 

I  therefore  think,  and  am  clearly  of  opinion,  that  our  judgment  must 
be  for  the  plaintiff. 

Pollock,  0.  B. — The  facts  of  this  case,  and  the  circumstances  under 
which  it  comes  before  the  Court  for  judgment,  have  already  been  so 
fully  and  distinctly  stated,  that  I  may  at  once  pass  to  the  real  questioii 
for  our  decision.  I  entirely  agree  with  the  rest  of  the  Court  as  to 
three  of  the  points  made.  I  think  that  one  only  of  the  four  pointu 
raised  by  the  defendant's  counsel  calls  for  an  elaborate  judgment,  and 
that  is,  whether  the  defendant,  by  repeating  the  words  of  the  oath  of 
abjuration,  omitting  the  expression  <^  upon  the  true  faith  of  a  Christian," 
and  giving  to  the  words  so  repeated  the  sanction  of  an  oath  binding 
upon  his  conscience,  has  complied  with  the  stat.  6  Geo.  8,  c.  58,  s.  1, 
and  is,  therefore,  not  liable  to  the  penalties  of  the  1  Geo.  1,  st.  2,  c. 
18,  s.  17. 

^.  ..^  '''The  6  Geo.  8  requires  the  oath  to  be  administered  in  <<  9iieh 
^  manner  and  form  at  is  hereinafter  eet  dotum  and  preserved;  that 
is  to  say :"  then  comes  the  form  of  the  oath,  the  concluding  part  of 
which  is  <<  upon  the  true  faith  of  a  Christian :"  and  the  section  goes  on 
to  enact,  that  <<  all  and  every  person  and  persons  who  are  enjoined  and 
required  to  administer,  take,  or  subscribe  the  oath  of  abjuration,  shall 
respectively  administer,  take,  and  subscribe  the  oath  of  abjuration  accord- 
ing TO  THE  FORM  HEREIN  SET  DOWN  AND  PRESCRIBED,  ^C.y  in  SUch  manner^ 

and  with  due  observance  of  the  same  requisites,  and  with  benefit  of  tho 
same  savings,  provisoes,  and  indemnities,  as  by  any  Act  now  subsisting 
are  enacted,  and  subject  to  the  same:  penalties.''    Now,  by  the  iL6th 
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flection  of  the  1  Oeo.  1,  no  member  of  the  House  of  Commons  shftll 
YOte  in  the  House  of  Commons  until  he  shall  take  the  oath  of  abjnration 
in  the  manner  directed ;  and  the  penalty  of  the  yiolation  of  that  section 
is  500{. ;  and  this  action  is  brought  to  recover  that  sum,  and  giyes  rise 
to  the  question  I  have  already  stated. 

It  cannot,  I  think,  be  denied  (apart  from  any  grounds  presented  with 
a  view  to  lead  to  a  different  construction)  that  the  plain  and  obvious 
meaning  of  the  statute  is,  that  the  oath  shall  be  administered  and  taken 
according  to  the  verY /orm  net  down  and  pre%eribed  in  the  Act.  But  it 
ia  said,  that  clear  and  substantial  grounds  for  a  different  construction 
may  be  found  in  the  reasons  for  the  decision  adopted  by  my  Brother 
Martin. 

First,  it  is  said,  Omichund  v.  Barker  establishes  that  an  oath  is  to  be 
administered  to  a  witnesi  according  to  the  rites  of  Ms  religion,  so  as  to 
be  binding  on  his  conscience,  and  if  it  be  so,  that  is  suflScient ;  then  it 
is  said,  the  defendant  has  tiJi:en  the  substance  of  the  oath  in  a  manner 
which  is  legal,  being  that  which  is  binding  on  his  conscience ;  and  as 
the  object  of  the  statute  was  not  to  introduce  a  religious  test,  but  to 
ascertain  the  loyalty  of  the  party  called  upon  to  take  the  oath,  and  as 
anybody  may  be  called  upon  to  *take  it,  and  therefore  Jews  may  r^^ ro 
be  so  called  upon,  and  as  it  would  be  highly  unjust,  and  there-  ^ 
fore  very  absurd,  to  require  Jews  to  take  the  oath  in  this  form,  subject 
on  refusal  to  the  very  penal  consequences  contained  in  the  Act,  the  Act 
cannot  be  so  construed ;  but  must  be  so  construed  as  to  give  an  oppor- 
tunity to  them,  in  common  with  all  her  Majesty's  subjects,  to  take  the 
oath  in  a  form  in  which  according  to  their  religious  belief  they  can 
take  it. 

With  respect  to  the  case  of  Omichund  v.  Barker,  it  appears  to  me  to 
have  decided  merely  this — ^that  the  common  law  of  England  agrees  with 
the  law  of  nations — ^that  ^'  the  form  of  an  oath  is  to  be  accommodated  to 
the  religious  persuasion  which  the  swearer  entertains.**  These  are  the 
very  words  of  Puffendorf,  book  4,  c.  2,  s.  4.  The  intercourse  of  nations 
must  frequently  give  rise  to  the  necessity  of  the  sanction  of  an  oath  in 
matters  that  concern  both — sometimes  with  reference  to  treaties  into 
which  they  may  enter ;  sometimes  with  reference  to  the  administration 
of  civil  or  criminal  justice :  the  sanction  of  an  oath,  if  valid  at  the  place 
where  taken,  ought  to  be  considered  valid  everywhere ;  just  as  a  marriage 
valid  at  the  place  where  celebrated  is  (generally  speaking)  valid  every- 
where else:  and  as  an  oath  is  the  personal  act  of  the  party  taking  it,  if 
a  witness  be  in  a  foreign  land,  his  oath  ought  to  be  received  as  it  would 
be  received  in  his  own  country.  In  fact,  a  judicial  oath  (for  justice  is 
of  all  countries  and  climes)  is  governed  by  the  law  of  nations ;  but  an 
oath  of  office  or  of  qualification  is  governed  by  the  municipal  laws  of  the 
state  which  requires  it  to  be  taken,  and  by  those  laws  alone.  If  a  man 
cannot  obey  the  municipal  law  of  the  country  in  which  he  resides,  he  is 
at  perfect  liberty  to  quit  it ;  and  that  may  be  a  yery  sound  reason  for 
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altering  the  law  by  a  competent  authority,  but  we  are  not  justified  in 
substituting  another  law  in  its  place. 

But  it  is  said,  that  it  is  competent  to  us,  sitting  here,  so  to  construe 
^f-t^qn  the  statute  as  to  give  to  the  defendant  the  '''relief  which  he 
^  requires — ^naj,  that  it  is  pur  duty  so  to  construe  it — ^inasmuch  as 
the  opposite  construction  would  lead  to  an  injustice  amounting  to  an 
absurdity.  The  general  argument  involved  in  this  course  of  reasoning  is 
certainly  not  without  some  appearance  of  authority.  In  some  cases  (no 
doubt)  limited  words  in  a  statute  have  been  extended.  The  most  remark- 
able instance  of  this,  is  the  Act  commonly  called  ^^  Circumspeete  Agatis^'^ 
(the  13  Edw.  1,  st.  4),  in  which  no  bishop  is  named  but  the  Bishop  of  Nor- 
wich. Lord  GoKB,  however,  in  the  2  Inst.  487,  commenting  on  this  says : 
— ^^The  Bishop  of  Norwich  is  here  put  but  for  example ;  but  it  extendeth 
to  all  the  bishops  within  this  realm."  The  only  remark  I  would  make 
on  this  is,  that  if  this  turns  on  the  mere  construction  of  the  statute,  I  do 
not  believe  such  a  construction  of  a  statute  would  be  tolerated  in  modem 
times :  my  own  impression  is,  that  the  explanation  of  this  very  ancient 
statute — about  100  years  only  from  the  time  of  legal  memory — is,  that 
the  judges  were  by,  that  document  called  upon  to  enforce  as  to  the 
Bishop  of  Norwich  that  which  was  the  known  usage  or  law  of  the  land 
previously  as  to  all  bishops. 

There  are  other  examples,  more  modern,  where  what  is  called  a  reme^ 
dial  law  has  been  extended  by  what  is  called  <<  necessary  implication," 
or  << reasonable  intendment:"  on  the  other  hand,  the  verbal  effect  of 
some  clauses  in  Acts  of  Parliament  has  been  restrained.  Thus,  instru* 
ments  requiring  stamps  have  been  received  in  evidence  for  collateral 
purposes,  though  it  is  enacted  they  shall  not  be  <<  received  in  evidence ;" 
and  other  instruments  declared  to  be  void  <<to  all  intents  and  purposes," 
have  been  held  to  be  void  only  so  far  as  is  necessary  to  accomplish 
the  object  of  the  legislature.  But,  notwithstanding  these  and  other 
instances  that  might  be  put,  I  very  much  doubt  the  soundness  of  the 
supposed  rule  of  construction  laid  down,  when  applied  to  the  Acts  of  the 
*^f{01  ^ff^^^^^^'  ^  admit  that  '''with  respect  to  the  written  contracts 
•^  of  parties,  and  the  wills  of  testators,  we  must  endeavour  to  con- 
strue them  as  well  as  we  can ;  and  if  one  construction  leads  to  manifest 
absurdity,  and  a  different  construction  leads  to  a  sensible  result,  we  are 
at  liberty  to  reject  the  construction  which  leads  to  the  absurdity ;  but 
then  it  must  be  a  <<  construction,"  not  a  <<  substitution"  of  something 
else — either  by  omitting  what  is  there,  or  introducing  something  that 
is  not  there.  Nor  can  we  reject  a  will,  however  unjust  we  may  think 
it — the  absurdity  must  be  something  opposed  to  right  reason,  and  not 
merely  to  our  notions  of  policy  and  justice.  But  I  do  not  think  we  are 
at  liberty  to  use  the  same  freedom  with  the  statutes  of  the  realm.  The 
language  of  a  will  must  speak  for  itself,  assisted  by  all  external  cir- 
cumstances— the  testator  cannot  explain  it :  and  in  the  case  of  a  written 
contract,  for  wise  and  sound  reasons^  the  law  does  not  allow  it  to  be 
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e3q>lamed  by  paroL    But  as  to  the  legislature,  it  continues  with  ability 
and  wisdom  to  correct  its  own  errors  (if  errors  they  be),  to  give  effect 
to  its  own  intentions,  to  enforce  its  own  views ;  and  I  think,  where  the 
meaning  of  a  statute  is  plain  and  clear,  we  have  nothing  to  do  with  its 
policy  or  impolicy,  its  justice  or  injustice,  its  being  framed  according  to^ 
our  views  of  right,  or  the  contrary.     If  the  meaning  of  the  language 
used  by  the  legislature  be  plain  and  clear,  we  have  nothing  to  do  but  to  * 
obey  it — to  administer  it  as  we  find  it ;  and  I  think,  to  take  a  different  r 
course  is  to  abandon  the  office  of  Judge,  and  to  assume  the  province  of  ^ 
legislation. 

But  is  it  at  all  doubtful  what  the  legislature  intended  to  enact  when 
these  statutes  passed  ?   I  quite  agree  with  my  Brother  Martin,  that  the  i 
statute  6  Geo.  8  must  be  considered  in  connexion  with  the  statute  1- 
Geo.  1 :  but  I  go  further — I  think  it  ought  to  be  considered  in  connex- 
ion with  all  the  statutes  in  pari  materifi ;  and  making  that  comparison, 
let  us  see  whether  any  doubt  can  exist  as  to  '''what  was  the  real  r^ra-t 
intention  of  the  legislature  in  making  the  enactment  under  con-  ^ 
sideration,  and  whether  it  was  not  intended  to  require  the  oath  to  ho . 
taken  in  the  very  form  of  words  set  downy  whatever  might  be  the  conse- 
quence of  the  words  forming  part  of  the  oath. 

The  earliest  statute  to  which  I  think  attention  should  be  drawn  is  the 
1  Eliz.  c.  1,  an  Act  to  restore  the  ancient  jurisdiction  of  the  Crown  in  . 
matters  ecclesiastical.  By  sect.  19  of  that  Act,  all  public  officers  and 
public  servants  are  to  take  an  oath  <<|according  to  the  tenor  and  effect 
following,"  as  is  there  stated ; — and  by  the  5  Eliz.  c.  1,  s.  5,  all  such 
persons  as  are  mentioned  and  set  forth  in  that  section  are  to  take  and 
pronounce  a  corporal  oath  upon  the  Evangelists,  according  to  the  tenor, 
effect,  and  form  of  the  same  oath  verbatim;  and  by  sect.  16  it  is  enacted, 
that  every  knight,  citizen,  and  burgess  of  the  Parliament  shall  take  the 
said  oath. 

The  Stat.  3  Jac.  1,  c.  4,  s.  15,  says,  « the  tenor  of  which  oath  here- 
after foUoweth."  It  contains  an  oath  of  supremacy  and  allegiance, 
concluding  with  the  words  <<  All  these  things  I  do  plainly  and  sincerely 
acknowledge  and  swear,  according  to  these  express  words  by  me  spoken, 
without  any  equivocation,  or  mental  evasion,  or  secret  reservation  what- 
soever, &c.,  upon  the  true  faith  of  a  Christian." 

Here,  I  believe,  for  the  first  time  (as  far  as  I  am  aware)  is  found  the 
expression  <<upon  the  true  faith  of  a  Christian."  Unto  which  oath  so 
taken,  the  statute  goes  on,  the  person  so  taking  it  <<  shall  subscribe  his 
or  her  name  or  mark."  Apparently  the  effect  of  this  statute  was  to 
exclude  Jews  from  any  benefit  that  might  arise  from  taking  the  oath— ^ 
for  they  certainly  coidd  not  take  the  oath  according  to  the  tenor  (which 
is  the  same  thing  as  verbatim)^  nor  subscribe  it  as  so  taken.  And  I 
think  no  one  can  doubt  that  if  it  had  been  pointed  out  to  the  legisla- 
ture of  that  time,  that  the  effect  was  to  exclude  all  but  Christians 
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from  taking  the  oath^  they  would  haye  replied  that  such  wae  their  inten< 
tion. 

*'^fi9l  *'^y  *^®  '^  ^^^'  ^^  ^'  ^'  ^^'^^'i^  persons  are  to  take  the  oath, 
-'  amongst  others,  all  knights,  citizens,  and  burgesses,  and  barons 
of  Parliament.  I  apprehend  the  effect  of  these  statutes  if  as  to  exclude 
from  all  the  offices  mentioned  in  the  first  statute,  and  from  all  the  occu- 
pations mentioned  in  the  second  statute,  every  person  who  could  not 
take  the  oath  verbatim  ;  and  as,  by  the  6th  section  of  the  last  Act, 
all  members  of  Parliament  were  to  take  the  oath,  at  this  period  no  Jew 
could  have  been  a  member  of  the  legislature.  These  statutes  remained 
in  force  till  the  1  Will.  &;  M.  st.  1,  c.  8,  repealed  them,  and  substituted 
other  oaths  in  their  place.  And  by  sect.  12  the  oaths  thus  substituted 
are  to  be  taken  in  these  express  words.  There  are  then  set  out  the 
forms  of  oaths  of  allegiance  and  supremacy ;  in  the  latter  of  which  the 
party  swearing  abjures  <<the  damnable  doctrine  and  position,  that 
princes  excommunicated  or  deprived  by  the  Pope  or  any  authority  of 
the  see  of  Rome,  may  be  deposed  or  murdered  by  their  subjects  or  any 
other  whatsoever ;"  and  declares  <<  that  no  foreign  prince,  person,  pre- 
late, state,  or  potentate  hath  or  ought  to  have  any  jurisdiction,  power, 
superiority,  &c.,  within  this  realm." 

From  the  1  Will.  8  to  the  18  WHl.  8  no  oath  was  required  that  would 
exclude  Jews  from  the  legislature.  But  the  13  Will.  3,  c.  6,  which  was 
passed  in  1701,  imposed  an  oath  on  <<all  and  every  person  and  per- 
sons, as  well  peers  as  commoners,  that  shall  bear  any  office  or  offices, 
civil  or  military,  or  shall  receive  any  pay,  salary,  fee,  or  wages,  by  rea- 
son of  any  patent  or  grant  from  his  Majesty,  or  shall  have  command 
or  place  of  trust  from  or  under  his  Majesty,  &c.,  and  all  ecclesiastical 
persons,"  &;c.  That  oath  concludes  with  the  words  <<  upon  the  true 
faith  of  a  Christian,"  and  those  persons  are  required  to  take  the  oath 
<< hereinafter  mentioned;"  ^^unto  which  oath  so  taken,"  continues  thp 
statute,  «  every  person  so  taking  the  same  shall  subscribe  or  make  his 
name  or  mark."  The  case  of  members  of  Parliament  is  provided  for 
*^f)^1  ^7  ^^^  ^^^  section,  which  '^'enacts  that  <<no  person  that  now  is 
^  or  hereafter  shall  be  a  peer  of  this  realm,  or  member  of  the  Housi^ 
of  Peers,  shall  vote  or  make  his  proxy  in  the  House  of  Peers,  or  sit 
there  during  any  debate  in  the  said  House  of  Peers ;  nor  any  person 
that  now  is  or  hereafter  shall  be  a  member  of  the  House  of  Commons, 
shall  vote  in  the  House  of  Commons,  or  sit  there  during  any  debate  in 
the  said  House  of  Commons,  after  their  Speaker  is  chosen, — ^until  such 
peer  or  member  shall  from  time  to  time  respectively  take  the  oath  afore- 
said, and  subscribe  the  same  in  manner  following  (that  is  to  say),  the 
said  oath  shall  be  in  this  and  every  succeeding  Parliament  solemnly  and 
publicly  made  and  subscribed,  between  the  hourd  of  nine  in  the  morn- 
ing and  four  in  the  afternoon,  by  every  such  peer  and  member  of  the 
House  of  Peers,  at  the  table  in  the  middle  of  the  said  House,  before  he 
takes  his  place  in  the  said  House  of  Peers,  and  whilst  a  full  House  of 
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Peers  is  there  with  their  Speaker  in  his  place ;  and  by  every  such  mem- 
ber of  the  House  of  Commons,  at  the  table  in  the  middle  of  the  said 
House,  and  whilst  a  full  House  of  Commons  is  there  duly  sitting,  with 
their  Speaker  in  his  chair/'  And  the  11th  section  imposes  the  penalty 
for  disobedience  to  these  provisions. 

The  1  Ann.  st.  2,  c.  22,  requires  the  oath  to  ^^  be  administered  in 
such  manner  and  farm  as  is  hereinafter  %et  dawn  and  prescribed ;''  and 
by  the  2d  section  ^'  all  and  every  person  and  persons,  who  are  enjoined 
or  required  to  administer,  take,  or  subscribe  the  oath,  shall  administer, 
take,  and  subscribe  the  same  according  to  the  farm  herein  set  down  and 
prescribedj"  &c. 

The  Act  of  Union,  5  Ann.  c.  8,  Art.  22,  adapted  the  oath  to  the  new 
state  of  things  under  the  union  of  the  two  kingdoms. 

The  6  Ann.  c.  7,  which  was  passed  "for  the  security  of  her  Majesty's 
person  and  Government  and  of  the  succession  to  the  Crown  of  Gbeat 
Britain  in  the  Protestant  line,"  enacted,  in  sect.  20,  the  oath  to  be  taken 
after  the  demise  of  Queen  Anne  without  issue :  and  it  was  to  be  taken 
"^"upon  the  true  faith  of  a  Christian,"  the  mode  of  taking  r^^ROA 
remaining  the  same.  ^ 

The  6  Ann.  c.  14,  relates  to  Scotland.  By  it  suspected  persons  may  be 
summoned  anywhere  to  take  the  oath :  which  is  the  first  clause  of  that  sort^ 

The  8  Ann.  c.  15,  makes  provision  as  to  taking  the  oaths  there. men* 
tioned — and  they  are  to  be  taken  "in  the  words  following,"  &c. 

Having  taken  this  review  of  the  Acts  which  are  in  pari  materifi  prior 
to  the  1  Geo.  1,  I  would  ask  whether  it  can  reasonably  be  doubted 
that  the  legislature, — ^in  using  the  expression  "verbatim"  in  one  Act, 
^^according  to  the  tenor"  in  another,  "in  these  express  words"  in  a  third, 
and  "according  to  the  form  herein  set  down  and  prescribed,"  which 
occurs  in  the  statute  in  question, — meant  what  the  words  import  ?  All 
these  expressions  really  mean  the  same  thing — ^viz.  that  the  very  words 
set  dawn  were  to  be  used;  and  are  we  at  liberty  to  omit  or  add  anything 
on  account  of  our  notion  of  what  is  just  or  unjust  ? — ^and  are  we  to  alter 
the  oath  so  as  to  accommodate  it  to  the  conscience  of  a  Jew,  when  it  is 
notorious  that  it  was  the  avowed  object  of  the  legislature  to  exclude  even 
Christians  unless  they  were  of  one  particular  denomination  ?  And  if 
this  relaxed  construction  cannot  be  put  on  the  statutes  of  Elizabeth,  of 
James  I.,  of  William  III.,  and  Anne  (as  I  think  it  cannot),  by  what 
process  of  reasoning,  under  what  authority,  can  we  put  a  different  con- 
struction upon  the  statutes  of  George  I.  and  George  in.  ? 

But' let  us  see  what  is  the  view  taken  by  the  legislature  itself  upon  this 
very  subject. 

By  the  9  Geo.  1,  c.  24  (an  Act  which  happily  has  expired),  persons  not 
taking  the  oath  were  obliged  to  register  their  names  and  real  estates. 
l%e  title  of  the  Act  is  important.  It  has  been  suggested  that  these 
provisions  of  the  law  were  directed  against  Papists  only.  That  is  not 
s6.    The  title  is  "  An  Act  to  oblige  aU  Persons  being  Papists  t»  that 
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i^RQtri  p&i^t  of  Great  Britain  called  Scotland^  and  all  *  Persons  in  Great 
^  Britain^  refusing  or  neglecting  to  take  the  oaths  appointed  for 
the  security  of  his  Majesty's  Person  and  Government  by  seyeral  Acts 
herein  mentioned,  to  register  their  Names  and  Real  Estates." 

The  attention  of  the  legislature  was  drawn  to  the  hardship  of  the 
case  of  the  Jews  occasioned  by  this  last  Act,  and  redress  was  given  by 
an  Act  which  passed  the  following  year — viz.  10  Geo.  1,  c.  4.  But  the 
redress  is  limited  to  the  grievance.  It  was  enacted  that  Jews  might, 
for  the  purpose  of  the  Act  alluded  tOy  take  the  abjuration  oath,  omitting 
the  words  <<  upon  the  true  faith  of  a  Christian ;"  and  so  taking  the  oath, 
Jews  were  not  to  be  required  to  register  their  names  and  real  estates. 
There  is  nothing  that  makes  the  18th  section  of  the  10  Geo.  1,  c.  4, 
applicable  to  the  1  Geo.  1 :  and  if  that  statute  were  now  in  force,  it 
would  not  entitle  Jews  to  take  the  oath  omitting  the  words  «  upon  the 
true  faith  of  a  Christian"  for  the  purpose  of  holding  office  or  sitting  in 
Parliament ;  but  every  other  effect  of  not  taking  the  oath  of  abjuration 
is  left  untouched.  Now,  according  to  the  view  of  my  Brother  Martin 
— at  that  very  time  (for  the  construction  of  the  Act  cannot  now  be 
different  from  what  it  was  then),  not  only  was  it  unnecessary  to  pass 
any  Act  to  relieve  the  Jews  in  respect  of  the  registration  of  their  names, 
but,  for  any  purpose  whatever,  it  was  competent  not  only  for  a  Jew,  but 
for  a  Turk,  a  Hindoo,  a  Pagan,  or  any  other  (if  by  accident  he  were 
born  within  the  realm,  and  was  capable  of  taking  any  oath  binding  on 
his  conscience),  to  take  the  abjuration  oath,  omitting  the  words  «  upon 
the  true  faith  of  a  Christian,"  and  to  be  elected  and  take  his  seat  as  a 
member  of  Parliament,  and  to  fill  any  of  the  offices  already  alluded  to, 
unless  he  were  kept  out  by  some  other  test.  And  as  the  essence  of  the 
matter  is  said  to  be  taking  the  substance  of  the  oath  in  a  manner  binding 
on  the  eonsdence^  I  think  it  is  not  possible  to  stop  short  of  this — ^that 
if  a  jury  found  that  a  Boman  Catholic  was  bound  by  the  oath  without 
^'iRfil  ^^  "'words  <<  upon  the  true  faith  of  a  Christian,"  even  he  might 
^  so  take  it.  I  cannot  for  this  purpose  discover  any  difference 
between  a  Boman  Catholic  and  a  Jew. 

So,  in  the  13  Geo.  2,  c.  7,  intituled  <(  An  Act  for  naturalizing  such 
Foreign  Protestants,  and  others  therein  mentioned,  as  are  settled,  or 
shall  settle,  in  any  of  his  Majesty's  Colonies  in  America,"  the  3d  section 
runs  thus : — « And  whereas  the  following  words  are  contained  in  the 
latter  part  of  the  oath  of  abjuration,  viz.,  <  upon  the  true  faith  of  a 
Christian,'  and  whereas  the  people  professing  the  Jewish  religion  may 
thereby  be  prevented  from  receiving  the  benefit  of  this  Act,  be  it  fur- 
ther enacted,  &c.,  that  whenever  any  person  professing  the  Jewish 
religion  shall  present  himself  to  take  the  said  oath  of  abjuration  in 
pursuance  of  this  Act,  the  said  words  <  upon  the  true  faith  of  a  Christian' 
shall  be  omitted  out  of  the  said  oath  in  administering  the  same  to  such 
person,  and  the  taking  and  subscribing  the  said  oath  by  such  person 
professing  the  Jewish  religion,  without  the  words  aforesaid,  and  the 
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other  oaths  appointed  by  the  said  Act,  in  like  manner  as  Jews  were 
pennitted  to  take  the  oath  of  abjui:ation  by  an  Act  made  m  the  tenth 
year  of  the  reign  of  his  late  Majesty  King  George  I.,  intituled,"  &c. 
With  these  Acts  before  me,  and  with  the  legislative  commentary  upon 
them  which  the  last  two  statutes  furnish,  I  think  we  are  not,  as  Judges 
(living  though  we  do  in  a  more  enlightened  and  liberal  age),  to  be  liberal 
above  what  %»  written^  or  by  any  method  of  construction,  when  the 
statutes  distinetlyj  expreeely^  and  imperatively  require  one  form,  to 
substitute  another  as  equivalent  for  the  object  or  purpose,  as  we  may 
think,  of  the  legislature ;  when  every  one  acquainted  with  our  history 
and  the  course  of  our  legislation  must  in  candour  acknowledge,  that  in 
any  part  of  the  reign  of  George  I.,  or  Gteorge  II.,  or  in  the  early  part 
of  the  reign  of  George  III.,  it  was  the  farthest  from  the  intention  of  the 
legislature  to  admit  into  the  House  of  Commons  persons  of  the  Jewish 
*religion.  The  language  used  appears  to  me  to  be  so  clear,  so  r*c/».» 
distinct,  so  express,  and  stringent,  as  to  exclude  a  relaxed  (and  '- 
what  may  be  called  a  liberal)  construction  by  Judges,  quite  as  much  as 
it  is  intended  to  guard  against  a  mental  reservation  by  those  who  think 
that  the  effect  of  an  oath  can  honestly  be  so  evaded. 

On  these  grounds,  I  agree  with  my  Brothers  Parke  and  Aldbrson, 
that  our  judgment  ought  to  be  for  the  plaintiff;  and  the  judgment  of  the 
Court  is  therefore  for  the  plaintiff. 

Judgment  for  the  plaintiff* 


Atkinson  and  Another  v.  Stephens.    AprU  17. 

^Vhere  the  master  of  a  Tenel  sells  part  of  a  shipper's  goods  at  an  intermediate  port,  in  order  to 
raise  monej  to  provide  for  the  repairs  or  other  expenses  of  the  vessel,  which  are  neeessary  to 
enable  him  to  prosecute  and  complete  the  voyage,  and  the  vessel  does  not  arrive  at  her  port  of 
destination,  the  shipper  is  not  entitled  to  receive  the  dear  value  for  which  the  goods  would 
have  sold  at  that  port. 

A  declaration  in  assumpsit  stated,  that  the  defendant  was  the  owner  of  a  certain  ship  then  at  a 
certain  foreign  port,  and  bound  from  thence  to  the  port  of  London  in  Great  Britain,  and  that 
the  plaintiff  caused  certain  goods  of  his  to  be  shipped  on  board  the  ship,  to  be  conveyed  to 
London  for  certain  freight ;  that  the  ship  set  sail,  and  on  her  voyage  was  much  injured  by 
tompestuous  weather;  and  that  the  master  was  obliged  to  put  into  an  intermediate  port  to  hav« 
her  repaired;  and  thai^  for  the  purpose  of  such  repairs,  and  to  pay  them,  and  to  enable  Uie 
ship  to  leave  that  port,  it  became  necessary  for  the  master  to  raise  a  sum  of  money ;  and  that» 
wiUiout  doing  so,  the  ship  would  have  been  unable  to  leave  the  port  or  to  proceed  to  sea;  and 
that,  because  the  master  could  not  otherwise  raise  the  amount  necessarily  required,  he  sold 
certain  of  the  pluntiff 's  goodsi  and  with  the  amount  so  realised  he  paid  the  expenses  of  th« 
repairs,  Ac.  The  declaration  then  stated,  that  the  defendant,  in  consideration  of  the  premiMi» 
promised  the  plaintiff  to  pay  him  the  value  for  which  the  goods  would  have  been  sold  if  they 
had  been  delivered  by  the  defendant  to  the  plaintiff  at  London. 

Plea  to  the  declaration,  so  far  as  the  same  claims  to  recover  damages  to  a  greater  amount  thaa 
the  value  of  the  ship  and  freight  thereinafter  mentioned,  that  the  plaintiff  ought  not  to  main- 
tain his  action  to  recover  any  damages  to  a  greater  amount  than  aforesaid,  because,  after  the 
goods  were  shipped,  and  before  any  part  thereof  had  been  conveyed  to  the  port  of  L.,  and 
whilst  they  were  in  the  custody  and  under  the  control  of  the  master,  the  master  wrongAiOj, 
and  without  any  authority  in  that  behalf  from  the  defendant,  and  without  his  knowledge^ 
privity,  or  consent,  sold  the  goods,  and  the  defendant  thereby  iras  unable  to  deliver  them  ia 
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the  plftintiff ;  and  that,  at  the  several  timeSi  the  defendant  waa  the  owner  of  the  ship,  being  a 
British  vessel  and  daly  registered ;  tbat  the  goods  were  shipped  by  being  received  into  the 
custody  of  the  master^  and  that  the  defendant  never  personally  accepted  or  received,  nor  did 
he  Interfere  with  tiiem  or  the  shipping,  or  the  Bale,  except  as  saoh  owner  of  the  vessel ;  and 
that  the  shipping  and  sale  took  place  after  the  Ist  September^l813 ;  and  that  the  sale  was  done 
without  the  fault  or  privity  of  the  defendant;  and  further,  that  the  value  of  the  ship,  together 
with  the  value  of  the  flight  due,  or  to  grow  due  during  the  voyage,  did  not  exceed  a  oertain 
sum  (named).    Verification,  and  prayer  of  Judgment. 

Held,  first,  that  the  declaration  was  bad  in  substance ;  and  secondly,  that  the  plea  was  bad,  as 
being  pleaded  to  the  damages  merely. 

SemhUf  also,  that  the  plea  did  not  disclose  any  defence  under  the  53  Geo.  3,  c.  159,  upon  which 
it  professed  to  be  founded. 

Assumpsit. — The  second  ooont  of  the  declaration  stated  that,  at  the 
^5681  ^™^  ^^  ^^^  promise  thereinafter  mentioned,  *the  defendant  was 
the  owner  of  a  certain  ship  called  the  Harriett  then  being  at  a 
certain  port  beyond  the  seas,  to  wit,  at  Baenos  Ayres,  and  bound  from 
thence  to  a  certain  port,  to  wit,  the  port  of  London,  in  Great  Britain ; 
and  thereupon  the  plaintiffs,  on,  &c.,  at  the  request  of  the  defendant, 
caused  to  be  shipped  on  board  of  the  said  ship  at  Buenos  Ayres  divers 
goods  of  the  plaintiffs  (specifying  them),  to  be  carried  in  the  said  ship 
by  the  defendant  for  the  plaintiffs  from  Buenos  Ayres  to  London,  and 
there  to  be  delivered  by  the  defendant  to  the  plaintiffs  or  their  assigns, 
for  certain  freight  or  reward  to  be  paid  by  the  plaintifis  to  the  defendant, 
according  to  certain  bills  of  lading ;  and  thereupon,  afterwards,  on,  &c., 
the  said  ship  set  sail  and  proceeded  on  her  voyage  from  Buenos  Ayres 
to  London  with  the  said  goods  of  the  plaintiffs  and  certain  other  cargo 
on  board  thereof;  and  afterwards,  and  whilst  she  was  so  proceeding  on 
her  said  voyage  with  the  said  goods,  &c.,  the  said  ship  was,  by  the 
violence  of  the  winds  and  waves,  and  by  means  of  stormy  and  tempestuous 
weather,  in  the  course  of  such  voyage,  greatly  damaged,  kc. ;  and  in 
consequence  of  the  said  damage,  the  master  of  the  said  ship  was  forced 
and  obliged,  and  did  properly  and  necessarily,  to  wit,  on,  &c.,  cause  the 
said  ship  to  put  into  the  port  of  Monte  Video  to  have  the  said  damage 
repaired ;  and  the  said  damage  was,  by  the  direction  of  the  master,  then 
and  there  repaired ;  and  further,  that  the  costs  and  expenses  thereby 
then  and  there  incurred  by  the  defendant  as  owner  of  the  said  ship,  in 
and  about  the  repairing  the  said  damage,  and  in  providing  the  necessary 
stores,  &c.,  for  the  supply  of  the  said  ship  and  the  crew,  amounted,  to 
wit,  to  50002. ;  and  for  the  purpose  of  repairing  the  said  ship,  and  for 
paying  for  repairing  and  for  enabling  the  said  ship  to  leave  the  port  and 
to  proceed  to  sea,  it  then  became  and  was  necessary  for  the  said  master 
to  raise  and  procure  divers  large  sums  of  money,  and  without  his  so 
doing,  the  said  ship  would  have  been  unable  to  leave  the  said  port  or  to 
♦proceed  to  sea;  and  the  said  ship,  together  with  the  freight  to 
J  be  earned  by  the  said  ship,  would  have  been  wholly  lost  to  the 
defendant;  and  because  the  said  master  had  not  then,  and  could  not 
otherwise  obtain^  the  said  sums  of  money  so  necessarily  incurred  as  afore* 
said,  he  did  then,  for  the  purpose  of  raising  money  as  aforesaid,  take  the 
said  .goods  of  the  plaintiffs^  and  sold  the  same  for  the  sum  of  12002.|  with 
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iirhich  said  sum  so  realized,  together  with  a  certain  other  sum,  to  wit,  of 
S8007.,  realized  bj  the  sale  of  other  goods  of  the  cargo  of  the  ship,  by 
the  master  in  like  manner  sold,  the  said  costs  and  expenses  so  incurred 
were  paid,  to  wit,  bj  the  defendant.  And  the  defendant  did  then,  in 
consideration  of  the  premises,  promise  the  plaintiffs  that  he  would,  on 
the  request  of  the  plaintiffs,  pay  them  the  value  of  the  said  goods,  &c., 
of  the  plaintiffs  so  sold  as  aforesaid,  and  contracted  to  be  carried  and 
delivered  as  aforesaid,  for  which  the  same  might  have  been  sold,  had  the 
same  been  delivered  by  the  defendant  to  the  plaintiffs  at  the  port  of 
London  aforesaid.  It  was  then  averred,  that  the  value  of  the  said  goods, 
for  which  the  same  might  have  been  sold  at  London,  had  the  same  been 
delivered  there  to  the  plaintiffs,  amounted,  to  wit,  to  2500Z. :  of  all  which 
premises  the  defendant  had  notice,  and  had  been  duly  requested  to  pay 
the  same,  yet  the  defendant  had  not  paid  the  same,  &c.  The  third  and 
fourth  counts  were  similarly  framed. 

The  defendant  pleaded  (intcor  alia)  to  these  counts,  so  far  as  the  same 
claim  or  seek  to  recover  damages  beyond  or  to  a  greater  amount  than 
the  value  of  the  ship  and  freight  hereinafter  mentioned,  that  the  plain- 
tiffs ought  not  to  maintain  their  action  against  him  to  recover  any 
damages  to  a  greater  amount  than  aforesaid  in  respect  of  the  said 
breaches  of  promise,  because  the  said  several  goods  were  so  caused  to 
be  loaded  on  board  the  said  ship,  at  the  same  time,  &c.,  and  that  after- 
wards, to  wit,  on  the  day  and  year  first  mentioned,  the  said  ship  sailed 
on  her  said  *voyage  from  Buenos  Ayres  to  London  with  the  said  r^^.f-rjr^ 
goods  on  board,  and  before  she  had  completed  her  said  voyage,  ^ 
and  before  any  part  of  her  said  goods  had  been  carried  to  the  port  of 
London,  and  whilst  the  said  goods  were  in  the  custody  and  control  of 
the  master  of  the  said  ship,  as  such  master,  for  the  purpose  of  being  so 
carried  as  in  the  said  counts  mentioned,  the  master,  to  wit,  on  the  occa- 
sions of  the  said  sales,  wrongfully,  and  without  any  authority  in  that 
behalf  from  the  defendant,  and  without  his  knowledge,  privity,  or  con- 
sent, sold  and  disposed  of,  as  part  of  the  same  transaction,  the  said 
goods,  and  then  caused  and  permitted  the  same  to  be  sold  to  and  carried 
away  by  divers  persons  whose  names  are  to  the  defendant  unknown,  at 
Monte  Video,  which  is  the  sale  in  the  declaration  mentioned ;  and  the 
defendant  thereby  became  and  was  unable  to  and  did  not  deliver  the 
same  to  the  plaintiffs ;  and  that,  before  and  at  the  time  when  the  goods 
were  shipped,  and  at  the  time  of  the  sale,  the  defendant  was  and  still 
is  the  owner  of  the  said  ship,  being  a  British  vessel  and  duly  registered ; 
and  that  the  said  goods  were  so  caused  to  be  shipped  by  the  same,  being 
put  on  board  and  received  into  the  custody  of  the  master  whilst  the 
defendant  was  such  owner,  and  the  defendant  never  personally  accepted 
or  received  the  said  goods,  nor  did  he  interfere  with  the  said  goods  or 
the  shipping  thereof,  or  the  sale  thereof,  nor  was  he  in  any  way  con- 
cerned therein,  except  as  owner ;  and  that  the  said  goods  were  shipped, 
sold,  and  so  lost  to  the  plaintiffs,  after  the  1st  of  September,  1818,  and 
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the  sale  was  an  act,  matter,  and  thing  done  and  occasioned  without  the 
fault  or  privity  of  the  defendant ;  and  that  the  value  of  the  ship  at  the 
time  the  goods  were  sold,  or  at  any  time  from  the  time  when  the  goods 
were  put  on  board,  did  not,  together  with  the  value  of  the  freight  due 
or  to  grow  due  during  the  voyage,  exceed  llOOZ.,  but  was  of  that 
amount. — ^Verification ;  and  prayer  of  judgment  if  the  plaintiffs  ought 
to  maintain  the  action  as  to  the  second,  third,  and  fourth  counts,  to 
i^r^-t-i  ""i^ecover  any  damage  beyond  the  said  value  of  the  ship  and 
-*  freight. 

Special  demurrer  to  this  plea,  assigning  for  causes  (inter  alia)  that 
the  plea  was  not  pleaded  to  the  causes  of  action  in  the  counts  mention- 
ed, but  to  the  amount  of  damages ;  and  that  the  fact  of  the  sale  as 
alleged  being  wrongful,  and  done  without  the  privity  of  the  defendant, 
was  no  defence ;  that  the  plea  amounted  to  non  assumpsit ;  and  that 
the  statute  upon  which  the  plea  professed  to  be  founded  should  be  spe* 
cially  pleaded. 

Joinder  in  demurrer. 

The  case  was  partly  argued  in  last  Trinity  Term  (June  9),(a)  and  stood 
over  till  last  Hilary  Term  (January  19). 

J.  Wtlde,  in  support  of  the  demurrer  to  the  plea,  relied  upon  the 
objections  raised  to  it  by  the  demurrer. 

WilleSj  contr&. — The  more  important  question  is,  whether  the  decla- 
ration is  good  in  substance.  The  defendant  contends  that  it  is  not» 
The  declaration  is  founded  on  an  executed  consideration,  and  alleges  a 
promise  which  is  not  supported  by  the  consideration.  No  such  promise 
can  be  implied  by  law  from  the  chain  of  circumstances  which  constitute 
the  consideration.  It  is  stated  that  the  master  sold  the  plaintiffs!  goods 
at  an  intermediate  port  on  the  voyage,  for  the  necessary  repairs  of  the 
vessel ;  but  the  declaration  does  not  contain  any  averment  that  the 
vessel  ever  arrived  at  the  port  of  destination.  The  owner  of  the  vessel 
is,  therefore,  not  liable  to  the  full  extent  of  the  price  which  the  goods 
would  have  fetched  if  the  vessel  had  arrived,  although  he  may  be  liable 
for  the  amount  which  they  actually  fetched  at  the  intermediate  port : 
Richardson  v.  Nourse,  8  B.  &  Aid.  237.*  [Martin,  B. — Might  not  the 
promise  alleged  be  supported  by  showing  that  the  defendant's  agent  at 
i^Knn-i  '^'the  intermediate  port  had  written  to  the  plaintiffs  to  say  that 
-^  they  should  receive  the  full  value  of  the  goods  ?]  The  liabi- 
lity of  the  defendant  must  be  taken  to  arise  from  the  facts  alleged. 
[Pauee,  B. — A  past  and  executed  consideration  will  support  no  other 
promise  than  such  as  may  be  implied  by  law.  In  Boscorla  v.  Thomas, 
8  Q.  B.  234,^  several  cases  upon  the  subject  are  to  be  found.]  No 
precise  authority  upon  the  principal  point  is  to  be  found  in  the  books  ; 
but  the  opinion  of  Lord  Tentbrden,  as  expressed  in  his  work  on  Ship* 

«B.  C.  L.R.T015.  kid.  43. 

(a)  PoLMCKj  0.  B.,  Parks,  B.,  Aldsraov^  B.,  and  JdAxra^  B. 
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piDg,  is  directly  in  the  defendant's  favour.  It  is  there  Baid,(a)  « If  the 
master,  being  compelled  to  take  refuge  in  a  foreign  port  during  th^ 
course  of  his  voyage,  has  occasion  for  money  for  the  repairs  of  the  ship, 
or  other  expense  necessary  to  enable  him  to  prosecute  and  complete  the 
voyage,  and  cannot  otherwise  obtain  it,  he  may,  as  hath  been  before 
observed,  either  hypothecate  the  whole  cargo  or  sell  a  part  of  it  for 
this  purpose.  In  the  latter  case,  if  the  ship  reach  the  place  of  destina- 
tion, the  merchant  will  be  entitled  to  receive  the  clear  value  for  which 
the  goods  might  have  been  sold  at  that  place,(i)  or  he  may  take  the 
sum  for  which  the  goods  actually  sold,  and  if  he  is  content  to  do  so  he 
may  deduct  that  sum  from  the  money  payable  for  the  freight  of  his 
other  goods,  and  this  although  the  ovmer  may  have  assigned  the  freight 
to  a  third  person,  and  the  goods  were  sold  without  an  urgent  neces- 
8ity.((?)  If  the  ship  afterwards  perish,  and  reach  not  the  destined  port, 
the  ordinance  of  Wisbuy  expressly  declares,  that  the  money  raised  by 
this  sale  shall  be  paid  to  '^'the  merchant  by  the  master  \[d)  and  r^itriro 
.  Cleirac,  Eurick,  Yalin,  and  Pothier  agree  in  opinion  that  the  ^ 
money  is,  in  such  a  case,  due,  not  only  from  the  master  but  also  from 
the  owners,  because  it  was  expended  for  a  purpose,  of  which  they  were 
at  all  events  liable  to  sustain  the  charge.  But  none  of  the  other 
ordinances  contain  such  a  provision ;  and  Emerigon  contends,  on  the 
authority  of  the  Oonsolato  del  Mare,  and  of  the  ordinances  of  Oleron 
and  Antwerp,  that  the  money  is  only  payable  in  case  of  the  safe  arrival 
of  the  ship,  which  was  the  opinion  also  of  several  persons  whom  Pothier 
consulted.  And  this  doctrine  seems  the  most  reasonable,  as  the  mer^ 
chant  is  not  thereby  placed  in  a  worse  situation  than  if  his  goods  had 
not  been  sold  but  had  remained  on  board  the  ship.  I  cannot  find  that 
.  the  question  ever  arose  in  this  country.  By  the  Code  de  Commerce, 
the  master  is  to  account  for  the  price  received,  deducting  the  freight : 
Art.  298."  It  appears  from  this  passage  that,  if  the  vessel  had  arrived, 
.  the  owner  of  the  goods  would  have  had  the  option  of  taking  either  the 
amount  the  goods  would  realize  at  the  port  of  discharge,  or  the  price 
they  actually  fetched.  A  contract  to  indemnify  the  owner  of  the  goods 
is  created  by  the  sale :  Benson  v.  Duncan,  1  Exch.  537,  affirmed  on 
error,  3  Exch.  644.  The  case  is,  therefore,  similar  to  one  of  general 
average.  The  owner  of  the  goods  ought  not  to  derive  a  benefit  from 
the  misfortune  of  the  owner  of  the  vessel.  In  Hallett  v,  Wigram,  19 
L.  J.,  C.  P.,  281,  the  shipowner  was  held  liable  to  the  shipper  for  the 
amount  which  the  goods  would  have  fetched  at  the  port  of  discharge ; 

(a)  AbboU  on  Shipping,  371. 
•    (6)  Alen  v.  Tobin,  at  GoildhaU,  before  Lord  Bixskborovoh,  C,  J. ;  Law  of  Oleron,  art  22 ; 
Ordin.  of  Wifbny,  art  35,  45,  69;  Frencb  Ordin.  liy.  2,  tit  1 ;  Da  Capitaine,  Art  19,  lir.  3,  tit 
S ;  Fret  art  14,  and'  Valin  thereon ;  Pothier  Charte-partie,  num.  83,  34.    See  also  MoUoy,  bk. 
9,  c  2,  8. 14;  and  Ordin.  of  Rotterdam,  art  133,  134, 135;  2  Magene,  102, 108. 

(e)  CampbeU  «.  Thompson,  1  Stark.  490  (E.  C.  L.  R.  toL  2.) 

{d)  Art  68.    See  Emerigon,  torn.  2,  p.  445,  where  the  seTeral  aathoritiea  here  referred  to  art 
«Hed: 

2k2 
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but  there  the  declaration  contained  an  averment  that  the  vessel  arrived 
at  that  port.    The  declaration  is,  therefore,  bad. 

Secondly,  the  plea  is  sustainable.  [Parke,  B. — I  think  you  will 
♦'^TJ.l  ^*^®  ^^'^^  diflSculty  in  supporting  the  plea,  as  it  is  *merely  pleaded 
-'  to  the  damages.  Martin,  B. — I  doubt  whether  the  plea  is  good 
in  substance,  as  it  appears  to  me  merely  to  disclose  a  lawful  mode  of 
borrowing  money,  and  therefore  that  it  does  not  fall  within  the  53  Geo. 
8,  c.  159.]  The  validity  of  the  loan  would  depend  upon  the  fact  whe- 
ther the  transaction  was  legal.  [Parke,  B. — The  plea  is  clearly  bad 
upon  the  ground  first  suggested ;  and  as  it  does  not  deny  the  statement 
that  the  goods  were  necessarily  sold  by  the  master,  for  the  purpose  of 
enabling  the  vessel  to  continue  the  voyage,  it  would  require  a  strong 
argument  to  convince  me  that  that  plea  brings  the  case  within  the  58 
Geo.  3,  c.  159,  and  the  7  Geo.  2,  c.  15,  and  26  Geo.  3,  c.  86.] 

J.  WUde  in  reply. — The  declaration  discloses  a  good  cause  of  action. 
The  arrival  of  the  vessel  at  her  port  of  destination  is  not  a  condition 
precedent  to  the  right  of  the  owner  of  the  goods  to  recover  from  the 
owner  of  the  vessel  the  full  amount  which  the  goods  would  realize  at 
that  port.  It  has  been  argued,  that  the  present  case  is  analogous  to 
that  of  general  average,  and  that  the  sale  of  the  goods,  at  the  most, 
raises  but  an  implied  promise  by  the  defendant  to  indemnify  the  plain- 
tiflf ;  and  the  inference,  that  such  is  the  nature  of  the  promise,  is  drawn 
from  Duncan  v.  Benson.  But  there  the  master  did  not  sell,  but  Aypo- 
thecated  the  goods.  Richardson  v.  Nourse,  3  B.  &  Aid.  237,  was  [also 
relied  upon,  as  showing  that  the  value  of  the  goods  is  to  be  taken  as 
that  which  they  fetched  at  the  place  of  sale.  But  there  the  goods 
fetched  a  higher  price  than  they  would  if  they  had  arrived  at  the  port 
of  destination.  That  decision,  moreover,  is  but  of  small  authority,  as 
the  question  arose  upon  a  motion  to  set  aside  an  award,  and  the  Court 
proceeded  u^on  the  ground,  that  an  award  ought  not  to  be  set  aside, 
unless  it  is  manifest  that  the  arbitrator  has  decided  contrary  to  some 
^-^-^  clear  and  well-established  principle  of  law.  Now  *the  defend- 
^  ant  himself  wias  bound  to  provide  for  the  expenses  which  were 
met  by  the  proceeds  of  the  sale  of  the  plaintiffs'  goods.  The  loan  thus 
allowed  by  law  is  compulsory  upon  the  plaintiffs,  and  is  effected  for  the 
benefit  of  the  defendant  alone ;  and  as  the  defendant  has  cut  short  the 
adventure  as  far  as  regards  the  plaintiffs,  by  the  sale  of  their  goods, 
the  defendant  cannot  take  advantage  of  the  non-arrival  of  the  vessel. 
The  case,  therefore,  does  not  fall  within  the  principles  which  govern 
questions  of  general  average.  It  is  a  matter  which  lies  entirely  be- 
tween the  owner  of  the  goods  and  the  owner  of  the  ship.  The  latter 
alone  is  answerable :  Powell  v.  Gudgeon,  5  M.  &  Selw.  431.  [Parks, 
B. — Suppose  an  action  of  trover  were  brought  against  the  master  for 
the  conversion  of  the  goods.  The  measure  of  the  damage  would  be 
the  price  the  goods  actually  fetched,  unless  special  damage  could  be 
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8how&  In  tlie  loss  the  plaintifis  had  incurred  by  the  goods  not  having 
been  sold  at  the  port  of  discharge.  But,  in  that  case,  would  it  not  be 
necessary  to  show  that  the  vessel  did  arrive  ?  How  would  it  be  possible 
to  calculate  the  value  of  the  goods  at  the  port  of  discharge,  unless  the 
vessel  does  arrive  ?]  Hallett  v.  Wigram  is  an  authority  in  the  plaintiffs' 
favour ;  for,  although  it  was  there  stated  that  the  vessel  reached  the 
port  of  destination,  that  fact  is  not  made  the  ground  of  the  decision. 
[Alderson,  B. — ^The  owner  of  the  goods  is  entitled  to  the  amount 
which  they  actually  fetch,  although  the  vessel  does  not  arrive ;  but  if 
she  does,  then  he  is  entitled  to  that  which  goods  of  a  similar  descrip- 
tion would  fetch  in  the  market.  If  that  be  the  law,  the  owner  of  the 
goods  does  in  fact  derive  an  advantage  from  the  sale ;  for,  if  the  vessel 
should  be  lost,  he  still  has  the  benefit  of  the  sale.]  The  foreign  autho- 
rities are  not  agreed  upon  this  point.  By  the  22d  article  of  the  judg- 
ment of  Oleron,  Pardessus,  Vol.  1,  p.  339,  mention  is  made  of  the 
arrival  of  the  vessel.  The  *price  to  be  paid  is  the  value  of  the  ri^r^t^ 
goods  at  the  port  of  her  destination,  after  the  freight  has  been  ^ 
deducted  from  that  amount.  But  the  arrival  of  the  vessel  is  not  made 
a  condition  precedent.  In  2  Emerigon,  Treatise  on  Insurance,  Vol.  2, 
p.  474,  s.  9,  it  is  said,  that  the  Ordinance  of  Wisbuy,  art.  68,  contains 
a  singular  provision,  by  which  the  master  has  the  power  of  selling  part 
of  the  goods  to  raise  money  for  the  necessity  of  the  vessel,  but  that  he 
must  repay  the  merchant,  although  the  vessel  should  afterwards  perish ; 
and  it  is  there  said,  that  Yalin  and  Pothier  both  agree  in  the  justice  of 
the  Ordinance.  In  2  Arnould  on  Insurance,  893,  after  referring  to  the 
various  authorities  upon  this  question,  it  is  stated  that  the  law  of  Eng- 
land upon  this  subject  seems  to  be,  <<  that  where  goods  are  sold  by  the 
captain  in  order  to  raise  funds  for  repairing  particular  average  losses, 
or  for  defraying  the  ordinary  expenses  of  the  navigation,  the  loss 
arising  from  their  sale  must  be  made  good  by  the  shipowner  alone,  who 
must,  in  such  case,  pay  the  merchant  the  price  which  the  goods  would 
have  fetched  at  their  place  of  destination,  deducting  therefrom  the 
freight  which  would  have  been  due  for  their  conveyance."  If  the 
opinion  of  the  Court  should  be  unfavourable  to  the  declaration,  the 
plaintiffs  pray  leave  to  amend. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  [After  stating  the  pleadings,  his  Lordship  pro- 
ceeded :] — The  first  question  which  was  raised  on  the  argument  was  as 
to  the  sufficiency  of  the  plea,  which  was  founded  on  the  statute  53  Geo. 
3,  c.  159.  The  Court  intimated  its  opinion  that  the  plea  could  not  be 
supported. 

If  this  be  a  loss  or  damage  within  the  statute  (which  'is,  to  say  the 
least,  very  doubtful),  and  indeed  we  think  it  is  not  (because  it  is  r^cc^T 
only  a  lawful  mode  of  borrowing  money  '''for  the  necessary  pur-  ^ 
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poses  of  the  ship),  the  plea  is  bad  in  form,  being  a  plea  to  the  damages, 
not  to  the  cause  of  action.  Mr.  Willeiy  indeed,  found  himself  obliged 
to  give  up  the  plea,  and  addressed  himself  to  the  declaration ;  and  the 
only  question  now  is,  whether  the  second  count  of  the  declaration  is 
good.  The  third  and  fourth  stand  on  precisely  the  same  footing  as  the 
second. 

The  objection  to  the  second  count  is,  that  the  past  consideration 
alleged  does  not  support  the  precise  promise  alleged,  no  such  promise 
following  as  a  consequence  of  law  from  the  facts  previously  stated ;  for 
it  is  argued,  that,  though  the  defendant  may  be  bound  to  pay  the  price 
of  the  goods  at  the  place  of  sale,  or  at  the  port  of  delivery,  at  the  option 
of  the  plaintiffs,  yet  he  is  only  so  bound  if  the  ship  arrive  at  the  port 
of  destination ;  and  there  is  no  qualification  of  that  sort  alleged  in  the 
promise,  nor  any  averment  that  the  vessel  did  arrive  at  her  destined 
port  of  delivery.  We  think  that  this  objection  ought  to  prevail.  The 
authorities  in  the  English  law  on  this  subject  are  few,  and  consist  of 
the  cases  of  Richardson  v.  Nourse,  3  B.  &  Aid.  237,  Aloys  v.  Tobin,(a) 
Campbell  v.  Thompson,  1  Stark.  490,  and  Benson  v.  Duncan,  1  Ezch.  537, 
3  Exch.  645  (in  error),  and  Lord  Tenterden  on  Shipping,  372.  None  of 
these  give  countenance  to  the  doctrine  that,  if  a  master  sell  the  goods 
of  a  shipper  at  an  intermediate  port  for  necessary  repairs,  the  shipper 
can  claim  the  price  of  similar  goods  at  the  port  of  delivery,  unleis  the 
ve$9d  arrive ;  and  therefore  the  promise  in  this  case,  which  is  to  pay 
the  value  without  any  such  condition,  as  if  the  goods  had  arrived  at  the 
port  of  delivery,  does  not  follow  as  an  inference  of  law  from  the  pre- 
mises. In  the  case  of  Hallett  v.  Wigram,  the  vessel  had  arrived  at  the 
port  of  delivery ;  it  was  so  averred  in  the  declaration,  and  the  promise 
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to  pay  the  '''value  at  that  port  on  request  was  a  correct  statement 

of  the  promise  which  the  law  would  infer. 
Whether  the  plaintiff  be  entitled  to  recover  the  price  for  which  the 
goods  actually  sold  (which  Lord  Tenterden  thinks  he  cannot  unless 
the  vessel  arrives,  because  the  merchant  ought  not  to  be  in  a  better 
situation  than  he  would  be  if  the  goods  had  not  been  sold),  is  a  question 
that  does  not  arise  upon  the  record  as  now  framed.  Our  judgment 
must  therefore  be  for  the  defendant,  for  the  insufSciency  of  the  declara- 
tion. But  Mr.  Wildey  for  the  plaintiffs,  having  requested  leave  to 
amend  if  our  opinion  should  be  against  him,  he  may  do  so  on  payment 
of  costs ;  otherwise  there  will  be 

Judgment  for  the  defendant. 

(a)  Ootober  80th,  1804,  oor.  Lord  Ellxvborou«h,  Abbott  on  Shipping,  873. 

See  Pope  v.  Niokenon,  8  Stoiy,  4M,  494. 
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Mbllebsh  v.  Bippbn.    AprU  21. 

In  an  action  by  ti^e  first  endorsee  of  a  bill  of  ezohange  against  the  drawer,  it  was  proved  that 
the  plaintiif  wrote  a  letter  to  the  defendant,  stating  the  bill  to  be  dishonoured,  and  requiring 
payment,  but  the  letter  misdescribed  the  bill  as  drawn  by  J.  H.  (the  acceptor),  and  accepted 
by  the  defendant : — Held,  that  the  letter  contained  a  sufficient  notice  of  dishonour. 

Assumpsit  by  the  plaintiff^  the  first  endorsee  of  a  bill  of  exchange 
for  642.  10«.  lid.,  payable  three  months  after  date,  drawn  by  the  de- 
fendant on  J.  Hunt.     Plea,  no  notice  of  dishonour. 

At  the  trial,  before  Martin,  B.,  «t  the  Middlesex  Sittings  in  the 
present  Term,  in  order  to  prove  notice  of  dishonour,  the  plaintiflf  gave 
in  evidence  the  following  letter  sent  by  him  to  the  defendant : — 

« I  beg  to  inform  you  that  your  acceptance  for  64Z.  10«.  lid.  due  to- 
day, draum  by  Mr.  J.  Sunty  is  not  paid.  Please  have  the  goodness  to 
hand  me  a  check  for  the  same,  with  noting  expenses,  2a.  6d.,  per 
return." 

On  the  part  of  the  defendant  it  was  objected,  that  this  notice  was 
insufiicient,  as  it  misdescribed  the  parties  to  the  bill.  The  learned 
Judge  directed  a  verdict  to  be  entered  '^'for  the  plaintiff  for  the 
amount  due,  reserving  leave  to  the  defendant  to  move  to  set  that 
verdict  aside,  and  to  enter  a  nonsuit. 

Inish  now  moved  accordingly. — It  is  submitted  that  the  notice  is 
insufficient,  for  it  erroneously  describes  Hunt  as  the  drawer,  and  the 
defendant  as  the  acceptor  of  the  bill.  In  Beauchamp  v.  Gash,  1  Dowl. 
&  By.  N.  P.  8,*  the  following  notice — « I  give  you  notice  that  a  bill  for, 
&c.,  drawn  by  yoUj  lies  at,  &c.,  dishonoured,'* — was  held  insufficient  in 
an  action  against  the  defendant,  who  endorsed  the  bill,  but  did  not  draw 
it.  In  Shelton  v.  Braithwaite,  7  M.  &  W.  436,  which  seems  to  be  in 
the  plaintiff's  favour,  a  letter  was  held  to  contain  a  sufficient  notice  of 
dishonour,  although  it  showed  neither  the  amount  nor  the  date  of  the 
bill.  There  the  Court  held,  that  it  lay  upon  the  defendant  to  show  that 
there  was  more  than  one  bill  to  which  the  letter  might  apply,  to  render 
the  notice  uncertain.  But  here  the  letter  misdescribes  the  bill  of 
exchange.  [Parkb,  B. — It  would  not  be  necessary  for  the  plaintiff  to 
show  that  any  other  bill  existed  to  which  this  notice  could  apply.]  But 
the  plaintiff  is  bound  to  prove  a  good  notice  of  dishonour. 

Parke,  B.— This  notice  is  quite  sufficient.  It  is  not  possible,  under 
the  circumstances,  that  the  defendant  could  have  been  misled  by  it.  I 
therefore  think  there  ought  to  be  no  rule. 

Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Bule  refused, 

»E.  0.  L.R.T0LI6. 
See  1  American  Leading  Cases,  3d  ed.,  381. 
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♦580]        *The  Duke  op  Beaufobt  v.  Vivun.    April  28. 

A  deolaraiioii  in  trespass  qu.  d.  fr.  stated,  that  tbe  defendant  broke  and  entered  ''  certain  U&di 
of  the  plaintiif  corered  with  water,  being  the  bed  and  channel  of  the  rirer  T.,  and  ander  Ih9 
same,  in  the  sereral  parishes  of  L.  and  L.,  in  the  county  of  G. :" — ^Held,  on  special  denmrrer, 
that  the  declaration  sufficiently  described  the  locus  in  quo  by  name. 

Trespass  for  breaking  and  entering  «  certain  lands  of  the  plaintiff 
covered  with  water,  being  the  bed  and  channel  of  the  river  Tawe,  and 
under  the  same,  in  the  several  parishes  of  Llansowlet  and  Llangaveloch, 
in  the  county  of  Glamorgan/'  and  for  taking  certain  coals  therein. 

Special  demurrer,  on  the  ground  that  the  closes  in  which,  &c.,  were 
not  suflScientlj  designated  by  name,  abuttals,  or  other  description, 
according  to  the  rule  of  Court. 

Joinder  in  demurrer. 

Quoin  in  support  of  the  demurrer. — ^This  declaration,  as  framed,  is 
in  violation  of  the  rule  of  Court,  Hilary  Term,  4  Will.  4,  by  which 
<<  the  close,  or  place  in  which,  &c.,  must  be  designated  in  the  declaration 
by  name  or  abuttals  or  other  description,  in  failure  of  which  the  defend- 
ant may  demur  specially."  [Parke,  B. — The  plaintiff  has  clearly 
followed  the  rule,  for  he  has  described  the  place  by  name ;  what  more 
could  he  do?)  The  river  bed  as  described  may  be  several  miles  in 
length.  The  plaintiff  ought  therefore  to  have  stated  the  boundaries  or 
abuttals  of  the  locus  in  quo.  [Parke,  B. — The  defendant,  if  .he  had 
any  real  ground  for  it,  might  have  made  a  special  application  upon 
affidavit  for  particulars  of  the  trespasses ;  but  he  ought  not  to  have 
demurred.     The  declaration  is  unobjectionable.] 

J.  Broum  appeared  to  support  the  declaration,  but  was  not  called 
upon. 

Per  CnRiAM.(a) — The  defendant  may  amend  on  payment  of  costs, 
otherwise  there  will  be 

Judgment  for  the  plaintiff. 

(a)  PoLLOcif,  C.  B.,  Parke,  B.,  Aldsbson,  B.,  and  Martin,  B. 


*581]  *Flory  V.  Denny.    Matf  5. 

A  mortgage  of  a  personal  chattel  may  be  made  without  deed. 

Trover  for  a  windmill.    Pleas :  not  guilty,  and  not  possessed. 

At  the  trial,  before  Adams,  Serjt.,  at  the  last  Suffolk  Assizes,  the 
following  facts  appeared : — One  Baker,  being  the  owner  of  a  movable 
windmill  in  Playford,  on  the  5th  of  August,  1851,  borrowed  of  the  plain- 
tiff 150^.,  and,  as  a  security,  signed  the  following  agreement : — 
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^^  Memorandum  of  agreement  made  this  5th  day  of  August,  1851, 
between  the  undersigned  Thomas  Florj,  of,  &e.,  and  George  Baker,  of,  &c. 
Whereas  the  said  G.  Baker  hath  this  day  borrowed  and  received  of  the 
said  T.  Florj  the  sum  of  1507.,  for  which  he  has  taken  of  the  said  G. 
Baker  a  promissory  note  hereunto  annexed ;  and  as  additional  security 
for  that  amount,  he  the  said  G.  Baker  doth  by  these  presents  agree  to 
assign  all  his  right  and  interest  in  a  certain  windmill  standing  at  Play- 
ford,  upon  land  belonging  to  the  Marquis  of  Bristol,  in  the  occupation 
of  Mr.  Biddell,  and  by  their  permission  and  leave  standing  there  during 
their  pleasure  as  a  chattel  upon  the  said  land.  And  I,  the  said  G.  Baker, 
do  hereby  promise  to  execute  a  regular  assignment  of  the  said  mill,  with 
its  going  gears  and  appurtenances,  to  the  said  T.  Flory,  which  shall 
bear  date  this  5th  day  of  August,  1851,  and  shall  to  all  intents  and 
purposes  be  effective  and  a  valid  security,  in  conjunction  with  the  note  of 
band  before  mentioned,  for  the  sum  therein  mentioned ;  and  this  agreement 
shall  be  effective  as  to  the  true  intent  of  the  said  parties  until  a  more  regular 
assignment  be  executed.    Witness  our  hands,  &c.,  G.  Baker, 

T.  Floby," 

On  the  6th  of  October,  1851,  Baker,  being  indebted  to  *the  r*cQo 
defendant  in  600Z.,  gave  him  a  warrant  of  attorney  to  confess 
judgment  for  that  amount.  Baker  continued  in  possession  of  the 
windmill  up  to  the  9th  of  December,  1851,  on  which  day  the  sheriff 
seized  it  under  a  writ  of  fi.  fa.  issued  by  the  defendant  on  a  judgment 
entered  up  the  previous  day  on  the  warrant  of  attorney.  On  the  20th  of 
December,  a  deed  of  assignment  was  executed,  in  pursuance  of  the  above 
agreement,  whereby  Baker  bargained,  sold,  and  assigned  to  the  plaintiff 
the  windmill  in  question,  with  a  proviso  that  the  assignment  should  be 
void  on  payment  of  150Z.  and  interest.  On  the  3d  of  January,  1852, 
the  sheriff  executed  to  the  defendant  a  bill  of  sale  of  the  windmill,  under 
which  he  took  possession  on  the  following  day.  On  the  20th  of  January, 
the  defendant  received  notice  that  the  plaintiff  claimed  the  windmill 
under  the  assignment  of  the  20th  of  December.  The  plaintiff,  in  support 
of  his  case,  tendered  in  evidence  the  agreement  of  the  5th  of  August. 
This  was  objected  to,  on  the  ground  that  a  transfer  of  goods  by  way  of 
mortgage  could  take  place  only  by  a  delivery,  either  actual  or  symbolical, 
or  by  an  instrument  under  seal.  The  learned  Judge  received  the  evi- 
dence, and  a  verdict  was  found  for  the  plaintiff,  leave  being  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit. 

0*Malley  moved  accordingly  (April  17). — ^First,  there  can  be  no  mort- 
gage of  a  personal  chattel,  unless  by  way  of  pledge,  which  requires  an 
actual  or  symbolical  delivery,  or  by  an  instrument  under  seal.  There 
is  no  precise  authority  in  point,  but  in  all  the  books  of  precedents  the 
instrument  of  transfer  is  a  deed.  With  respect  to  gifts,  it  is  clear  that 
a  mere  verbal  gift  of  chattels,  unaccompanied  with  delivery  of  possession, 
passes  no  property  to  the  donee :  Shower  v.  Pilck,  4  Exch.  478,  Beed 
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«^»^i  ^*  ^I<^<1gs,  5  Taunt.  212,^  Irons  v.  8mallpiece,  2  B.  &  All.  551, 
^^^J  *ReeveB  v.  Capper,  5  Bing.  N.  C.  136/  [Parkb,  B.— On  that 
subject  there  is  a  learned  note  of  mj  Brother  Manning  to  the  case  of 
Lunn  V.  Thornton,  1  G.  B.  381  ;^  he  sajs,  "With  respect  to  donationes 
inter  vivoSj  gifts  by  parol  are  revocable  and  incomplete  until  acceptance 
(i.  e.  acquiescence  in  the  gift)  by  the  donee ;  but  gifts  by  deed  are  perfect 
and  complete,  and  vest  the  property  in  the  donee,  until  disclaimer 
(which  disclaimer  may  be  by  parol,  Shepp.  Touch.  285);  and  after 
acceptance  in  the  former  case,  and  until  disclaimer  in  the  latter,  the 
property  vests  in  the  donee,  without  any  delivery  :  Perk.  tit.  <  Grant/ 
67,  2  RoU.  Abr.  tit.  « Grants,'  (X.,)  Com.  Dig.  tit.  '  Biens,*  (D.  2)''  &c. 
There  are  observations  to  the  same  effect  in  a  note  to  the  case  of  The 
London  and  Brighton  Railway  Company  v.  Fairclough,  2  M.  &  Gr. 
691.^]  A  mortgage  is  a  gift  upon  condition,  and  that  can  only  be 
annexed  by  deed  or  on  delivery  of  the  chattel.  [Mabtin,  B. — In 
Sheppard's  Touchstone,  p.  120,  it  is  said :  <<  And  conditions  annexed 
to  estates  in  all  the  cases  before,  howsoever  they  are  most  frequently 
and  safely  made  by  deed  in  writing,  yet  it  seems  such  conditions  may 
be  made  and  annexed  to  any  estate  of  a  thing  grantable  without  deed, 
without  any  writing  at  all."  The  law  is  laid  down  in  similar  terms  in 
Littleton,  sect.  365.]  It  is  conceded  that  a  condition  may  be  annexed 
by  parol  upon  delivery  of  a  chattel,  as  in  the  ordinary  case  of  a  pledge ; 
and  the  passage  referred  to  does  not  warrant  the  assumption,  that 
without  delivery  the  donee  can  acquire  a  conditional  title. 

Secondly,  the  document  in  question  is  not  a  mortgage,  but  only  an 
agreement  that  a  mortgage  shall  at  some  future  time  be  executed.  It 
is  analogous  to  an  agreement  for  a  lease,  as  compared  with  an  actual 
lease.  It  passes  no  interest,  but  rests  solely  in  contract.  An  agree- 
ment tp  lease  was  never  construed  as  amounting  to  a  demise,  unless  all 
^f-oATi  *^®  terms  of  the  holding  were  apparent  on  the  *face  of  it.  Then, 
applying  that  rule  to  the  present  case,  in  order  to  constitute  a 
mortgage  there  must  be  an  absolute  conveyance  of  the  property, 
defeasible  on  performance  of  a  condition.  But  this  agreement  contains 
no  condition  in  defeasance  of  the  assignment.  [Parke,  B. — ^It  is  an 
assignment  for  a  valuable  consideration,  not  a  mere  gift,  and  defeasible 
upon  payment  of  the  amount  for  which  it  is  pledged.  The  word 
« security"  shows  that  it  was  intended  to  operate  as  a  mortgage.] 
There  is  a  marked  distinction  between  a  pledge  and  a  mortgage.  lu 
the  former  case  the  general  property  does  not  vest  in  the  pawnee,  but 
he  has  a  special  property  only,  which  enables  him  to  dispose  of  the 
pledge  on  default  of  payment  at  the  stipulated  time,  and  if  he  neglect 
to  use  that  power  the  general  property  continues  in  the  pawnor,  who 
may  redeem  the  pledge.  A  mortgage,  however,  conveys  the  entire 
property  to  the  mortgagee  conditionally,  so  that  when  the  condition  Ia 
broken  the  property  remains  absolutely  in  him :  1  Smith's  Lead.  Cas. 

«B.O.  L.R.T0LI.    .  kid.  35.  «Id.50..        .      .      «Id.4(L 
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p.  100,  Coggs  V.  Bernard,  2  Ld.  Rajm.  909,  1  Addison  on  Contracts^ 
p.  373,  Yin.  Abr.  tit.  <<Pawn."  This  agreement  is  a  mere  memorandum 
of  pledge,  which,  provided  a  delivery  had  taken  place,  would  have 
enabled  the  plaintiff  to  retain  possession  until  payment:  Harris  v. 
Birch,  9  M.  &  W.  591.  [Martin,  B.,  referred  to  Fetch  v.  Tutin,  15 
M.  &  W.  110.]  This  instrument  was  never  intended  to  vest  the  right 
of  property  in  the  plaintiff,  so  as  to  leave  in  the  owner  of  the  chattel 
a  mere  equity  of  redemption.  [Parkb,  B. — The  difference  between  a 
pledge  and  a  mortgage  is  pointed  out  in  Franklin  v.  Neate,  13  M.  jp 
W.  481.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — ^We  are  of  opinion  that  there  ought  to  be 
no  rule.  The  ground  of  the  application  was,  that  a  mortgage  of  a 
chattel  could  not  be  created  except  '^'by  deed,  and  there  was  no  r^c^of- 
deed  in  this  case.  We  think  that  the  instrument  in  question  *- 
was  a  mortgage,  and  that  there  may  well  be  a  mortgage  of  a  chattel 
without  deed.  That  is  clear  from  the  case  of  Beeves  v.  Capper,  5 
Bing.  N.  C.  136,*  in  which  a  captain  of  a  ship  pledged  his  chronometer^ 
then  in  the  possession  of  the  makers,  to  the  defendants,  the  owners  of 
the  ship,  in  consideri^tion  of  their  advancing  him  502.,  and  of  allowing 
him  the  use  of  the  instrument  during  the  voyage  upon  which  he  was 
about  to  depart ;  after  the  voyage  he  placed  it  at  the  makers,  and  there 
pledged  it  to  the  plaintiffs,  for  whom  the  makers,  being  ignorant  of  th^ 
pledge  to  the  defendants,  agreed  to  hold  it :  the  money  advanced  not 
having  been  repaid,  it  was  held  that  the  property  in  the  instrument 
was  in  the  defendants.  That  judgment  was  given  after  consideration, 
and  was  delivered  by  Tindal,  C.  J.  The  foundation  of  that  decision 
seems  to  have  been  this  passage  in  Littleton  (sect.  865),  «  Also  a  man 
cannot  plead  in  any  action,  that  an  estate  was  made  in  fee  or  in  fee 
tayl,  or  for  term  of  life,  upon  condition,  if  he  doth  not  vouch  a  record 
of  this,  or  show  a  writing  under  seal,  pro/ing  the  same  condition  (home 
ne  poit  pleder  en  ascun  action,  que  estate  fuit  fait  en  fee,  ou  en  fee 
tail,  on  pur  terme  de  vie,  sur  condition,  s'il  ne  voucha  un  record  de  ceo, 
ou  monstra  un  escript  sous  scale,  provant  mesme  la  condition).  For 
it  is  a  common  learning,  that  a  man  by  plea  shall  not  defeat  any  estate 
of  freehold  by  force  of  any  such  condition,  unless  he  showeth  the  proof 
of  the  condition  in  writing,  &c.,  unless  it  be  in  some  special  cases,  &c. 
But  of  chattels  real,  as  of  a  lease  for  years,  or  of  grants  of  wards 
made  by  guardians  in  chivalrie,  and  such  like,  &c.,  a  man  may  plead 
that  such  leases  or  grants  were  made  upon  condition,  &c.,  without 
showing  any  writing  of  the  condition.  So  in  the  same  manner  a  man 
may  do  of  gifts  and  grants  of  chattels  personals,  and  of  contracts 
^personals,  &c."  In  respect  of  which,  the  commentary  of  Lord  ri^coa 
Coke  is  long  as  to  all  the  other  parts,  but  on  the  last  part,  as  to  ^ 
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chattels  real,  ftc,  the  commentary  is  thus — <«  This  is  apparent."  We 
may  take  it,  therefore,  to  be  considered  clear  and  beyond  donbt.  That 
was  acted  upon  in  the  case  aboye  cited,  and  therefore  there  will  be  no 
rule. 

Rule  refused. 

Ai  a  freehold  in  posseeaion  coald  not  be  paned  without  a  deed,  but  when  the  statnte  of  fraudi 

at  oommon  law  without  livery,  it  oonld  not  be  doea  not  apply,  without  writing :  De  Fooelear  r. 

limited  or  qualified  merely  by  parol ;  bnt  this  Bhottenkirk,  S  Johnson,  170 ;  Smith  v.  Tilton,  1 

role  does  not  apply  to  ohattele,  which  may  be  Fairfield,  360;  Beeves  v.  Harris,  1  Bailey,  603. 
conveyed  abiolately  or  conditionally,  not  only 


In  re  Euzabbth  Jones.    April  23. 

The  Vagrant  Act,  5  Geo.  4,  e.  83,  s.  4,  does  not  render  a  rospected  person  frequenting  a  street 
with  intent  to  commit  a  felony,  liable  to  punishment,  unless  the  street  leads  to  some  river, 
canal,  Ac.,  or  is  itself  a  place  of  public  resort,  or  is  a4jacent  to  a  place  of  public  resort 

Therefore,  where  a  commitment  stated  that  the  prisoner,  being  a  suspected  person,  did  on,  Ac, 
unlawfully  frequent  a  certain  street,  to  wit,  Begent-street,  with  intent  to  commit  felony : — ^Held, 
that  the  commitment  was  bad. 

Held,  also,  tbat  it  was  no  objection  to  the  commitment  that  it  did  not  state  that  the  prisoner  was 
in  the  street  with  intent  to  commit  felony  there, 

HuDDLESTON  moved  (April  16)  for  a  rule  to  show  cause  why  a  writ 
of  habeas  corpus  should  not  issue,  directed  to  the  keeper  of  the  West- 
minster House  of  Correction,  commanding  him  to  bring  up  the  body  of 
Elizabeth  Jones,  then  in  his  custody  under  commitment  as  a  rogue  and 
a  vagabond.  The  prisoner  was  committed  under  the  5  Geo.  4,  c.  83, 
s.  4,  which  enacts  (inter  alia)  that  <<  every  suspected  person  or  reputed 
thief  frequenting  any  river,  canal,. or  navigable  stream,  dock  or  basin, 
or  any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any 
street,  highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort, 
or  any  avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent, 
with  intent  to  commit  felony,  shall  be  deemed  a  rogue  and  a  vagabond 
within  the  true  intent  and  meaning  of  this  Act ;  and  it  shall  be  lawful 
for  any  justice  of  the  peace  to  commit  such  offender,'*  &c.  The  com- 
mitment in  question  stated,  that  the  prisoner,  <<  on,  &c.,  in  the  parish 
of  St.  James,  Westminster,  in  the  county  of  Middlesex,  being  a  sus- 
pected person,  unlawfully  did  frequent  a  certain  street  there,  called 
Begent-street,  with  intent  to  commit  felony,  contrary  to  the  statute  in 
such  case  made  and  provided."  The  rule  was  moved  for  on  two 
*t^7l  '^'grounds :  first,  that  the  commitment  did  not  state  that  the  street 
-^  frequented  by  the  prisoner  was  a  street  leading  to  a  river,  canal^ 
&c.,  or  a  place  of  public  resort,  or  a  street  adjacent  to  a  place  of  public 
resort ;  secondly,  that  the  commitment  did  not  state  that  the  prisoner 
was  in  the  street  in  question  with  intent  to  commit  a  felony  there.  Ex 
parte  Brown,  21  L.  J.,  Mag«  Cas^  p.  118^  and  Tletcher  v.  Calthorp,  6 
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Q.  B.  880y*  were  referred  to.  The  Court  granted  a  rale  upon  the  first 
point,  but  intimated  their  opinion  that  the  second  objection  was  not 
tenable,  as  it  was  enough  if  the  justice  was  satisfied  that  there  was  an 
intention  to  commit  felony. 

Bule  nisi. 

On  the  22d  of  April,  the  rule  was  made  absolute,  no  cause  being 
fihown ;  and  on  the  following  day  the  prisoner  was  brought  into  Court 
in  obedience  to  the  writ ;  and  the  commitment  having  been  returned 
and  read, 

HuddUnton  moved  for  her  discharge ;  and  stated  that  a  similar  ques- 
tion had  been  before  Patteson,  J.,  at  Chambers,  who  decided  in  accord- 
ance with  the  opinion  expressed  by  him  in  Ex  parte  Brown,  though  it 
iras  at  variance  with  that  of  the  other  members  of  the  Court. 

No  one  appeared  to  support  the  commitment. 

Pollock,  C.  B.— This  is  an  application,  upon  a  habeas  corpus,  to 
ascertain  whether  a  prisoner  is  correctly  in  custody  under  a  commit- 
ment founded  on  the  5  Geo.  4,  c.  88,  s.  4.  The  language  used  in  the 
commitment  is  <<  that  she  being  a  suspected  person  did  unlawfully  fre- 
quent a  certain  street,  called  Regent-street,  with  intent  to  commit 
felony."  The  intent  is  right,  the  character  of  the  person  is  right,  and 
the  question  is  whether  the  place  frequented  is  so  *described  as  r^f-oo 
to  be  within  the  scope  of  the  statute.  It  is  literally  nothing  ^ 
more  than  this,  that  she  did  unlawfully  frequent  a  certain  street  with 
intent  to  commit  felony.  Then  the  question  is,  whether  the  frequent- 
ing of  a  street  by  a  suspected  person  is  within  the  Act.  I  am  of  opinion 
that  this  commitment  is  not  sufficient.  A  case  of  Ex  parte  Brown  has 
been  referred  to,  in  which  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and 
WiGHTMAN,  J.,  were  of  opinion  that  the  commitment  was  good,  but 
Patteson,  J.,  was  of  a  different  opinion.  That  case  differed  from  this, 
inasmuch  as  there  the  commitment  stated  that  the  prisoner  frequented 
a  "  public  highway."  I  agree,  however,  with  my  Brother  Patteson 
that  that  distinction  is  not  sufficient,  and  I  doubt  whether  I  could  have 
concurred  in  opinion  with  the  majority  of  the  Court.  But  in  this  case 
I  entertain  no-  doubt  that  the  commitment  is  insufficient  to  satisfy  the 
statute.  The  language  is  <<  or  any  street,  highway,  or  avenue  leading 
thereto,  or  any  place  of  public  resort,  or  any  avenue  leading  thereto,  or 
any'  street,  highway,  or  place  adjacent."  This  commitment  does  not 
state  that  the  street  in  question  was  a  place  of  public  resort,  or  a  street, 
highway,  or  place  adjacent.  The  word  <<  adjacent"  means  adjacent  to 
the  subject-matter  referred  to,  so  that,  to  constitute  an  offence  within 
the  Act,  the  suspected  person  must  be  found  frequenting  a  place  of 
public  resort,  or  some  street  leading  or  adjacent  to  a  place  of  public 
resort.     Where  the  liberty  of  the  subject  is  concerned,  with  reference 
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to  a  statute  so  highly  penal,  we  are  bound  to  take  care  that  the  im<* 
portant  but  very  stringent  power  intrusted  to  magistrates  is  not  exceeded. 
For  these  reasons,  I  think  that  this  commitment  cannot  be  supported, 
and  that  the  prisoner  must  be  discharged. 

Parke,  B. — I  am  of  the  same  opinion.     This  being  an  application 
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by  a  subject,  we  are  bound  to  pronounce  our  ^opinion,  though 


at  variance  with  that  of  the  Court  of  Queen's  Bench.  I  agree 
that  the  case  of  Ex  parte  Brown  cannot  be  distinguished,  and  that  its 
being  there  stated  that  the  place  was  a  «  public  highway"  carries  the 
case  no  further.  I  think  that  my  Brother  Patteson's  construction  of 
the  statute,  not  only  in  that  case,  but  in  another  at  Chambers,  is  the  cor- 
rect construction,  and  that  the  Act  does  not  render  a  person  liable  to 
be  imprisoned,  though  a  suspected  person,  from  the  simple  circumstance 
of  his  being  in  a  street  with  the  intention  to  commit  felony ;  but  the 
street  must  be  connected  with  some  river,  canal,  or  navigable  stream, 
&c.,  or  it  must  be  a  place  of  public  resort,  or  an  avenue  leading  thereto, 
or  a  street  adjacent.  If  the  statute  had  stopped  with  the  words  <<  or 
any  street,  highway,  or  avenue  leading  thereto,'*  it  might  have  been  a 
question  whether  this  commitment  would  not  be  sufficient,  because  the 
place  in  question  might  be  a  «  street,"  or  an  <<  highway,"  or  an  <<  avenue 
leading  to  a  street."  But  then  the  word  <<  street"  is  again  repeated, 
so  that  the  language  cannot  be  understood  in  the  sense  suggested  ;  and 
the  words  <<  leading  thereto"  must  mean  leading  to  some  of  the  places 
before  mentioned,  that  is,  leading  to  some  river^  canal,  or  navigable 
stream,  &c.  The  same  construction  must  be  put  upon  the  words  <<  lead- 
ing thereto,"  which  again  occur,  for  no  doubt  they  have  the  same 
meaning  in  both  cases.  The  clause  goes  on,  «>  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent."  The  word  "  adjacent"  overrides  the  whole,  so  that  the 
words  any  street,  &c.,  mean  any  street,  highway,  or  place  adjacent  to 
the  place  of  public  resort.  If  the  legislature  had  meant  a  cul  de  sac, 
or  a  street  whether  frequented  or  not,  they  would  have  said  so.  As  it 
is,  the  statute  applies  only  to  places  of  public  resort,  or  to  streets  adja- 
cent to  places  of  public  resort.  In  fact,  as  my  Brother  Alderson  has 
♦f^QOl  J^*  observed,  if  a  highway  is  intended,  a  *per8on  found  in  a 
^  street,  with  intent  to  commit  felony,  would  be  liable  to  be  con- 
victed under  this  Act,  though  no  individual  or  carriage  had  been  in  the 
street  for  a  week  before. 

Alderson,  B. — I  agree  that  the  prisoner  must  be  discharged.  The 
object  of  the  statute  is  to  protect  places  where  a  great  quantity  of 
valuable  property  is  likely  to  be  tjollected,  and  which  persons  of  this 
description  are  ready  to  frequent  for  the  purpose  of  plunder.  The 
legislature,  therefore,  protects  in  the  first  instance  rivers,  canals,  wharfs, 
&;c.,  and  the  streets  and  highways  leading  thereto.  Then,  having  done 
that,  it  goes  on  very  naturally  to  protect  another  class  of  places,  viau 
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places  of  public  resort,  where  the  public  go  with  monej  and  other  valu 
able  things  in  their  pockets.  Then,  in  the  same  manner,  protection  is 
afforded  to  the  streets  and  places  adjacent  thereto.  But  it  would  be 
very  wrong  to  extend  the  Act  further,  and  say  that  a  suspected  person 
found  in  any  highway,  with  intent  to  commit  a  felony,  is  liable  to  be 
committed  as  a  vagrant.  I  cannot  bring  my  mind  to  any  such  conclu- 
sion ;  and  therefore  I  agree  that  this  commitment  is  bad,  and  that  the 
prisoner  ought  to  be  discharged. 

Prisoner  discharged. 


*Gabby  v.  Harris.    April  27.  [*69i 

Under  the  12tli  section  of  the  County  Conrts  Extension  Aot>  13  A  14  Vloi  e.  61,  a  Judge  hai  ' 
power  to  certify  for  eosts,  wliere  the  torn  recoTcred  in  actions  of  contract  is  201.,  and  in 
tort  bL 

This  was  an  action  for  assault,  which  was  tried  before  Talfourd,  J., 
at  the  last  Cornwall  Assizes,  when  a  verdict  was  found  for  the  plaintiff, 
with  51.  damages ;  and  the  learned  Judge  certified,  under  the  18  &  14 
Vict.  c.  61,  s.  12,  that  there  was  sufficient  reason  for  bringing  the  action ' 
in  the  Superior  Court.  Upon  this  certificate  the  Master  taxed  the 
plaintiff  his  costs. 

Collier  now  moved  to  review  the  Master's  taxation. — The  plaintiff's 
right  to  costs  depends  upon  the  construction  of  the  11th  and  12th  sec- 
tions of  the  County  Court  Extension  Act,  13  &  14  Vict.  c.  61.  The 
11th  section  enacts,  <<That,  if  in  any  action,  commenced  after  the 
passing  of  this  Act,  in  any  of  her  Majesty's  Superior  Courts  of  Record, 
in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an  action  for  breach 
of  promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding 
202.,  or  if,  in  any  action  commenced  after  the  passing  of  this  Act,  in 
any  of  her  Majesty's  Superior  Courts  of  Record,  in  trespass,  trover,  or 
case,  not  being  an  action  for  malicious  prosecution,  or  for  libel,  or  for 
slander,  or  for  criminal  conversation,  or  for  seduction,  the  plaintiff  shall 
recover  a  sum  not  exceeding  5Z.,  the  plaintiff  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs,  except  in  cases  hereinafter  provided, 
and  except  in  the  case  of  a  judgment  by  default,"  &c.  The  plaintiff  is 
not  entitled  to  costs  under  that  section,  inasmuch  as  he  has  recovered  a 
sum  not  exceeding  5Z.  Then,  by  section  12,  it  is  provided,  <<  that,  if 
the  plaintiff  shall,  in  any  such  action  as  aforesaid,  recover  a  sum  lesB 
than  the  sum  in  that  behalf  hereinbefore  mentioned,  by  verdict,  and  the 
Judge  or  other  presiding  officer,  before  whom  such  verdict  shall  be 
obtained,  shall  certify,  &c.,  the  plaintiff  in  such  case  shall  have  the' 
tame  judgment  to  recover  his  costs  that  he  would  *have  had  if  r^^eqa 
this  Act  had  not  passed."    The  sum  ^thereinbefore mentioned"  '- 
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is  5Lf  consequently  the  Judge  had  no  power  to  certify  under  that  sec- 
tion, as  the  plaintiff  did  not  recover  less  than  52.  This  may  be  a  casus 
omissus,  but  the  Court  are  bound  to  give  effect  to  the  grammatical  con- 
struction of  the  statute,  and  cannot  correct  the  mistakes  of  the  legis- 
lature. [Parke,  B. — The  meaning  of  the  12th  section  is,  that  if  the 
plaintiff  does  not  recover  the  sum  which  entitles  him  to  costs  under  the 
11th  section,  the  Judge  may  certify  to  give  him  costs.  If  the  strict 
grammatical  construction  leads  to  an  absurdity,  the  language  of  the 
statute  may  be  modified.  Martin,  B. — Though  the  Court  cannot 
supply  an  omission,  they  may  read  a  statute  so  as  to  render  it  sensible 
and  intelligible.]  The  37  Geo.  3,  c.  Ill,  s.  3,  exempted  from  stamp 
duty  any  indenture  of  apprenticeship,  «  where  a  sum  or  value  not  exceed- 
ing 102.  shall  be  given  or  contracted  with  or  in  relation  to  the  appren- 
tice,** and  that  was  held  not  to  apply  to  cases  where  no  sum  or  value 
was  given  or  contracted  for :  Bex  v.  The  Inhabitants  4)f  Mabe,  8  A.  & 
B.  681.* 

-  Pollock,  C.  B. — I  think  there  ought  to  be  no  rule.  I  agree  that 
where  the  language  of  a  statute  is  perfectly  plain,  we  Have  no  right  to 
alter  it  in  order  to  correct  an  error  or  omission  of  the  legislature.  But 
where  the  question  is  one  of  construction,  and  there  are  several  different 
modes  of  reading  the  statute,  we  are  bound  to  adopt  that  which  most 
accords  with  the  intention  of  the  legislature.  Now,  in  construing  these 
sections,  Mr.  Collier  assumes  that  there  is  a  particular  sum  specifically 
mentioned  in  the  11th  section,  which  he  has  a  right  to  transfer  to  the 
12th,  for  the  <<  sum  in  that  behalf  hereinbefore  mentioned.'*  But  that 
is  not  so ;  the  one  clause  makes  one  provision,  the  following  clause 
♦^Q^1  ^^^^^^^  provision.  It  is  manifest  that  the  12th  ^section  was 
-*  intended  to  provide  for  cases  where  the  sum  recovered  would  not 
carry  costs.  What  then  is  the  meaning  of  the  words  <^  the  sum  in  that 
behalf  hereinbefore  mentioned  ?'*  It  is  clear  that  they  mean,  a  sum 
which  would  carry  costs.  By  so  reading  the  statute,  I  do  no  violence 
to  its  language,  but  of  two  different  constructions  select  the  one  which 
appears  to  me  the  true  meaning  of  the  language  of  the  legislature. 

Parke,  B. — If  the  statute  is  to  be  read  according  to  its  strict  gram- 
matical construction,  Mr.  CoUier  is  right.  But  there  is  a  valuable  rale 
which  has  been  acted  on  for  years,  viz.,  that  a  statute  must  be  construed 
according  to  its  ordinary  grammatical  signification,  unless  such  a  con- 
struction would  lead  to  some  repugnance  or  absurdity,  in  which  case 
the  language  may  be  modified  so  as  to  avoid  that.  This  case  falls  within 
that  rule.  In  order  to  make  sense  of  these  sections,  we  must  construe 
them  in  the  manner  suggested  by«the  Lord  Chief  Baron.  The  words 
in  the  12th  section,  <<  the  sum  in  that  behalf  hereinbefore  mentioned," 
mean,  a  sum  which  would  entitle  the  plaintiff  to  costs ;  and  if  a  less 
sum  than  that  is  recovered,  the  Judge  has  power  to  certify. 
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Platt,  B. — ^These  two  sections  must  be  read  irith  a  candid  mind,  and 
a  desire  to  understand  the  intention  of  the  legislature.  No  one  could 
imagine  that  the  legislature  meant,  that  where,  in  actions  of  contract^ 
the  plaintiff  recovered  20Z.,  the  Judge  should  not  have  power  to  certify 
for  costs ;  but  where  the  verdict  was  for  192.  19«.  11{(2.,  he  should  have 
that  power ;  or  if,  in  actions  of  tort,  the  verdict  was  for  52.,  the  Judge 
could  not  certify,  but  if  it  was  for  one  farthing  less  he  might.  That 
being  an  obvious  absurdity,  we  must  give  a  reasonable  construction  to 
the  12th  section,  and,  for  that  purpose,  look  to  the  meaning  of  the 
legislature  as  collected  from  the  two  sections  read  '^'together.  If  r^cQkX 
the  sum  recovered  exceeds  202.  in  actions  of  contract,  or  52.  in  '- 
actions  of  tort,  the  plaintiff  is  entitled  to  costs  without  the  interference 
of  the  Judge ;  but  if  not,  it  is  in  the  discretion  of  the  Judge  to  give 
costs  imder  the  12th  section.  It  is  no  answer  to  say  that  this  is  a  casus 
omissus,  if  by  reading  both  sections  together  we  can  find  out  the  mean- 
ing of  the  legislature.  It  is  perfectly  plain  to  my  mind  that  the  person 
who  penned  this  Act,  instead  of  using  the  words  <<not  exceeding,"  put 
in  the  12th  section  the  words  «<less  than."  If  the  former  words  be 
substituted,  the  meaning  is  clear.  Since  then  the  intention  of  the 
legislature  is  manifest,  we  ought  not  to  tie  ourselves  to  a  literal  reading, 
which  would  do  substantial  injustice. 

Mabtin,  B. — ^I  am  of  the  same  opinion.  Even  upon  a  literal  con- 
struction of  the  statute,  Mr.  Collier  fails.  The  language  of  the  12th 
section  is,  « if  the  plaintiff  in  any  such  action  as  aforesaid  shall  recover 
less  than  the  sum  in  that  behalf  hereinbefore  mentioned  :*'  it  is  not 
<(  recover  the  sum  hereinbefore  mentioned,"  but  <«  the  sum  in  that  behalf 
hereinbefore  mentioned,"  which  points  to  the  sum  which,  under  the 
previous  section,  entitles  the  plaintiff  to  costs.  I  further  think  that  we 
ought  to  read  this  Act  of  Parliament  as  we  would  any  other  document, 
with  a  view  to  understand  it,  and  give  it  a  reasonable  construction^ 
The  legislature  clearly  meant  that,  when  the  sum  recovered  was  not 
more  than  202.,  or  52.,  as  the  case  might  be,  the  Judge  should  have 
power  to  give  the  plaintiff  costs. 

Enle  refused. 
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*695]  *Key  and  Others  v.  Cotksworth  and  Others.    May  8. 

In  1845,  the  defendants,  oommiMion  agents  in  London,  wrote  to  the  plaintiffs,  merehants  at 
Madras,  as  follows : — 

'<  At  the  reqaest  of  Messrs.  K.  A  L.,  of  Glasgow,  we  beg  to  open  a  credit  in  your  faronr  to  the 
extent  of  1500/.,  to  be  applied  to  the  execution  of  an  order  they  have  given  yon  for  Madras 
handkerchiefs,  and  for  cost  of  whieh,  as  produced,  you  draw  on  us  at  the  customary  date,  on 
forwarding  bUls  of  lading  to  our  order."  In  consequence  of  this  letter,  two  orders  given  by 
K.  A  L.  were  executed  by  the  plaintiffs,  who  forwarded  the  goods  and  bills  of  lading  to  the 
defendants,  and  they  accepted  and  paid  bills  drawn  on  them  in  accordance  with  the  letter. 
In  February,  1847,  K.  A  L.  wrote  to  the  plaintiffs,  enclosing  patterns  for  a  third  order,  and 
saying,  "  Yon  will  draw  for  cost,  and  consign  goods  as  before."  The  plaintiffs  executed  this 
order,  and  on  the  21st  of  August  shipped  the  goods  on  account  of  K.  A  L.,  and  sent  to  the 
defendants  the  invoice  and  bill  of  lading  enclosed  in  a  letter,  saying,  "  We  have  as  usual 
drawn  upon  you  at  six  months  for  the  equivalent  of  the  amount  of  invoice."  The  bill  of 
lading  stated  the  goods  to  have  been  **  shipped  by  the  plaintiffs,  and  to  be  deliverable  to  the 
defendants  or  their  assigns,  on  payment  of  freight"  The  invoice  stated,  that  the  goods  were 
"consigned  to  the  defendants  on  account  and  risk  of  K.  A  L."  The  letter  containing  the  bill 
of  lading  and  invoice  was  received  by  the  defendants  on  the  26th  of  August,  and  the  goods 
arrived  in  London  on  the  21st  of  October.  On  the  same  day,  the  plaintiffs'  agent  received  * 
bill  drawn  against  the  goods,  and  caused  it  to  be  presented  to  the  defendants  for  acceptance, 
but  they  refused  to  accept  it  On  the  27th  of  October  K.  A  L.  stopped  payment  The  goods 
were  received  by  the  defendants  under  the  bill  of  lading,  and  sold,  and  the  proceeds  ;«tained 
by  them.  On  the  4th  of  ICareh,  1848,  the  plaintiffs  gave  the  defendants  notice  that  they 
claimed  to  stop  the  goods  in  transitu,  ^e  defendants  having  refused  to  accept  the  biUs ;  and 
the  plaintiffs  subsequently  brought  an  action  to  recover  the  proceeds  of  the  sale  as  money 
received  for  their  use: — Held,  first,  that  it  was  a  question  for  the  Judge,  and  not  for  the  jury, 
to  decide  whether,  under  the  circumstances,  the  property  in  the  goods  vested  absolutely  in  K. 
A  L.,  or  merely  conditionally  on  the  acceptance  of  the  bill  by  the  defendants. 

Secondly,  that  the  contract  was  not  subject  to  the  condition,  either  precedent  or  subsequent, 
that  Uie  defendants  should  accept  the  bill,  but  that  the  property  in  the  goods  vested  absolutely 
in  E.  A  L.  upon  the  delivery  on  board  the  ship  and  transmission  of  the  bill  of  lading  to  the 
defendants. 

Also,  that  if  the  plaintiffs  had  intended  to  preserve  their  right  of  property  in  the  goods  until  tiie 
bill  was  accepted,  they  should  have  transmitted  the  bill  of  lading  endorsed  in  blank  to  aa 
agent,  to  be  delivered  over  only  in  oaJie  the  bUl  was  accepted. 

Assumpsit  for  money  received  by  the  defendants  for  the  use  of  the 
plaintiffs. — ^Plea,  non  assampserunt ;  upon  which  issue  was  joined. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
6712.  159.  9  j.,  being  the  proceeds  of  two  cargoes  of  Indian  silk  hand- 
kerchiefs, consigned  by  the  plaintiffs,  merchants  at  Madras,  carrying 
on  business  under  the  firm  of  Bunny  &  Co.,  to  the  defendants,  merchants 
in  London,  under  the  following  circumstances,  which  were  mainly  admit- 
ted on  both  sides*: — In  the  year  1845,  Messrs.  Kilgour  &  Leith,  mer- 
chants at  Glasgow,  were  desirous,  through  the  defendants,  their  London 
agents,  of  procuring  Indian  silk  handkerchiefs  from  the  plaintiffs  at 
*^Qf>1  *^^<1^^>  ^^^  accordingly,  on  the  7th  August,  1845,  Kilgour  h 
■^  Leith  wrote  to  the  defendants  as  follows : — 

«  We  beg  to  acknowledge  the  receipt  of  your  favours  of  81st  ult.  and 
5th  inst.  We  find  it  does  not  answer  your  views  to  execute  our  friends* 
order  for  India  goods.  We  thought  you  would  have  considered  this 
not  as  an  isolated  transaction,  but  as  one  connected  with  our  account* 
and  that  of  our  friends,  whose  other  business  we  have  directed  to  come 
through  your  house,  and  which  will  extend  to  12,000/.  or  15,000/.  per 
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anniun.  It  certainly  will  take  some  time  before  the  first  order  can  be 
brought  forward,  but  afterwards  the  same  quantity  would  be  required 
.  every  three  or  four  months.  We  did  not  think  the  liability  great,  as 
•the  goods  would  of  course  remain  under  your  control  till  settled  for. 
However,  to  save  all  troable  in  the  ordering,  &c.,  we  have  arranged  to 
have  the  goods  made  in  Madras,  and  shipped  from  thence  to  England ; 
we  presume  you  will  take  them  as  a  consignment,  and'  on  receipt  of 
bill  of  lading  accept  for  same.     We  will  thank  you  to  say  as  to  this 


soon.'' 


In  answer  to  that  letter,  the  defendants,  on  the  9th  of  August,  wrote 
to  Kilgour  &  Leith  in  these  terms : — 

"We  will  answer  your  proposition  respecting  the  credit  for  the  pur- 
chase of  Madras  handkerchiefs :  in  the  mean  time  please  to  inform  us 
at  what  date  your  friends  would  draw  on  us  for  the  cost ;  whether  you 
contemplate  putting  us  in  funds  at  their  maturity,  or  do  you  intend  the 
credit  we  have  granted  to  you  to  be  made  available  in  part  for  this 
business." 

On  the  11th  of  August,  Kilgour  &  Leith  wrote  to  the  defendants  as 
follows : — 

«  The  drafts  for  the  Indian  goods  would  be  at  six  months'  sight,  and 
accompanied  by  bill  of  lading.  We  propose  you  accept  for  these  goods 
as  against  a  consignment  of  produce,  "^e  providing  funds  at  i-^^qi^ 
maturity,  or  before  if  reshipped  to  the  West  Indies.  We  do  not  '■ 
intend  that  the  credit  we  have  at  present  with  you  shall  be  made  avail- 
able for  this  business,  we  want  the  handkerchiefs  to  represent  the  draft 
against  them  till  shipped  for  our  friends  in  the  West." 

On  the  18th  of  August,  the  defendants  wrote  to  Kilgour  &  Leith  in 
these  terms : — 

"  With  reference  to  the  credit  you  require  for  the  cost  of  India  goods 
to  he  ordered  from  Madras,  we  are  willing  to  grant  it  you,  knowing  the 
firm  to  whom  you  transmit  the  order :  we  will  send  you  the  necessary 
letter  of  credit." 

On  being  informed  that  the  plaintiffs  were  the  persons  to  whom 
Messrs.  Kilgour  &  Leith  desired  the  letters  of  credit  to  be  given,  on 
the  17th  of  September,  the  defendants  wrote  to  the  plaintifiis  as  fol- 
lows : — 

"  At  the  request  of  Messrs.  Kilgour  &  Leith  of  Glasgow,  we  beg  to 
open  credit  in  your  favour  to  the  extent  of  1500Z.,  to  be  applied  to  the 
execution  of  an  order  they  have  given  you  for  Madras  handkerchiefs, 
and  for  cost  of  which,  as  produced,  you  may  draw  on  us  at  the  cus- 
tomary date,  on  forwarding  bills  of  lading  to  our  order,  and  timely 
orders  for  insurance." 

On  the  7th  of  November,  the  plaintiffs  wrote  to  the  defendants — 

"  We  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  on 
the  17th  of  September,  banded  to  us  by  Messrs.  Scott,  Bell  &  Co., 
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authorizing  us  to  draw  on  you  to  the  extent  of  15002.,  in  execution  of 
an  order  for  handkerchiefs,  on  account  of  Messrs.  Kilgour  &  Leith  of 
Glasgow.  We  shall  gladly  ayail  of  this  authority,  shipping  the  goods 
to  your  order,  and  giving  you  timely  advice,  that  you  may  effect  insur- 
ance on  your  side." 

The  plaintiffs  accordingly  executed  the  order,  and  forwarded  the 
goods  and  bill*  of  lading  to  the  defendants,  who  received,  accepted,  and 
*^Q81  P^^  ^^^  ^^^  drawn  on  them,  in  ^accordance  with  the  letter  of 
-*  the  17th  of  September,  to  the  extent  of  1500Z.  therein  mention- 
ed ;  and  this  transaction  was  closed. 

On  the  5th  of  February,  1847,  Messrs.  Ealgour  &  Leith  wrote  to  the 
plaintiffs  as  follows : — 

<<  Enclosed  are  patterns  of  a  third  order  for  handkerchiefs,  which  we 
will  thank  you  to  have  put  in  hand  immediately  on  receipt.  This  order 
has  been  too  long  delayed,  and  if  you  can  by  any  means  hurry  execu- 
tion we  shall  feel  particularly  obliged.  You  will  draw  for  cost  and  con- 
sign goods  as  before." 

The  patterns  were  enclosed,  together  with  a  detail  of  the  order. 
The  goods  thus  ordered  were  shipped  for  England  in  two  vessels,  the 
"Providence,"  and  the  "Essex."  The  goods  by  the  "Providence" 
were  shipped  on  the  21st  of  August,  1847 ;  and  they,  as  well  as  the 
goods  shipped  in  the  "  Essex,"  were  stated  in  the  'admissions  to  have 
been  shipped  on  the  said  order,  and  on  account  of  Messrs.  Kilgour  & 
Leith. 

On  the  same  day  (21st  of  August,  1847),  the  plaintiffs  wrote  to  the 
defendants  as  follows  :^ 

"  By  the  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of 
Glasgow,  we  beg  to  hand  you  herewith  invoice  and  bill  of  lading  for 
nine  cases  Madras  handkerchiefs,  shipped  on  the  "  Providence,"  Gap- 
tain  S.  Hicks,  to  your  address,  and  against  which  we  have  as  usual 
drawn  upon  you  at  six  months  for  the  equivalent  of  the  amount  of 
invoice,  in  869Z.  2«.  Id.,  being  at  the  current  exchange  of  2«.  per  rupee, 
and  which  will  no  doubt  be  duly  protected.  These  goods  have  been 
placed  in  a  cabin  to  prevent  the  chance  of  their  sustaining  injury  from 
the  cargo,  and  as  they  have  not  been  insured,  we  trust  you  will  cover 
the  risk  on  your  side." 

The  bill  of  lading  and  invoice  mentioned  in  this  letter  were  enclosed, 
incqq-i  And  the  letter  and  its  contents  received  by  '''the  defendants  on 
-^  the  26th  October  in  due  course.     The  bill  of  lading,  which  bore 
date  the  21st  of  August,  was  as  follows : — 

"  Shipped  in  good  order  and  well  conditioned,  by  Bunny  &  Co.  (the 
plaintiffs),  in  and  upon  the  good  ship  called  the  "Providence,"  whereof 
is  master  for  this  present  voyage,  Hicks,  and  now  riding  at  anchor  in 
the  Beads  of  Madras,  and  bound  for  London. 


KEY  V.  C0TE8W0RTH.  oM 


8 

S.  34  and  47,  two  cases. 
8 
SS,  42  and  46,  four    do. 
1 
SSS,Z\  and  33,  three  do. 


Xadraa  Handkerchiefs. 


being  marked  apd  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of 
London  (the  act  of  God,  the  king's  enemies,  &c.,  excepted)  unto  Messrs. 
Cotesworth,  Powell,  &  Prjor,  or  to  their  assigns,  thej  paying  freight 
for  the  said  goods  on  delivery,  at  the  rate  of  62. 12«.  6(2.  per  ton  of  fifty 
cubic  feet,  with  primage  and  average  accustomed." 

The  invoice  was  as  follows : — 

<(  Madras,  21st  August,  1847. 

«<  Invoice  of  nine  case  of  Madras  handkerchiefs,  shipped  by  the 
undersigned  (Bunny  k  Co.  the  plaintiffs),  on  board  the  <^  Providence," 
Captain  Hicks,  consigned  to  Messrs.  Cotesworth,  Powell,  &  Pt'yor,  on 
account  and  risk  of  Messrs.  Kilgour  &  Leith,  Glasgow."  [Then  followed 
a  list  of  the  cases  and  prices.] 

The  goods  by  the  <<  Essex"  were  shipped  on  the  9th  of  October.  A 
bill  of  lading,  endorsed  in  blank  by  the  plaintiffs,  and  an  invoice  sub- 
stantially in  the  same  form  as  the  above,  were  enclosed  in  a  letter  from 
the  plaintiffs  to  the  '''defendants,  dated  the  12th  of  October,  and  r^c/^/v/v 
which  was  received  by  the  defendants  on  the  22d  of  November.  ^ 
This  letter  was  as  follows : — 

<<  By  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glas- 
gow, we  have  the  pleasure  to  hand  you  herewith  invoice  and  bill  of 
lading  for  eight  cases,  Yentapollam  handkerchiefs,  shipped  in  the 
Essex,  Captain  W.  N.  Howard,  to  your  care,  and  we  have  as  usual 
drawn  upon  you  at  six  months  for  the  equivalent  of  the  amount  of  invoice 
in  3022.  13«.  8(2.,  being  at  the  current  exchange  of  1«.  ll^d.  per  rupee, 
and  which  will  doubtless  meet  due  honour.  We  leave  the  insurance  to 
be  effected  on  your  side." 

On  the  27th  of  October,  Messrs.  Kilgour  &  Leith  stopped  payment. 
The  goods  by  the  "Providence"  arrived  in  London  on  the  21st  of 
October,  the  goods  by  the  <<  Essex"  on  the  3d  of  March,  1848.  Both 
parcels  were  received  by  the  defendants  under  the  bills  of  lading,  and 
both  were  sold  by  them,  and  the  proceeds,  amounting  to  6712.  158.  9(2., 
sought  to  be  recovered  in  this  action,  received  by  the  defendants. 
Messrs.  Kilgour  k  Leith  were  before  and  at  the  time,  and  still  are, 
indebted  to  the  defendants  on  a  balance  of  account  in  a  larger  sum. 

On  the  21st  of  October,  Scott,  Bell,  k  Co.,  the  plaintiffs'  correspon- 
dents in  London,  having  received  the  bill  drawn  against  the  goods  by 
the  "Providence,"  caused  it  to  be  presented  for  acceptance  to  the 
defendants,  who  ultimately  refused  to  accept  it.  The  second  bill  was 
also  presented  for  acceptance  on  the  22d  of  November,  and  dishonouredi 
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and  both  bills  were  duly  protested.  On  the  4th  of  March,  1848,  Messrs. 
Olivorson  k  Co.,  the  plaintiffs'  attorneys,  addressed  the  following  letter 
to  the  defendants : — 

"We  have  been  directed,  on  behalf  of  Messrs.  Bunny  &  Co.,  of 
i^oM^  Madras  (the  plaintiffs),  to  give  you  notice,  that,  in  "^consequence 
^  of  the  insolvency  of  Messrs.  Kilgour  &  Leith,  of  Glasgow,  on 
whose  account  they  shipped  the  under-mentioned  goods,  they  claim  to 
stop  the  said  goods  in  transitu.  We  understand  that  bills  of  exchange 
were  drawn  by  Messrs.  Bunny  k  Go.  upon  you  in  payment  of  the 
invoice  cost  of  these  goods,  and  that  you  have  refused  to  accept  these 
drafts,  but  still  have  a  wish  to  retain  the  property.  Messrs.  Bunny  & 
Co.  are  advised,  that  as  you  have  thus  refused  to  fulfil  the  terms  upon 
which  the  goods  were  consigned  to  you,  and  as  the  goods  themselves 
never  have  reached  the  insolvent  house,  on  whose  behalf  they  were 
shipped,  the  transitus  is  not  at  an  end,  and  the  right  of  stoppage  still 
subsists.  The  goods,  therefore,  are  claimed  on  behalf  of  Messrs.  Bunny 
&  Co.,  who  are  willing,  and  we  hereby  offer  on  their  behalf,  to  pay  you 
any  claim  for  freight  or  otherwise,  which  you  may  legally  have  upon  the 
goods.  We  give  you  this  notice  preparatory  to  such  steps  being 
taken  on  behalf  of  Messrs.  Bunny  k  Co.  as  may  be  advised  to  be  proper 
to  enforce  the  delivery  of  the  property ;  and  it  is  conceived,  if  there  be 
any  question  of  the  right  of  stoppage  in  transitu,  there  can  be  no  doubt 
that  you  can  have  no  right  to  retain  the  property  when  you  refuse  to 
honour  the  bills  drawn  against  such  property.  Messrs.  Bunny  &;  Co. 
have  remitted  the  triplicate  bills  of  lading,  &c.,  and  Messrs.  Kilgour  k 
Leith's  original  letter  of  orders." 

The  defendants  refused  to  deliver  up  the  goods  or  accept  the  bills, 
or  to  pay  the  invoiced  price.  The  plaintiffs  thereupon  commenced  the 
present  action.  On  behalf  of  the  plaintifis  it  was  contended,  that  the 
sale  of  the  handkerchiefs  was  subject  to  a  condition,  either  precedent 
or  subsequent,  that  the  defendants  should  accept  the  bills ;  and  they 
having  refused  to  do  so,  the  condition  precedent  was  never  performed, 
and  the  property  and  right  of  possession  remained  in  the  plaintiffs. 
*fi091  ^^^^'  ^^  ^  events,  the  sale  *was  subject  to  the  condition  subse- 
^  quent,  that  the  defendants  should  accept  the  bills,  and  if  not, 
the  property  should  revert;  which  condition  having  been  broken, 
the  plaintiffs  thereby  became  entitled  to  the  goods  or  their  proceeds. 
And  that,  whether  the  sale  was  on  a  condition  or  not,  was  a  question 
of  fact  for  the  jury.  On  the  part  of  the  defendants  it  was  contended, 
that  the  sale  was  not  on  condition,  but  an  absolute  sale ;  that,  upon 
the  shipment  of  the  goods  accompanied  by  the  transmission  of  the 
bills  of  lading  to  the  defendants,  the  property  and  right  of  possession 
vested  absolutely  in  Messrs.  Kilgour  k  Leith ;  and  that,  if  the  plaintiffs 
had  any  remedy  against  the  defendants,  it  was  by  an  action  for  not 
accepting  the  bills.    And  that  whether  or  no  it  was  a  sale  on  condition. 
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vrz&  a  question  of  law  for  the  Judge,  and  not  one  of  fact  for  the  jury. 
The  learned  Judge  was  of  opinion  that  there  was  no  question  for  the 
jur^,  and  nonsuited  the  plaintiiflTs. 

Sir  F.  ThesigeTy  in  the  following  Term,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  for  a  new  trial ;  against  which 

Knowles  and  Willes  showed  cause.(a) — The  plaintiffs  cannot  maintain 
this  action,  unless  they  were  the  owners  of  the  goods  at  the  time  of 
their  sale.  It  is  submitted,  however,  that,  under  the  circumstances, 
they  had  ceased  to  have  any  interest  in  the  goods,  and  that  both  the 
property  and  right  of  possession  vested  in  Kilgour  &  Leith :  Alexander 
V.  Gardner,!  Bing.  N.  C.  671.*  The  invoice  states  that  the  goods  were 
shipped  <<on  account  and  risk"  of  Kilgour  &  Leith,  and  any  loss  in  the 
course  of  the  voyage  must  have  been  sustained  by  them.  If  they  had 
endorsed  over  the  bills  of  lading,  the  endorsee  would  have  been  entitled 
to  the  goods :  *Iiickbarrow  v.  Mason,  2  T.  R.  63.  Since,  then,  r^/»/xQ 
the  plaintifis  could  not  have  maintained  trover  if  the  bills  of  ^ 
lading  had  been  negotiated,  how  can  they  now  recover  the  proceeds  of 
the  sale  as  money  received  for  their  use  ?  The  acceptance  of  the  bills 
by  the  defendants  was  not  a  condition  precedent  to  the  vesting  of  the 
property  in  Kilgour  &  Co.  In  Wilmshurst  v.  Bowker,  7  M.  &  Gr.  882,*^ 
a  quantity  of  wheat  was  sold,  to  be  paid  for  by  banker's  draft  in  Lon- 
don, at  two  months,  to  be  remitted  by  the  vendee  on  receipt  of  the 
invoice  and  bill  of  lading ;  and  it  was  held  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  that,  by  the 
delivery  of  the  wheat  on  board  a  vessel  for  the  account  and  at  the  risk 
of  the  vendee,  and  the  transmission  of  the  bill  of  lading  endorsed  by  the 
vendor,  the  latter  had  parted  with  his  property  and  right  of  possession, 
and  could  not  stop  the  wheat  in  transitu,  on  failure  of  th^  vendee  ^o 
remit  the  banker's  draft.  So  here,  the  plaintiffs,  by  the  transmission 
of  the  bills  of  lading,  have  enabled  Kilgour  &  Co.  to  deal  with  the  goods 
as  their  own.  If  the  plaintiffs  had  intended  to  retain  any  control  over 
the  property,  they  should  have  endorsed  the  bills  of  lading  specially,  or 
have  sent  them  to  their  agents,  with  the  bills  of  exchange  annexed. 
But  the  bills  of  lading  were  received  by  the  defendants  before  the 
plaintiffs'  agents  received  the  bills  of  exchange,  which  shows  that  they 
were  never  intended  to  be  simultaneous  acts.  The  property  vested 
absolutely  in  Kilgour  &  Leith,  and  the  plaintiffs'  remedy  (if  any)  was 
by  an  action  against  the  defendants  for  not  accepting  the  bills, 
[Parke,  B. — Is  not  the  fact  of  the  bills  of  lading  being  accompanied 
with  that  stipulation,  evidence  for  the  jury  that  the  plaintiffs  did  not 
intend  the  property  to  pass  unless  the  bills  were  accepted  ?]  There 
was  nothing  for  the  jury  to  determine,  because  there  was  no  evidence 

>  E.  0.  L.  R.  ToL  27.  ^  Id.  49. 

(a)  The  eate  was  argaed  in  Hilary  Tenn,  1852  (Jan.  17),  and  in  the  foUowing  Salter  Term, 
(April  27). 
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*fi041  ^'^™  which  they  could  infer  a  condition  either  precedent  or  *Bub- 
-^  sequent.  If  any  condition  exists,  that  forms  part  of  the  con- 
tract, and  it  is  for  the  Court  to  determine  its  meaning,  and  say  whether 
it  is  conditional  or  not :  Hutchinson  t^.  Bowker,  5  M.  &  W.  535,  Neilson 
V.  Harford,  8  M.  4;  W.  806,  Taylor  on  Evidence,  Vol.  1,  p.  42.  Here 
all  the  facts  admit  of  but  one  construction,  viz.  that  the  property  was 
intended  to  vest  absolutely  in  the  consignees.  Howes  v.  Ball,  1  Man. 
&  R.  288,*  and  Brandt  v.  Bowlby,  2  B.  &  Ad.  932,^  are  instances  of  con- 
ditional contracts.  In  the  cases  relied  on  by  the  other  side,  the  con- 
duct of  the  parties  was  at  variance  with  what  the  terms  of  the  document 
implied,  and  that  afforded  evidence  of  a  condition. 

The  Attomet/'General  {Montague  Smith  with  him)  in  support  of  the 
rule. — It  was  for  the  jury  to  decide  what  was  the  nature  of  the  contract, 
which,  it  is  submitted,  was  conditional  only ;  and  without  performance 
of  the  condition,  viz.  the  acceptance  of  the  bills,  no  property  passed  to 
the  consignees.  It  is  important  to  consider  the  previous  transactions 
between  the  parties,  since  the  letter  of  the  5th  of  February,  which 
contains  the  order  in  question,  refers  to  them  in  these  terms : — <<  You 
will  draw  for  cost,  and  consign  goods  as  before."  It  is  conceded  that, 
if  the  contract  depended  entirely  on  written  documents,  the  Court,  and 
not  the  jury,  would  have  to  determine  its  meaning.  But  there  is  no 
written  contract  between  these  parties.  I^either  the  order,  nor  the  bill 
of  lading,  nor  the  invoice,  taken  separately  or  collectively,  constitute 
the  contract.  The  mere  assignment  of  the  bill  of  lading  does  not 
confer  on  the  assignee  any  right  either  of  property  or  possession  in 
the  goods,  but  is  only  evidence  that  he  has  acquired  such  right :  Black- 
burn on  Contracts,  p.  279 ;  Mrtchel  v.  Ede,  11  A.  &  B.  888.®  Van- 
casteel  v.  Booker,  2  Exch.  691,  is  also  an  authority  to  show  that 
*the  form  of  the  bill  of  lading  and  language  of  the  invoice  are 
not  conclusive,  but  that  it  is  the  province  of  the  jury,  looking  to 
all  the  circumstances,  to  determine  what  is  the  nature  of  the  contract* 
[Mahtin,  B.,  referred  to  Turner  v.  The  Liverpool  Dock  Company,  6 
Exch.  543.]  The  original  transaction  depends  upon  the  letter  of 
credit  of  the  17th  of  September,  1845.  Kilgour  &  Leith  had  corres- 
ponded with  the  defendants  for  the  purpose  of  inducing  them  to  become 
responsible  for  the  payment  of  the  goods,  which  the  plaintiffs  would  not 
have  supplied  unless  the  due  payment  were  secured  by  the  acceptance 
of  the  defendants.  Therefore,  so  far  as  respects  that  transaction,  it 
was  conditional.  The  drawing  was  to  be  «  against  the  consignment,'* 
which  is  a  well  understood  mercantile  expression.  Whether  it  was  a 
condition  precedent,  defeating  the  transfer,  or  a  condition  subsequent, 
revesting  the  property  on  breach  of  it,  was  a  question  to  be  determined 
by  the  jury ;  and  in  coming  to  a  conclusion  on  that  point,  they  should 
have  considered  what  had  taken  place  with  respect  to  the  previous  con* 

>E.0.L.B.ToL17.  t»Id.2a.  eld.  39. 
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signments,  whicli  were  satisfied.  In  Wihnshnrst  t^.  Bowker,  7  M.  &  Gr. 
882,*  Lord  Abingbb,  C.  B.,  says,  <<  We  accede  to  the  general  principle 
laid  down  by  the  Court  below ;  and  if  the  facts  had  been  before  a  jury, 
we  are  not  prepared  to  say  that  they  might  not  have  drawn  the  infer- 
ence that  the  remitting  of  a  banker's  draft  was  a  condition  precedent  to 
the  vesting  of  the  property  in  the  wheat  in  the  plaintifis." 

Cur.  ady,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [After  stating  the  (acts,  his  Lordship  proceeded :] — It  was 
contended  at  the  trial,  on  behalf  of  the  plaintiffs,  that  the  sale  of  the 
handkerchiefs  was  a  sale  on  a  condition,  either  precedent  or  subsequent, 
that  the  '''defendants  should  accept  the  bills  drawn  on  them  in  r^c/^/v^ 
respect  of  the  handkerchiefs ;  that,  upon  their  refusal  to  accept,  *- 
the  condition  precedent  was  never  performed,  and  the  property  in  the 
handkerchiefs  never  passed  out  of  the  plaintiffs,  and  that  they  were 
therefore  entitled  to  them  or  their  proceeds ;  and  that,  if  this  were  not 
80,  at  all  events  it  was  subject  to  the  condition  subsequent,  that  the 
defendants  should  accept  the  bills,  and,  if  not,  the  property  should 
revert,  which  condition  was  broken ;  so  that  thereby  the  plaintiffs  became 
entitled  to  the  goods  or  their  proceeds :  and  whether  the  sale  was  on  a 
condition  or  not,  was  a  question  for  the  jury,  and  ought  to  have  been 
left  to  them.  On  the  other  hand  it  was  contended,  on  behalf  of  the 
defendants,  that  it  was  not  a  sale  upon  a  condition  at  all ;  that  it  was 
an  absolute  sale  by  the  plaintiffs  to  Messrs.  Kilgour  &  Leith ;  and  that, 
upon  the  shipment  of  the  goods  by  the  plaintiffs  on  account  and  risk  of 
Messrs.  Kilgour  &  Leith,  followed  up  by  the  transmission  of  the  bills 
of  lading  to  the  defendants-— one  bill  of  lading  making  them  the  con- 
signees, and  the  other  the  endorsees — ^the  property  and  possession  abso- 
lutely vested  in  Kilgour  &  Leith,  and  these  goods  thereby  became  theirs, 
and  were  at  their  sole  risk,  and  they  alone  were  entitled  to  them  and 
their  proceeds;  and  that,  if  the  plaintiffs  had  any  right  of  action 
against  the  defendants,  which  on  their  part  was  denied,  it  was  upon  a 
contract  to  accept  the  bills,  to  be  implied  from  the  acceptance  of  the 
goods,  with  notice  of  the  contents  of  the  letters  of  the  21st  of  August 
and  12th  of  October.  And  that,  whether  it  was  a  sale  upon  a  condi- 
tion or  not,  was  a  question  of  law  for  the  Judge,  and  not  one  of  fact 
for  the  jury ;  the  entire  case  so  far  as  related  to  the  contract  of  sale 
being  contained  in  written  documents,  and  the  parties  never  having  had 
any  personal  communication  with  each  other.  The  learned  Judge  was 
of  opinion  that  there  was  no  question  for  the  jury  in  this  case,  and  that 
it  was  for  him  to  decide  what  the  contract  was ;  and  he  thought  the 
*8ale  to  Messrs.  Kilgour  &;  Leith  was  an  absolute,  not  a  condi-  f-^/>/^*^ 
tional  one ;  that  the  property  vested  in  them  upon  the  delivery  ^ 
on  board  the  ship,  and  the  transmission  of  the  bills  of  lading  to  the 
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defendants;  and  that  the  plaintiffs  could  not  maintain  the  present 
action  against  the  defendants,  who  have  received  the  goods  and  dis* 
posed  of  them  under  the  authority  of  Kilgour  &  Leith,  and  could  not 
bring  an  action  for  the  proceeds ;  and,  by  his  direction,  the  plaintiffs 
were  nonsuited. 

We  are  of  opinion  that  the  ruling  of  the  learned  Judge  was  correct. 
We  think  that  the  question,  what  was  the  contract  between  the  parties, 
was,  in  this  case,  entirely  one  of  law  for  the  Judge  to  decide  upon ; 
nor  was  there  any  evidence  of  usage  to  which  the  letters  refer,  which 
would  be  matter  to  be  left  to  the  jury.  Looking  at  the  written  docu- 
ments alone,  the  learned  Judge  was  quite  right  in  the  view  he  took  at 
the  trial,  that  the  property  vested  by  the  transmission  of  the  bills  of 
lading  in  the  manner  described  to  the  defendants,  with  the  invoices  at 
the  same  time.  If  it  had  been  the  intent  of  the  vendors  to  preserve 
their  right  in  that  property  until  the  bill  drawn  against  it  was  accepted, 
he  ought  to  have  transmitted  the  bills  of  lading  endorsed  in  blank  to 
an  agent,  to  be  delivered  over  only  in  case  the  acceptance  took  place. 
Having  delivered  them  without  that  qualification,  the  property  vested 
in  Kilgour  &  Leith,  or  the  defendants  as  their  agents.  Our  judgment 
in  this  case  is  in  conformity  with  that  of  the  Court  of  Exchequer 
Chamber  in  the  case  of  Wilmshurst  v.  Bowker,  7  M.  &  Gr.  882 ;»  but 
there  is  a  passage  in  the  judgment  of  Lord  Abinger  which  was  much 
relied  on  by  the  learned  counsel  for  the  plaintiffs.  The  circumstances 
of  the  two  cases  are  very  similar,  and  Lord  Abikgeb  stated,  that,  if 
the  facts  had  been  before  a  jury,  he  was  not  prepared  to  say  that 
they  might  not  have  drawn  the  inference  that  the  remitting  of  the 
*B0^1  "^"^^^^^'^  draft,  the  mode  of  payment  agreed  on  in  that  case,  was 
•^  a  condition  precedent  to  the  vesting  of  the  property.  In  that 
case  there  may  have  been  some  particular  facts  to  go  to  the  jury,  but 
at  all  events  it  was  only  the  obiter  dictum  of  Lord  Abinger.  It  is 
sufficient  to  say,  for  the  reasons  before  given,  we  think  that,  in  this 
case,  there  was  no  question  of  fact  as  to  the  contract  to  be  submitted 
to  the  jury.  Several  other  cases  were  cited  on  collateral  points,  to 
which  it  is  unnecessary  to  refer.     The  rule  is  therefore  discharged. 

Rule  discharged. 

»  E.  0.  L.  R.  vol.  49. 

Although  a  sale  upon  condition  that  an  accept-  where  goods  are  delivered  to  a  carrier  for  trans^ 

ance  shall  be  given,  or  security  famished  for  the  mission  to  the  vendee,  under  a  bill  of  lading 

purchase-moo ey,  may  become  absolute  by  a  de-  drawn  in  his  favour,  or  endorsed  to  him.    For 

livery  made  after  the  condition  has  been  broken,  as  the  vendor  might  retain  the  control  over 

or  even  before  it  has  been  fulfilled  ;  Payne  v.  the  property,  by  taking  the  bill  of  lading  in  his 

Shadbolt,  1  Campbell,  427 ;  Harris  «.  Smith,  3  own  name,  the  implication  is  almost  irrdsistible, 

8.  A  R.  20 ;  it  will  not,  when  there  is  an  express  that  the  motive  for  taking  it  in  that  of  the 

or  implied  understanding,  that  the  condition  vendee,  is  to  vest  the  title  in  the  latter,  free  from 

•haU  survive  the  delivery :  Hussey  v.  Thornton,  all  conditions.  It  does  not,  however,  necessarU j 

4  Mass.  405 ;  Reed  v,  Upton,  10  Pick.  522 ;  Oep.  follow,  that  where  the  intention  of  the  parties 

land  V.  Bosquet,  4  W.  C.  C.  R.  388.   But  there  is  clearly  is,  that  the  sale  shall  be  conditional,  it 

little  room  for  the  operation  of  this  doctrinei  wUl  be  defeated,  by  a  failure  to  express  it  is 
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the  but  of  lading.  The  bUl  of  Uding  is  a  re-  low,  whoneyor  thii  is  apiwreiit»  thongli  Ho  bill 
ceipt  giyen  by  the  oarrieri  as  a  memorandum  be  taken  :  Griffin  v.  Langfell,  3  Campbell,  2M ; 
of  the  contract  between  him  and  the  con-  Nesmith  v.  Dyeing  Co.,  1  Amer.  Law  Begister, 
signor,  whioh  usage  has  rendered  an  exponent  82.  The  effect  of  the  bill  is  therefore  that  of 
of  the  relations  between  the  consi^or  and  eyidenee,  and  its  operation  depends  on  the  oon- 
the  eonsignee.  But  it  is  not  an  estoppel,  nor  tract  under  whioh  the  goods  are  consigned, 
absolutely  condusiye  as  between  them,  what-  which  must  be  sought  in  all  the  eyidenee  of 
oyer  may  be  its  effect  in  fayour  of  third  per-  the  ease,  and  not  merely  In  the  bill  of  lading, 
sons,  who  haye  parted  with  yalue  on  the  faith  The  law  was  jo  held  by  Wabhikgtof,  J.,  in 
of  its  terms :  Jones  o.  Sims,  (  Porter,  188;  Copland  v.  Bosquet,  as  well  as  by  the  Court  be- 
The  Maryland  Ins.  Co.  v.  Bndons,  6  Cranoh,  low,  in  Wilmshurst  v.  Bowker,  5  Bing.  N.  C. 
338;  Groye  o.  Brien,  3  Howard,  429 ;  Conard  v.  641 ;  and  the  difference  between  the  latter  and 
The  Atlantic  Ins.  Co.,  1  Peters,  445 ;  D'Wolf  o.  the  Exchequer  Chamber,  where  the  judgment 
Harris,  4  Mason,  515.  Endorsing  the  bill  of  was  reyersed,  7  M.  A  G.  882,  was  not  on  this 
lading  to  the  yendee,  or  taking  it  in  his  name,  point,  nor  as  to  whether  effect  could  be  giyen  to 
is  eyidenee  of  an  intention  to  giye  him  an  a  condition,  if  shown  to  exist,  although  not  ex- 
immediate  right  of  possession,  and  has  been  pressed  in  the  bill  of  lading,  but  whether  the 
said  to  be  oonolusiye  eyidenee  of  an  inten-  transmission  of  the  bill  to  the  yendee  drawn  ^ 
tion  to  pass  the  legal  title,  though  not  the  to  his  order,  did  not  show  that  the  condition 
equitable  and  beneficial  interest:  GrilBth  v.  whioh  might  otherwise  haye  been  implied,  had 
Ingledew,  (  S.  A  B.  429,  432.  This  is  nn-  no  existence,  and  that  the  sale  was  really  ab- 
questionably  true  so  far  as  third  persons  are  solute. 

eonoemed,  who  cannot  set  up  the  title  of  Itiswellsettled  that  goods  may  be  stopped  «*» 
the  consignor,  as  a  defence  to  suit  brought  tranuitu,  by  a  mere  notice,  without  an  actual  re* 
by  a  eonsignee,  who  is  fortified  by  an  endorse-  sumption  of  possession,  and  it  was  held  in  Bell  v. 
ment  of  the  bill  of  lading ;  and  it  is  true  to  a  cer-  Moss,  6  Wharton,  189,  that  a  notice  to  the  eon- 
tain  extent  between  the  oonsignor  and  consignee,  signee,  is  as  effectual  as  notice  to  the  carrier,  but 
Por  as  such  an  endorsement  shows,  that  the  a  different  yiew  seems  to  preyail  on  this  point 
deliyery  to  the  carrier  is  intended  as  a  deliyery  in  England,  as  it  certainly  does  in  New  Tork^ 
to  the  consignee,  he  necessarily  acquires  a  eon-  Mottram  v.  Heyer,  1  Denio,  483 ;  6  lb.  663 ; 
structiye  possession,  which  will  not  only  sustain  for  otherwise  the  notice  to  the  consignee  in  the 
trespass  or  troyer  against  a  stranger,  but  will  principal  case,  would  haye  been  yalid  as  » 
execute  an  antecedent  contract  of  pledge  or  sale,  stoppage  of  the  goods,  if  not  as  a  rescission  of 
between  the  parties  to  the  consignment.    But  the  contract 

this  result  flows  from  the  deliyery  and  not  from  See  1  Smith  L.  C.  4  Am.  ed.  760 ;  Smith  on 

the  bill,  except  as  eyidenee  of  the  intention  with  Contracts,  3  Am.  ed.  446. 
which  the  goods  are  delivered,  and  will  fol- 


Maguire  V.  EiKCAiD.    April  29. 

Where  to  a  plea  of  nul  tiel  reeord  the  plaintiff  replies  tiel  record,  a  two  days'  notice  that  he  will 

produce  the  record  is  sufficient. 

This  was  an  action  on  a  judgment,  to  which  the  defendant  pleaded 
nul  tiel  record.  On  the  24th  of  April,  the  plaintiff  replied,  tiel  record ; 
and  on  the  same  day  delivered  the  issue,  with  Jiotice  that  he  would  move 
for  judgment  upon  production  of  the  record  on  the  26th  of  April,  which 
was  the  dies  datus  in  the  replication.  On  the  26th  of  April,  the  defend- 
ant was  served  with  a  rule  for  judgment. 

Sonyman  now  moved  for  a  rule  to  show  cause  why  the  trial  by  the 
record,  the  rule  for  judgment,  and  all  subsequent-  proceedings  should 
not  be  set  aside,  on  the  ground  that  the  notice  was  insufficient.  He 
8abmitted  that  four  day9'  notice  should  have  been  given. 

2m2 


608  EXGHEQUEB  OF  PLEAS.  E.T.1852. 

*60Q1      ^^^  ''^^^  OuRiAM.(a) — The  notice  is  sufficient;  for  it  is  *a 
^  notice  by  the  plaintiff  that  he  will  produce  his  own  record ;  and 
the  defendant  has  only  to  come  and  see  that  it  proves  the  issue. 

Rule  refused. 

(a)  Pollock,  C«  B.|  Tamkm,  h,,  ¥vkn,  B.,  and  Mabtiv,  B. 


Babbat  V.  Allbn  and  Another.    AprU  15. 

The  14  A  15  Viot  e.  99,  hu  not  rendoi^  a  wife  a  oompetent  witaetB  for  or  against  her  hnsband 
in  cItU  proceedings. 

Whether  the  testimony  of  a  wifb  is  admissible  if  the  objection  to  her  eompetenoy  be  waited, 
qumre. 

But  where  the  objection  is  taken,  and  the  Judge  therevpon  rules  tiiat  the  eridenee  is  inadmissi- 
ble, although  tiie  counsel  for  the  opposite  party  is  afterwards  willing  to  waive  the  objection, 
the  Judge  is  not  therefore  bound  to  admit  the  evidence. 

Assumpsit  for  work  and  labour,  &c. — ^Pleas :  non  assumpserunt,  and 
that  the  defendants  were  induced  to  make  the  promise  by  fraud  and 
covin. 

At  the  trial,  before  Pollooe,  0.  B.,  at  the  Middlesex  Sittings  after 
Michaelmas  Term,  1851,  the  plaintiff's  case  was  proved  by  a  witness 
who  had  acted  as  the  agent  of  the  defendants  in  making  the  contract 
in  respect  of  which  the  work  in  question  was  done.  The  defendants* 
counsel  then  proposed  to  call  the  wife  of  the  defendant  Allen  to  prove 
fraud,  by  the  admissions  of  this  witness  in  her  presence.  It  was  objected 
by  the  plaintiff's  counsel,  that  the  14  &  15  Vict.  c.  99,(a)  had  not 
*at(n  1*^^^^^®^  ^^^  ^^^  &  competent  ^witness ;  and  the  learned  Judge 
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being  of  that  opinion,  refused  to  admit  her  testimony.    Subse- 


quently, the  plaintiff's  counsel  offered  to  waive  the  objection ;  but  the 

(a)  The  following  are  the  material  seotions : — 

Beet  1  repeals  so  much  of  the  6  A  7  Vict  o.  85,  as  provides  that  the  said  Aet  shall  "not  ren- 
der competent  any  party  to  any  snit^  action,  or  proceeding,  individually  named  in  the  record,  or 
any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be  leeoyered  in  ejectment^  or  the  land- 
lord or  other  person  in  whose  right  any  defendant  in  replcTin  may  make  cognisance,  or  any 
person  in  whose  immediate  and  individual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part/' 

Sect  2.  "  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  Court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence,  tfaa 
parties  thereto,  and  the  persons  in  whose  behalf  any  such  suit,  action,  or  otiier  proceeding  may 
be  brought  or  defended,  shall,  except  as  hereinafter  excepted,  be  competent  and  compellable  to 
give  evidence,  either  viva  voce  or  by  deposition,  according  to  the  practice  of  the  Court,  on  behalf 
of  either  or  any  of  the  parties  to  the  said  suit,  action,  or  otiier  proceeding." 

Sect  3.  "  But  nothing  herein  contained  shall  render  any  person  who,  in  any  criminal  proceed- 
ing, is  diarged  with  the  commission  of  any  indictable  offence,  or  any  offence  punishable  on  sum- 
mary conviction,  competent  or  compellable  to  give  evidence  for  or  against  himself  or  herself,  oi 
shaU  render  any  person  compellable  to  answer  any  question  tending  to  criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any  husband  competent  or  compellable  ia 
five  evidence  for  or  against  his  wife^  or  any  wife  oompetent  or  compellable  to  give  evidence  for 
or  ag^nst  her  husband." 


B  ABB  AT  V.  ALLEN  610 

learned  Judge,  notwithfltandingy  refused  to  receive  the  evidence ;  and  a 
verdict  was  found  for  the  plaintiff. 

Criffardj  in  the  following  Term,  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  grounds,  first,  that  the  above  statute 
had  rendered  the  wife  a  competent  witness ;  secondly,  that,  if  not,  her 
testimony  ought  to  have  been  received  when  the  objection  was  waived. 

Hertslet  now  showed  cause. — Prior  to  the  14  k  16  Vict.  c.  99,  it  was 
a  settled  principle  of  law  that  husband  and  wife  were  incompetent  as 
witnesses  for  or  against  each  other.  Li  Hall  v.  Hill,  2  Str.  1094, 
which  was  an  action  for  wages  earned  by  the  plaintiff's  wife.  Bat- 
HOND,  C.  J.,  refused  to  allow  an  admission  by  the  wife,  that  she  had 
received  20Z.,  to  be  given  in  evidence  against  the  husband.  [Plait,  B. 
— That  was  an  admission  by  an  unauthorized  agent.]  In  Davis  v, 
Dinwoody,  4  T.  B.  678,  Lord  Kbnyon,  C.  J.,  said,  "Independently 
of  the  question  of  interest,  husbands  and  wives  are  not  admitted  as 
witnesses  either  for  or  against  each  other;  for,  being  so  nearly  con- 
nected, they  are  supposed  to  have  such  a  bias  on  their  minds  that 
they  are  not  to  be  permitted  to  give  evidence  either  for  or  against  each 
*other."  In  BuUer's  Nisi  Prius,  p.  286a,  it  is  said  that  "bus-  r^e/^i-i 
band  and  wife  cannot  be  admitted  to  be  witness  for  each  other,  ^ 
because  their  interests  are  absolutely  the  same,  nor  against  each  other, 
because  contrary  to  the  legal  policy  of  marriage."  The  14  k  15  Vict, 
c.  99,  has  made  no  alteration  in  this  respect.  Since  the  passing  of 
that  Act,  Lord  Truro,  C,  in  delivering  judgment  in  Percival  v.  Caney,(a) 
said,  "  The  long-established  rule  of  law  is,  that  a  wife  cannot  be  exa- 
mined for  or  against  her  husband ;  lind  no  alteration  has  yet  been  made 
in  that  established  rule  of  law.  It  is  a  rule  founded  on  a  principle 
which  is  more  valuable  even  than  the  administration  of  justice — the 
necessity  of  preserving  the  confidence  and  happiness  of  domestic  life." 
[Pollock,  0.  B. — We  all  agree  that,  if  the  objection  be  taken,  a  wife 
is  not  admissible  as  a  witness.]  Then  her  testimony  could  not  be 
received,  even  though  the  objection  was  waived.  The  consent  of  coun- 
sel cannot  overrule  the  discretion  of  the  Judge.  The  Court  is  bound 
to  reject  a  document  improperly  stamped,  notwithstanding  the  parties 
consent  that  it  shall  be  received.  Suppose  the  parties  agreed  that  the 
witnesses  should  not  be  sworn,  could  the  Court  admit  their  testimony  ? 
In  Taylor  on  Evidence,  sect.  995,  it  is  said,  «  Whether  the  rule  may  be 
relaxed  so  as  to  admit  the  wife  to  testify  against  the  husband  by  his 
eonsentj  the  authorities  are  not  agreed.  Lord  Hardwicke  was  of 
opinion  that  she  was  not  admissible,  even  with  the  husband's  consent ; 
and  this  opinion  has  been  followed  in  America."  Beference  is  there 
made  to  Barker  v.  Dixie,  Cas.  tem.  Hardw.  264,  where,  in  an  action  for 
a  malicious  prosecution,  the  defendant  was  willing  that  the  plaintiff's 
wife  should  be  examined;  but  Lord  Hardwiceb  said,  <<The  reason 

(a)  Coart  of  Chanoeiji  26tb  Jannaiy,  1852. 
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vfhj  the  law  will  not  suffer  a  wife  to  be  a  witness  for  or  against  her 
*fk1 91  ^^^^^^^9  ^  ^^  preserve  the  peace  of  families ;  and  ^therefore  I 
^  shall  never  encourage  such  a  consent."  In  Starkie  on  Evidence, 
vol.  2,  p.  549,  it  is  said,  <<  So  important  is  this  rule,  that  the  law  will 
not  allow  it  to  be  violated  even  bj  agreement;  the  wife  cannot  be 
examined  against  her  husband,  although  he  consent ;  and  .the  principle 
is  further  preserved  by  adhering  to  the  rule  even  after  the  marriage  tie 
has  been  dissolved  by  the  death  of  one  of  the  parties,  or  by  a  divorce 
for  adultery."  [Paeke,  B.— In  Pedley  v.  Wellesley,  8  Car.  &  P.  558,» 
Best,  C.  J.,  offered  to  admit  the  evidence  of  a  wife  against  her  husband, 
if  the  husband  would  consent,  and  he  said,  <<  Lord  Mai^sfield  once 
permitted  a  plaintiff  to  be  examined  with  his  own  consent.  Some  of  the 
Judges  doubted  the  propriety  of  that  permission ;  but  I  thought  that  it 
was  right."  The  case  alluded  to  is  Norden  v.  Williamson,  1  Taunt.  878, 
and  f^  Lord  Mansfield"  seems  to  be  a  mistake  for  «  Chief  Justice 
Mansfield." — ^Martin,  B.,  referred  to  Worrall  v.  Jones,  7  Bing.  895.*] 

.  H.  CHffard  in  support  of  the  rule. — The  14  &  15  Vict.  c.  99,  has 
rendered  a  wife  a  competent  witness  for  or  against  her  husband.  The 
third  section  provides,  that  husband  and  wife  shall  not  be  competent 
witnesses  against  each  other  in  criminal  cases.  Now,  there  are  two 
familiar  rules  as  to  the  construction  of  statutes :  <<  expr^ssio  unius  est 
exclusio  alterius,"  and  <<the  words  of  a  statute  are  to  be  construed  so 
as  to  give  effect  to  every  part  of  it."  The  exception  as  to  criminal 
cases  necessarily  implies  an  admissibility  in  civil  cases,  otherwise  the 
enactment  would  be  without  meaning.  The  only  ground  of  objection 
to  the  admissibility  of  the  parties  to  a  suit  was  that  of  interest :  Wor- 
rall V.  Jones,  Afflalo  v,  Fourdrinier,  6  Bing.  806,*  Taylor  on  Evidence, 

*fil  ^1  ®^^**  ^^^'  ^^®^  *^®  6  &  7  Vict.  c.  85,  having  ^abolished  all  objec-* 
^  tion  by  reason  of  interest,  except  in  the  case  of  parties,  the  first 
section  of  the  14  &  15  Vict.  c.  99,  repeals  that  exception,  and  so 
removes  the  incompetency  of  the  wife,  which  arose  from  her  interest 
being  identical  with  that  of  her  husband.  Lord  CoEE  describes  hus- 
band and  wife  aa  <<  du8B  animse  in  carne  un& :"  Co.  Litt.  6  b.  The 
objection  is  not  founded  on  any  supposed  sacredness  of  the  conjugal 
relation,  otherwise  husband  and  wife  could  not  be  examined  for  and 
against  third  persons.  In  Annesley  v.  The  Earl  of  Anglesea,  17  How. 
St.  Tr.  1276,  a  wife  was  examined  as  to  whether  her  husband  was 
worthy  of  credit  on  his  oath.  In  O'Connor  v.  Marjoribanks,  4  M.  & 
6r.  435,^  where  the  personal  representatives  of  a  deceased  husband 
brought  trover  for  some  plate,  and  the  widow  was  held  incompetent  to 
prove  that  she  had  pledged  the  plate  with  the  defendant  by  the  author 
rity  of  her  husband,  on  the  counsel  arguing  that  the  admission  of  such 
evidence  would  violate  the  sacredness  of  conjugal  communication,  Maule, 
J.,  said,  <<The  rule  can  hardly  stand  upon  that  ground.  If  the  ques- 
ts. C.L.B.yoL  14.  i»Id.SO.  «Id.l9.  ^ld,iX 
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tion  hai  arisen  between  third  parties,  the  widow  might  clearly  have 
been  called  to  prove  that  she  had  pledged  the  plate  with  her  husband's 
consent,  or  by  his  authority."  [Pollock,  0.  B. — I  do  not  absent  to  that. 
The  rule  is,  that,  so  far  as  the  law  can,  it  does  respect  those  relations ; 
but  it  cannot  do  so  in  all  cases ;  as,  for  instance,  where  husband  and 
wife  are  not  parties  to  the  suit.] — Then  with  respect  to  the  other  point : 
a  person  may  waive  a  law  made  for  his  benefit.  Besides,  here  the  wife 
was  called  to  prove  an  independent  fact  unknown  to  her  husband. 

Parke,  B. — The  rule  ought  to  be  discharged.  If  the  Court  were 
called  upon  to  form  an  opinion,  whether,  when  a  party  objects  to  the 
competency  of  a  wife  as  a  witness  against  her  husband,  and  then  offers 
to  waive  the  ^objection,  the  Court  should  interpose,  and,  as  minis-  ri^c^^A 
ters  of  justice,  refuse  to  allow  it,  I  should  pause  before  I  concurred  *- 
with  my  Lord  Chief  Baron.  In  this  case,  however,  my  Lord  at  first 
rejected  the  witness  as  incompetent,  and  it  would  not  have  been  right 
afterwards  to  allow  her  to  be  examined  because  the  objection  was  waived. 
With  respect  to  the  main  question,  I  am  clearly  of  opinion  that  a  wife 
is  not  a  competent  witness  in  a  civil  suit  in  which  her  husband  is  a 
party.  She  was  incompetent  by  the  common  law, — I  do  not  stop  to 
inquire  whether  on  the  ground  of  interest,  or  on  what  other  ground,—* 
tkud  when  we  look  at  the  statute  14  &  15  Vict.  c.  99,  it  is  clear  that 
it  was  never  meant  to  render  a  wife  a  competent  witness  for  or  against 
her  husband.  The  6  &  7  Vict.  c.  85,  « for  improving  the  law  of  evi- 
dence," enacts,  <<that  no  person  offered  as  a  witness  shall  hereafter  be 
excluded,  by  reason  of  incapacity  from  crime  or  interest,  from  giving 
evidence,  either  in  person  or  by  deposition,  according  to  the  practice 
of  the  Court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question  or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  Court,  or  before  any  judge,  jury,  sheriff,  coro- 
ner, magistrate,  officer,  or  person  having,  by  law  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence;  but  that 
every  person  so  offered  may  and  shall  be  admitted  to  give  evidence  on 
oath,  or  solemn  affirmation  in  those  cases  wherein  affirmation  is  by 
law  receivable,  notwithstanding  that  such  person  may  or  shall  have 
an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of 
any  issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action,  or 
proceeding  in  which  he  is  offered  as  a  witness,  and  notwithstanding 
that  such  person  offered  as  a  witness  may  have  been  previously  con- 
victed of  any  crime  or  offence."  All  objections  on  the  ground  of  inte- 
rest being  thus  taken  away,  the  Act  goes  on :  <<  Provided,  that  this  Act 
shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding 
^individually  named  in  the  record,  or  any  lessor  of  the  plaintiff  ^^^^  ^ 
or  tenant  of  premises  sought  to  be  recovered  in  ejectment,  or  the  ^ 
landlord  or  other  person  in  whose  right  any  defendant  in  replevin  may 
make  cogpiisance,  ox  aoy  person  in  whose  immediate  and  in^lividud 
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behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
or  the  husband  or  wife  of  such  persons  respectively,"  &c.  So  that  this 
Act  has  repealed  all  objections  on  account  of  interest,  except  in  the 
cases  of  the  persons  enumerated  in  the  proviso.  Then  the  effect  of  the 
first  section  of  the  14  &  15  Vict.  c.  99,  is  to  render  competent  a  portion 
of  those  persons,  but  not  all.  It  repeals  so  much  of  the  proviso  of  the 
former  Act,  as  declares  that  nothing  in  it  shall  <<  render  competent  any 
party  to  any  suit,  action,  or  proceeding  individually  named  on  the 
record,*'  &c.  And  the  2d  section  renders  competent  the  parties  to  a 
suit.  But  it  leaves  out  of  that  category  the  husbands  and  wives  of  the 
litigant  parties,  and  consequently  they  remain  as  incompetent  as  before. 
The  only  colourable  argument  in  favour  of  the  defendant  is  that  founded 
on  the  language  of  the  subsequent  section,  by  which  it  is  provided, 
perhaps  unnecessarily,  that  nothing  therein  contained  shall,  <Mn  any 
criminal  proceeding,"  render  any  husband  or  wife  competent  or  com* 
pellable  to  give  evidence  for  or  against  each  other.  It  is  argued  that 
from  those  negative  words  we  are  to  imply  the  affirmative,  viz.  that 
they  are  to  be  competent  in  civil  cases.  I  think  we  ought  not.  Possibly 
ihe  third  section  is  not  worded  as  it  ought  to  have  been ;  but  no  doubt 
the  legislature  contemplated  that,  in  the  ordinary  course  of  things, 
husband  and  wife  would  be  more  likely  to  be  offered  as  witnesses  for  or 
against  each  other  in  criminal  proceedings,  and  therefore,  in  order  to 
guard  against  that,  declared  that  they  should  not  be  competent  in  such 
cases.  This  is  not  the  first  time  that  I  have  had  occasion  to  consider 
^^fV}  ^^^  po^^-  Immediately  after  the  Act  passed,  I  gave  *it  a  great 
-*  deal  of  consideration,  and  am  satisfied  that  it  was  never  intended 
to  make  a  wife  a  competent  witness  for  or  against  her  husband. 

Platt,  B. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Martin,  B.— I  am  of  the  same  opinion.  The  provision  in  the  third 
section,  which  is  relied  on,  is  nothing  more  than  what  constantly  occurs. 
During  the  passage  of  a  bill  through  Parliament,  it  is  suggested  that 
s)ome  evil  or  inconvenience  may  result  from  a  particular  enactment. 
Then  it  is  said,  that  shaU  be  provided  for,  so  that  no  possible  objection 
can  arise.  The  presence  of  a  clause  thus  introduced  ought  not  to  be 
made  the  foundation  of  an  argument  in  construing  the  statute.  In  the 
present  case,  the  wife  was  called  and  the  objection  made ;  and  I  think 
the  Lord  Chief  Baron  was  right  in  rejecting  her  evidence.  The  counsel 
for  the  plaintiff  then  withdrew  the  objection,  but  his  Lordship  said  in 
substance,  «you  need  not  do  so,  for  I  am  convinced  that  I  am  right.*' 
-If  the  question  had  been  as  to  the  general  right  of  counsel  to  waive 
an  objection  to  inadmissible  evidence,  I  agree  with  my  Brother  Parkb 
that  it  would  be  a  matter  for  consideration. 

Pollock,  G.  B. — I  agree  that  the  rule  ought  to  be  discharged.  The 
effect  of  this  statute,  when  read  with  reference  to  the  6.&  7  Vict.  c. 
65 f  is  quite  dear.    Lord  T&ubq,  in  one  of  his  judgments,  explains  how 


BAB  BAT  V.  ALLEN.  616 


the  third  section  of  the  14  &  15  Yict.  c.  99,  came  to  be  bo  framed. 
But  while  I  allade  to  the  subject,  I  must  at  the  same  time  state,  that 
the  history  of  a  clause  in  a  statute  is  certainly  no  ground  for  its  inter- 
pretation in  a  Court  of  law ;  and  I  would  guard  myself  against  being 
considered  as  resorting  to  any  such  means.  It  must  be  admitted  that, 
under  the  third  section,  *there  is  room  for  the  maxim  <<expressio  r^ef^iY 
unius  est  exclusio  alterius;"  but  the  first  section  goes  the  other  ^ 
way ;  and  in  my  opinion,  the  inference  deducible  from  that  section  is 
stronger  than  the  inference  to  be  drawn  from  the  third.  Therefore  I 
think  that  the  wife  was  not  admissible. 

With  respect  to  the  other  point,  in  my  opinion,  a  Judge  is  bound  to 
administer  the  whole  law  of  evidence;  and  although  a  practice  has 
crept  in  of  admitting  inadmissible  evidence  by  consent,  still  that  is  a 
matter  for  the  discretion  of  the  Judge.  The  cases  which  have  been 
adverted  to  with  reference  to  waiving  the  objection  to  an  interested 
witness  scarcely  apply ;  for,  strictly  speaking,  all  objections  to  the  com- 
petency of  a  witness,  on  the  score  of  interest,  ought  to  be  taken  on 
the  voir  dire,  before  the  witness  is  sworn.  Therefore,  in  those  cases 
where  persons  have  been  examined  by  consent,  although  they  had  an 
avowed  interest^  it  was  only  going  back  to  the  old  law ;  and  after  the 
witness  was  sworn,  there  was,  in  truth,  no  objection  to  waive.  I  think 
that  it  is  in  the  discretion  of  the  Judge  whether  he  will  admit  the  evi- 
dence objected  to;  otherwise,  if  the  parties  agreed  that  a  witness  should 
give  his  evidence  unsworn,  or  if  a  person  openly  declared  himself  an 
atheist,  I  do  not  see  why  those  persons  might  not  be  examined.  The 
consent  of  the  parties  will  not  entitle  them  to  use  an  affidavit  which  is 
inadmissible.  Some  additional  light  may  be  thrown  on  the  subject  by 
this  circumstance, — ^that  when  parties  are  to  be  examined  in  a  Court  of 
law,  under  an  order  of  a  Court  of  equity,  the  order  is  positive  that  the 
witnesses  shall  be  examined,  which  would  be  useless  unless  the  Court 
had  power  to  reject  them  notwithstanding  the  consent  of  the  parties. 
I  think  that  the  Judge,  in  his  discretion,  has  a  right  to  insist  on  the  law 
of  England  being  administered ;  and,  when  any  departure  from  it  is  pro- 
posed, to  say  to  the  parties,  <<  You  shall  not  make  a  law  for  yourselves.'* 
I  agree,  however,  that  this  *rule  ought  to  be  discharged,  inas-  i-^ia^a 
laach  as  the  witness  was  incompetent,  and,  upon  the  objection  *- 
being  taken,  the  Judge  so  decided ;  and  after  that  it  is  too  late  to  con- 
tend that  the  witness  ought  to  have  been  examined. 

Rule  discharged. 

It  WM  held  in  M«rriam  «.  The  Hartford  A  wife  is  »  oompetent  witeesi  for  her  hnahuidr 

Hew  Hftven  K.  B.  Co.,  20  Conn.  Z5i,  that  where  whatever  naj  be  the  mle^  where  she  is  called^ 

the  diBqaalifieatlon  of  witneeiee  on  the  ground  against  him. 
•f  intereety  is  done  away  with  by  statute^  » 
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WiLLUMS  V.  Roberts  and  Others.    April  26. 

To  a  declaration  in  tarespus  for  breaking  and  entering  a  close  of  the  plaintiff  called  the  atable^ 
,  and  breaking  the  doors  thereof,  and  for  seising  and  carrying  awaj  diren  goods  and  chattels  of 
the  plaintiff  therein,  the  defendant  pleaded,  under  the  11  Geo.  2,  c.  10,  s.  1,  that,  at  the  time 
'  when  the  trespasses  were  committed,  one  0.  0.  was  tenant  of  certain  premises  to  the  defend- 
ant at  a  certain  ren^  and  that  half  a  yearns  rent  was  then  duo  to  the  defendant  from  the  said 
0.  0.,  and  in  arroar  and  unpaid ;  and  that,  within  thirty  days  before  the  said  time  when,  Ac.^ 
0.  0.  fraudulently  and  clandestinely  conyeyed  from  the  premises  held  by  him  as  such  tenant^ 
the  goods  and  chattels  in  the  declaration  mentioned,  being  the  proper  goods  and  chattels  of 
the  said  0.  0.,  in  order  to  prevent  the  defendant  from  distraining  them  for  the  rent  in  arrear ; 
and  that,  because  the  sud  goods  and  chattels  so  fraudulentiy  and  clandestinely  conveyed  by  0. 
0.  still  remained  in  the  said  dose  In  which,  Ac,  and  were  there  locked  up,  to  prevent  them 
from  being  seized  as  a  distress  for  the  said  arrears  of  rent»  the  defendsjut,  whilst  the  rent 
remained  due,  and  within  thirty  days  after  the  said  goods  and  chattels  had  so  been  clandes- 
tinely and  fraudulentiy  conveyed  and  locked  up,  entered  the  said  close,  in  order  to  seise  and 
take  the  said  goods  and  chattels  as  a  distress  for  the  said  arrears  of  rent  so  due,  and  did  at  the 
time  when,  Ac,  and  within  thirty  days  after  the  said  goods  and  chattels  had  been  so  conveyed 
as  aforesaid,  seize  them  as  a  distress  for  the  said  arrears  of  rent ;  and  that,  because  on  that 
occasion  the  said  goods  and  chattels  were  put  and  kept  in  the  close  locked  up,  so  as  to  prevent 
them  from  being  seised  as  a  distress  for  the  said  arrears  of  rent,  and  so  that  the  defendant 
could  not»  without  breaking  open  and  entering  the  said  close,  seize  the  said  goods,  the  defend- 

'  ant  was  obliged  and  did,  in  order  to  seize  the  said  goods,  first  calling  to  his  assistance  the 
constable  of  the  place  where  the  said  close  and  goods  were,  according  to  the  form  of  the 
statute,  and  with  his  aid  and  assistance,  in  the  day-time  break  open  and  enter  the  said  close, 
in  order  to  seize  the  said  goods  and  chattels  for  the  said  arrears  of  rent,  according  to  the 
statute ;  and  that  the  defendant  in  so  doing  did  no  unnecessary  damage,  Ac. 

Held,  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were  the  tenant's  at  the  time 
of  the  removal,  it  admitted  them  to  be  the  plaintiff's  at  the  time  of  the  •et«ur«,  as  averred  in 
the  declaration,  and  therefore  that  the  plea  was  not  objectionable  in  form,  as  amounting  to  aa 
argumentative  traverse  that  i^  the  time  of  the  trespass  they  were  the  goods  of  the  pluntiff. 

Held,  secondly,  that  the  plea  afforded  a  good  primft  facie  defence  to  the  action  within  the  11  Geo. 
2,  c.  19,  s.  1.  It  is  unnecessary,  in  a  plea  fhuned  undes  this  statute,  to  show  that  the  goods 
have  not  been  made  the  subject  of  a  bonft  fide  sale  to  persons  not  privy  to  the  fraudulent  re* 
moval,  as  provided  by  the  2d  sect ;  that  fact  must  be  replied. 

It  is  also  unnecessary  to  state  in  the  plea  that  the  party  upon  whose  land  the  goods  are  seized  is 
privy  to  the  fraud;  and  a  previous  request  is  unnecessary,  in  order  to  give  the  landlord  the 
right  to  break  into  the  premises  for  the  purpose  of  seizing  the  goods. 

Trespass. — The  declaration  stated,  that  the  defendants  broke  and 
^a-iQ-i  entered  a  certain  close  of  the  plaintiff,  called  *the  stable,  in  the 
-'  county  of  Carnarvon,  and  broke  open,  palled  dovrn,  and  damaged 
two  doors  of  the  plaintiff,  of  and  belonging  to  the  said  close,  and  then 
broke  and  spoiled  divers  locks  of  the  plaintiff  belonging  to  the  said 
doors,  and  then  seized  divers  goods  and  chattels  of  the  plaintiff,  to  wit, 
five  horses,  &c.,  therein,  and  then  took  and  carried  away  the  same,  and 
converted  them  to  the  defendants'  own  use,  &c. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  that  the  said 
close,  doors,  &c.,  were  not  the  plaintiff's,  modo  et  form&;  thirdly,  that 
the  goods  and  chattels  were  not  the  plaintiff's,  modo  et  fbrm&.  Upon 
these  pleas  the  plaintiff  joined  issue. 

The  defendants  pleaded,  fourthly,  to  the  whole  declaration,  that  one 
Owen  Owens  for  a  long  time,  to  wit,  for  the  space  of  half  a  year  next 
before  and  ending  on  the  1st  day  of  September,  1850,  and  from  thence 
until  and  at  the  said  times  when,  &c.,  held  and  enjoyed  a  certain  water 
corn-mill  and  premises,  situate  in  the  parish  of  Aber,  in  the  county  of 
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Carnarvon,  under  and  by  yirtue  of  a  certain  demise  thereof  theretofore, 
to  wit,  on  the  first  day  of  September,  1849,  made  by  the  defendant  E. 
G.  Roberts  to  the  said  0.  Owens,  for  the  term,  to  wit,  of  one  year  from 
thence  next  ensuing,  and  so  on  from  year  to  year,  and  so  long  as  the 
said  defendant  and  the  said  0.  Owens  should  respectively  think  fit,  at 
and  under  the  yearly  rent  of  180Z.,  payable  half-yearly  by  even  and 
equal  portions,  the  reversion  thereof,  to  wit,  in  fee,  then  and  still  belong* 
ing  to  the  defendant  the  said  E.  G.  Roberts ;  and  further  that,  on  the 
day  and  year  first  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  65^. 
of  the  rent  aforesaid,  for  half  a  year  of  the  said  term,  ending  on  the 
same  day  and  year,  became  and  was  due  and  payable  from  the  said  0. 
Owens  to  the  defendant  the  said  E.  G.  Roberts,  and  at  the  several  times 
when,  &c.,  was  in  arrear  and  unpaid ;  and  that  the  said  0.  Owens,  after 
the  said  rent  became  and  was  due  and  payable,  and  whilst  *the  r^c^oA 
same  was  actually  due,  in  arrear,  and  unpaid,  and  within  thirty  ^ 
days  next  before  the  said  several  times  when,  &c.,  fraudulently  and 
clandestinely  conveyed  and  carried  off  and  from  the  said  premises  so 
held  and  enjoyed  by  him  as  such  tenant  thereof  as  aforesaid,  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  being  the  proper 
goods  and  chattels  of  him  the  said  0.  Owens,  in  order  to  prevent  the 
said  defendant  from  distraining  the  same  for  the  said  rent  so  before  and 
at  the  time  of  the  said  removal  actually  due,  in  arrear,  and  unpaid  as 
aforesaid ;  and  for  that  purpose  conveyed  the  said  goods  and  chattels 
in  the  said  declaration  mentioned  to'  the  said  close  in  which,  &c. ;  and 
because  the  said  goods  and  chattels,  which  had  been  so  fraudulently  and 
clandestinely  conveyed  away  and  carried  off  by  the  said  0.  Owens  as 
aforesaid,  still  remained  and  were  in  the  said  close  in  which,  &c.,  to 
which  the  same  had  been  so  conveyed  as  aforesaid,  and  were  there  kept 
locked  up,  so  as  to  prevent  them  from  being  seized  and  taken  as  a  dis- 
tress for  the  said  arrears  of  rent,  the  said  E.  G.  Roberts  in  his  own 
right,  and  the  said  other  defendants  as  the  servants  of  the  said  E.  G. 
Roberts,  and  by  his  command,  afterwards,  and  while  the  said  rent  so 
remained  .due,  in  arrear,  and  unpaid  as  aforesaid,  and  within  thirty 
days  next  after  the  said  goods  and  chattels  were  and  had  so  been  fraudu* 
lently  and  clandestinely  conveyed  away  and  carried  off  as  aforesaid,  and 
whilst  they  remained  so  kept  locked  up  as  aforesaid,  that  is,  at  the 
times  when,  &c.,  entered  into  the  close  in  which,  &c.,  in  the  said  decla- 
ration mentioned,  in  order  to  seize  and  take  the  said  goods  and  chattels 
80  therein  being  as  aforesaid,  as  a  distress  for  the  said  arrears  of  rent 
so  due  and  owing  as  aforesaid,  and  did  thereupon,  at  the  several  times 
when,  &c.,  and  within  thirty  days  next  after  the  said  goods  and  chattels 
had  been  and  were  so  fraudulently  and  clandestinely  conveyed  away 
and  carried  off  as  aforesaid,  in  the  said  close  in  which,  &c.,  take  and 
seize  the  said  goods  and  ^chattels  so  there  found  as  a  distress  r^/»o| 
for  the  said  arrears  of  rent,  the  same  then  remaining  due,  in  ^ 
arrear,  and  unpaid;  and  because,  on  the  occasion  aforesaid,  the  said 
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^oodfl  and  chattels  had  been  and  were  pnt  and  kept  in  the  said  close  in 
which,  kc.y  locked  np,  so  as  to  prevent  them  from  being  taken  or  seized 
as  a  distress  for  the  said  arrears  of  rent,  and  so  that  the  defendants 
could  not,  without  breaking  open  and  entering  the  said  close,  seize  the 
said  goods  as  aforesaid,  the  defendant  E.  G.  Roberts  in  his  own  right, 
and  the  other  defendants,  as  bailiffs  of  the  said  E.  G.  Roberts,  and  by 
his  command,  on  the  occasion  and  at  the  time  aforesaid  of  entering  and 
taking  the  said  goods  in  the  said  close,  were  forced  and  obliged  to  and 
did,  in  order  to  seize  the  said  goods  as  aforesaid,  first  calling  to  their 
assistance  the  constable  of  the  place  where  the  said  close  and  goods 
were,  according  to  the  form  of  the  said  statute,  and  with  his  aid  and 
assistance,  in  the  daj-time,  break  open  and  enter  the  said  close,  in  order 
to  take  and  seize,  and  did  then  as  aforesaid  take  and  seize,  the  said 
goods  and  chattels  for  the  said  arrears  of  rent,  according  to  the  said 
statute ;  and  in  so  breaking  and  entering  the  said  close  did,  to  a  small 
and  necessary  extent,  commit  the  supposed  trespasses,  so  far  as  they 
relate  to  the  said  doors,  locks,  &c. ;  and  the  defendants,  on  the  occasion 
aforesaid,  did  no  unnecessary  damage,  and  no  more  than  was  necessary 
to  enable  them  to  seize  the  said  goods  as  aforesaid,  for  the  purposes 
aforesaid. — ^Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  grounds  (inter  alia)  that 
it  was  improperly  pleaded  to  the  whole  declaration ;  that  the  statement 
in  the  plea,  that  the  goods  and  chattels  were  the  property  of  the  said 
Owen  Owens,  was  inconsistent  with  the  allegation  in  the  declaration, 
that  they  were  the  plaintiff's ;  and  that  it  amounted  to  an  argumenta- 
tive traverse  of  the  goods  mentioned  in  the  declaration  being  the  plain- 
ti^T^s  as  therein  alleged. — Joinder  in  demurrer. 

*622]     *The  case  was  argued  in  last  Hilary  Term  (Jan.  19),  by 

Cowling  ( Wehhy  with  him)  in  support  of  the  demurrer. — The  fourth 
plea,  which  professes  to  be  framed  under  the  11  Geo.  2,  c.  19,  is  bad 
in  form  and  in  substance.  First,  as  to  the  question  of  form :  the  plea 
amounts  to  an  argumentative  denial  that  the  goods  seized  wera  the  goods 
of  the  plaintifi*.  If,  on  the  other  hand,  the  plea  should  be  taken  to 
admit  that  the  goods  were  the  plaintiff's,  in  that  case  it  is  no  answer 
to  the  action.  Fletcher  v,  Marillier,  9  A.  &  E.  457,*  is  an  express 
authority  that  the  plea  amounts  to  an  argumentative  traverse.  Lord 
Dbnman,  C.  J.,  in  delivering  the  judgment  of  the  Court  in  that  case, 
says,  <<  The  justification  asserts  that  the  goods  were  the  property  of 
one  Stent ;  that  they  had  been  fraudulently  removed  by  him  from  a 
house  which  he  held  as  tenant  to  the  defendant,  in  order  to  avoid  a  dis- 
tress for  rent  in  arrear;  and  that  they  had  been  placed  in  the  plaintiff's 
house  with  her  privity  and  consent,  against  the  form  of  the  statute; 
and  then  goes  on  to  justify  entering  the  house  in  order  to  seize  the 
goods,  and  the  seizing  them  under  the  provisions  of  11  Geo.  2,  c.  19, 
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.6.  7.  If  by  tliis  plea  it  be  meant  to  deny  that  the  goods,  at  the  tiiiie 
of  the  seizure,  were  the  goods  of  the  plaintiff,  the  denial  is  plainly  indi- 
rect and  argumentative,  and  the  plea  is  bad  for  that  reason,  which  is 
Assigned  as  cause  of  demurrer ;  if,  on  the  other  hand,  the  plea  be  taken 
to  admit  the  goods  to  have  been,  at  the  time  of  the  seizure,  the  goods 
of  the  plaintiff,  then  the  plea  is  bad,  in  not  bringing  the  case  within  the 
11  Qeo.  2,  c.  19.  That  statute  authorizes  the  landlord  to  follow  goods 
only  which  belonged  to  the  tenant  at  the  time  of  remoral;  and  not  eyen 
those,  if  bonft  fide  transferred  to  an  innocent  person,  for  yalue ;  that  is*, 
in  effect,  goods  which  at  the  removal  were,  and  at  the  time  of  the  seiz- 
ure continued  to  be,  the  goods  of  the  tenant.  It  is  obviously  inconsistent 
with  the  right  to  seize  under  the  statute,  *to  admit  that,  at  the  r^ci^oo 
time  of  the  seizure,  they  were  the  goods  of  the  plaintiff,  not  ^ 
being  the  tenant."  [Pabee,  B.— It  is  not  necessary  under  the  statute, 
that  the  goods  should  be  the  tenant'sL  at  the  time  of  the  ^etzurcy  although 
they  must  be  so  at  the  time  of  the  removal,  to  give  the  landlord  the 
power  of  distraining  them.  For  if  the  goods  have  been  transferred  by 
gift,  or  have  even  been  the  subject  of  a  sale  not  made  bon&  fide,  the  land- 
lord has  a  right  to  seize  them.]  The  plea  does  not  give  the  plaintiff  any 
colourable  title  to  the  goods,  but  leaves  it  altogether  in  dubio  whether 
the  goods  were  his  or  not :  2  Wms.  Saund.  84  e,  note  {e).  The  plea  is 
therefore  informal.  [Martin,  B. — The  defendant  could  not  have  given 
this  defence  in  evidence  under  a  traverse  that  the  goods  were  the  goods 
of  the  plaintiff.] 

Secondly,  the  plea  is  bad  in  substance.  By  the  7th  section  of 
the  11  Geo.  2,  c.  19,  a  landlord  can  upon  certain  conditions  only  seize 
goods  fraudulently  and  clandestinely  removed  from  the  demised  pre- 
mises. The  statute  expressly  requires  the  concurrence  of  two  things^ 
to  give  the  landlord  this  right :  first,  it  must  be  shown  that  the  goods 
have  been  unlawfully  removed ;  and  secondly,  that  they  have  not  been 
legally  sold.  The  second  section  provides,  that  no  landlord  shall  seize 
goods  <<  which  shall  be  sold  bon&  fide  and  for  a  valuable  consideration, 
before  such  seizure  made,  to  any  person  or  persons  not  privy  to  such 
fraud  as  aforesaid."  This  section  imposes  a  condition  precedent  upon 
the  landlord's  right  of  distress.  The  defendant,  therefore,  should  have 
distinctly  shown  that  the  goods  were  not  so  transferred  before  the  seizure. 
In  1  Wms.  Saund.  288  b,  note  ((2),  it  is  laid  down,  that  <<  a  proviso  is 
properly  the  statement  of  something  extrinsic  of  the  subject-matter  of 
a  covenant,  which  shall  go  in  discharge  of  that  covenant  by  way  of 
defeasance ;  an  exception  is,  a  taking  out  of  the  covenant  some  part  of 
the  subject-matter  of  it.  If  these  be  right  definitions,  the  plaintiff 
need  never  state  a  proviso,  but  must  always  state  an  exception."  It 
♦therefore  lies  upon  the  defendant  to  show  that  the  transfer  of  ^^^^  - 
the  goods  was  illegal.  Where,  in  answer  to  an  action  on  a  bill  '- 
of  exchange,  the  defendant  pleads  that  it  was  illegal  in  its  inception, 
and  that  the  plaintiff  took  it  without  value,  to  which  the  plaintiff  replies 
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de  injuria,  the  illegality  being  proved,  the  onus  is  cast  upon  the  plain- 
tiff of  proving  that  he  gave  value :  Bailey  v.  Bidwell,  18  M.  &  W.  78. 
In  Thornton  v»  Adams,  5  M.  &;  SeL  88,  it  was  held  that  the  plea  must 
show  that  the  goods  removed  were  the  tenant's  at  the  time  of  the 
removal.  The  plea  is  also  bad,  because  it  does  not  contain  any  state- 
ment that. the  plaintiff  in  any  way  participated  with  the  tenant  in  the 
illegal  removal  or  custody  of  the  goods.  It  must  therefore  be  taken 
that  the  plaintiff  was  ignorant  of  the  fact,  and  that  he  was  not  a  party 
to  the  transaction.  The  plea  does  not  even  state  that  the  goods  were 
placed  on  the  plaintiff's  close  by  his  consent.  In  Fletcher  v.  Marillier, 
9  A.  &  E.  457,»  Rich  v.  WooUey,  7  Bing.  651,»»  and  Angell  v.  Harrison, 
17  L.  J.,  Q.  B%,  25,  the  picas  severally  contained  an  allegation  to  the 
effect  that  the  plaintiff  was  a  participator  in  the  illegal  act  of  the  tenant. 
The  third  section  shows  that  th^  legislature  intended  to  punish  the 
tenant  who  defrauded  his  landlord,  and  the  party  assisting  him ;  but 
they  never  could  have  meant  that  the  statute  should  thus  affect  an  inno- 
eent  party. 

In  the  next  place,  as  it  must  be  presumed  that  the  plaintiff  is  an 
innocent  party,  it  ought  to  have  been  averred  in  the  plea  that  a  demand 
was  made  by  the  landlord  for  permission  to  enter  the  premises  for  the 
purpose  of  seizing  the  goods.  The  necessity  of  breaking  open  the  door 
of  the  house  might  thus  have  been  avoided.  The  power  of  entering  a 
dwelling-house,  for  the  purpose  of  seizing  goods  which  have  been  depo- 
sited there  by  a  stranger,  is  one  which  may  work  injustice.  The  statute, 
ilo  doubt,  does  not  contain  any  provision  by  which  a  demand  is  expressly 
^oofTi  ^required ;  but  if  it  is  capable  of  being  construed  in  favour  of 
-*  this  position,  it  ought  to  receive  such  an  interpretation :  Harper 
V.  Carr,  7  T.  R.  270. 

TFtZ2e«,  contrd.. — ^First,  as  to  the  objection  that  the  plea  is  bad  by 
reason  of  its  omitting  to  state  that  the  plaintiff  participated  in  the  act 
pf  the  tenant,  and  in  support  of  which  position  several  cases  are  cited 
in  which  such  an  averment  has  been  introduced  into  the  plea;  the 
answer  is,  that  the  statute  does  not  require  such  an  averment.  The 
third  section  imposes  a  distinct  penalty  upon  the  tenant  who  fraudulently 
removes  his  goods ;  and  in  case  of  a  third  party  wilfully  aiding  the 
tenant,  it  imposes  upon  him  a  like  penalty.  But  the  enactments  of  the 
statute  give  the  landlord  the  power  of  following  the  goods  upon  the 
premises  of  any  person,  whether  he  participate  or  not  with  the  tenant 
in  the  fraud  upon  his  landlord. 

Secondly,  it  is  said  that  there  ought  to  have  been  a  demand  of  admit- 
tance. But  the  statute  contains  no  provision  whatever  which  requires 
a  demand  to  be  made.  The  7th  section  enacts,  that  it  shall  be  lawful, 
«<in  the  case  of  a  dwelling-house,  oath  being  first  made  before  some 
justice  of  the  peace  of  a  reasonable  ground  to  suspect  that  such  goods 
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or  chattels  are  therein,  in  the  day  time  to  break  open  and  enter  into 
Bach  house,  barn,  stable,  outhouse,  yard,  close,  and  place,  and  to  take 
and  seize  such  goods  and  chattels,  for  the  said  arrears  of  rent,  as  he, 
she,  or  they  might  have  done,  by  virtue  of  this  or  any  former  Act,  if 
Buch  goods  and  chattels  had  been  put  in  any  open  field  or  place."  It 
may  be  admitted  that  a  sheriff,  in  order  to  execute  process  of  the  law 
upon  the  defendant,  or  his  property  removed  there  to  avoid  an  execution, 
must  demand  admittance  before  he  can  lawfully  break  the  outer  door 
of  a  dweUing-hotue :  Ratcliffe  v.  Burton,  8  Bos.  &  P.  229,  Hutchinson 
V.  Birch,  4  Taunt.  627.  But  in  the  present  case,  the  steps  which  are 
to  be  taken  in  making  '^'the  distress  are  expressly  pointed  out  by  r«/*o/* 
the  statute.  [Parks,  B. — Suppose  goods  are  placed  upon  a  per-  ^ 
Bon's  land  without  his  privity,  can  the  landlord  follow  the  goods  and 
enter  the  premises  by  violence  for  that  purpose,  without  having  first 
requested  permission  to  do  so  ?]  He  may  under  this  statute.  In  Yiner's 
Abridgment,  tit.  <<  Trespass"  (I.  a.),  it  is  said,  « If  a  man  takes  my 
goods  and  carries  them  into  his  own  land,  I  may  justify  my  entry  unto 
the  said  land  to  take  my  goods  again ;  for  they  came  there  by  his  own 
act."  Patrick  v,  Oolerick,  8  M.  &  W.  488,  is  to  the  same  effect.  [Pabke, 
B. — ^A  trespasser  may  be  followed  upon  his  own  land,  but  the  difficulty 
which  presses  me  is,  whether  the  statute  gives  the  power  of  going  upon 
the  land  of  an  innocent  party.  What  remedy  would  the  party  have  ?] 
If  he  has  taken  no  share  in  the  transaction,  his  remedy  will  be  against 
the  party  who  deposits  the  goods  upon  his  property. 

Thirdly,  it  is  said  that  the  plea  ought  to  have  shown  that  the  plaintiff 
was  not  a  bonft  fide  purchaser  for  a  valuable  consideration,  within  the 
second  section  of  the  Act.  But  if  the  plea  had  contained  such  a  state- 
ment, it  would  have  amounted  to  an  argumentative  denial  of  the  goods 
being  the  plaintiff's.  The  second  section  comes  by  way  of  proviso,  and 
the  plaintiff,  if  he  can  bring  his  case  within  it,  ought  to  make  it  the 
subject  of  a  replication :  Thibault  v.  Gibson,  12  M.  &  W.  88,  Wash- 
bourn  v.  Burrows,  1  Exch.  107,  Upton  v.  Bassett,  Cro.  Eliz.  445. 

Lastly,  the  plea  is  good  in  form,  for  it  does  not  amount  to  an  argu- 
mentative traverse  of  the  goods  being  the  plaintiff's.  If  the  plaintiff 
became  the  owner  of  the  goods  by  way  of  gift,  the  qjdcond  section  does 
not  apply.  The  plea,  therefore,  sufficiently  admits  that,  at  the  time  of 
the  seizure,  the  goods  were  the  plaintiff's.  The  defendant  could  not 
have  availed  himself  of  the  defence  set  up  in  the  fourth  *plea,  r«/«9iT 
under  a  traverse  of  the  goods  being  the  plaintiff's.  The  property  ^ 
in  the  goods  is  not  changed  by  the  distress :  Samuel  v.  Duke,  8  M.  & 
W.  622.  The  plea  does  not  require  express  colour :  Doctor  Leyfield's 
ease,  9  Bep.  405. 

Cowling  was  heard  in  reply. 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
YOL.  yn. — 54  2  n  2 
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Parke,  B. — This  case  was  argaed  before  my  Lord  Chief  Baron  and 
my  Brothers  Aldebson,  Martin,  and  myself,  at  the  Sittings  in  last 
Term.  The  declaration  was  in  trespass.  [His  Lordship,  after  stating 
the  pleadings,  proceeded:]  This  plea  admits  that  the  goods  seized 
were,  at  the  time  of  the  seizure,  the  goods  of  the  plaintiff,  as  averred  in 
the  declaration,  but  justifies  that  seizure  on  the  ground  that  the  same 
goods  had  been,  within  tlurty  days  before,  fraudulently  carried  off  by 
the  tenant,  being  his  own  goods,  from  the  demised  premises  to  preyent 
a  distress  for  rent,  and  locked  up  on  the  plaintiff's  close ;  and  it  avers 
the  locks  to  have  been  broken  in  the  presence  of  a  constable. 

The  question  on  general  demurrer  is,  whether  this  plea  states  a  good 
prim&  facie  case  within  the  enactment  of  the  11  Geo.  2,  c.  19,  s.  1. 
We  think  it  does.  If  goods  of  the  tenant  are  fraudulently  conveyed 
away,  they  are  by  that  section  made  liable  to  a  distress  within  the 
period  of  thirty  days,  to  whatever  place  removed.  By  the  general 
terms  of  the  section,  liability  attaches  to  the  particular  goods  them- 
selves, not  merely  so  long  as  they  continue  the  goods  of  the  tenant ; 
and  then  the  next  section,  which  states  by  way  of  proviso  that  no  land* 
lord  shall  take  or  seize  goods  as  a  distress,  which  have  been  bonfi  fide 
sold  for  a  valuable  consideration  to  persons  not  privy  to  the  fraud, 
operates  as  a  defeasance  of  the  provisions  of  the  former  section,  and 
*f>9m  ^^^^  ^^^  goods  so  sold  out  of  its  ^operation.  If  the  plaintiff  fell 
-*  within  that  category,  he  ought  to  have  so  replied,  according  to 
the  rules  of  pleading.  And  a  reason  for  this  enactment  being  made  in 
the  shape  of  a  proviso  is,  that  the  plaintiff  knows  his  title  to  the  goods 
better  than  the  landlord;  and  the  defendant  ought  not  to  be  called 
upon  to  plead  as  part  of  his  justification  that  they  were  not  so  sold. 
In  the  absence  of  such  a  replication,  the  plaintiff  must  be  taken  to  have 
been  either  merely  in  possession  of  the  goods,  or  a  bailee,  or  to  have 
been  a  donee  without  value ;  and  therefore  the  liability  of  those  goods 
to  distress  still  continued. 

But  it  was  then  contended,  that  the  plaintiff's  close  could  not  be 
entered,  and,  still  more,  his  loeks  could  not  be  broken,  unless  he  was  a 
party  to  or  at  least  conusant  of  the  fraudulent  removal  of  the  goods ; 
for  it  would,  it  was  said,  be  a  hardship  on  him  if  innocent,  and  if  the 
goods  were  locked  up  without  his  privity  or  knowledge  in  his  close,  that 
his  locks  should  be  broken  ;  and  further,  that  it  could  not  be  a  justifi- 
able act  to  break  open  his  gates  without  a  previous  request  to  open 
them ;  and  though  the  statute  in  express  words  requires  neither  one 
circumstance  nor  the  other,  one  or  both  must  by  implication  be  deemed 
necessary,  on  the  plain  principles  of  justice. 

We  do  not  think  that  either  of  these  circumstances  were  necessary 
conditions  to  the  exercise  of  the  right  given  by  the  statute.  According 
to  the  ordinary  construction  of  the  words  they  are  not  requisite,  nor 
are  they,  we  think,  implied.  Though,  in  some  cases,  it  might  be  just 
to  require  both  circumstances,  in  the  great  majority  which  occur  it 
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woald  not  be  so ;  for,  generally,  goods  fraudulently  removed  are  not 
Becreted  in  a  man's  close  or  house  without  his  privity  or  consent.  The 
legislature  may  be  presumed  to  have  had  this  in  their  contemplation : 
ad  ea  quse  frequentius  accidunt  jura  adaptantur.  The  remedy  against 
the  fraud  of  the  tenant  given  by  the  Act  is  a  stringent  one,  and  meant 
to  be  operative ;  and  if  it  were  made  a  ^condition  to  the  exercise  r^ci^oq 
of  this  power,  that  the  landlord  should  prove  the  privity  of  the  *- 
person  in  possession  of  the  goods,  it  might  be  very  difficult  to  do  so,  or 
to  ascertain  that  within  the  period  allowed  to  distrain ;  and  then  the 
remedy  would  be  of  little  value.  Again,  if  the  gate  of  a  field  could  not 
be  broken  open  without  a  previous  request  to  open  it,  it  may  easily  be 
conceived  that  a  great  impediment  would  be  interposed,  by  the  necessity 
of  searching  for  and  finding  the  occupier  in  order  to  make  a  request ; 
and  as  it  rarely  happens  that  the  occupier  of  the  field  would  be  innocent, 
the  statutory  provision  is  by  no  means  on  the  whole  unjust ;  and  the 
presence  of  the  peace  officer  is  a  protection  against  any  excess.  Besides, 
if  the  plaintiff  were  really  innocent  of  all  collusion  with  the  fraudulent 
tenant  or  person  placing  the  goods  on  his  close,  he  would  have  a  remedy 
against  that  person  for  the  damage  sustained  by  the  act  of  the  landlord. 
We  think  therefore  that  the  plea  is  good  on  general  demurrer. 

The  grounds  of  special  demurrer  are  also  insisted  on.  The  first 
ground  is,  that  the  statement  that  the  goods  were  those  of  the  tenant  is 
inconsistent  with  the  allegation  in  the  declaration,  that  they  were  the 
plaintiff 's,  and  so  an  argumentative  traverse ;  and  if  the  plea  admits  the 
goods  to  be  the  plaintiff's,  then  the  right  to  distrain  did  not  exist, 
because  it  applies  only  to  cases  in  which  the  tenant  removes  his  own 
goods.  But  this  is  a  misapprehension.  The  plea  admits  the  goods  to 
be  the  plaintiff's  at  the  time  of  Beizure^  and  avers  that  they  were  the 
tenant's  at  the  time  of  removal^  in  which  there  is  no  inconsistency 
whatever.  Both  may  be  perfectly  true.  There  is,  therefore,  no  such 
dilemma  as  suggested  in  the  special  demurrer. 

From  some  passages  in  the  judgment  of  Lord  Denman,  in  the  Queen's 
Bench,  in  Fletcher  v.  Marillier,  9  Ad.  k  E.  461,»  (if  the  report  be 
correct),  it  would  appear,  that  the  difference  between  the  *time  r^^ooc^ 
of  removal  and  of  seizure  was  not  adverted  to ;  but  the  case  itself  ^ 
is  distinguishable,  as  the  plea  admitted  the  goods  at  the  time  of  seizure 
to  be  the  property  of  and  in  the  possession  of  the  tenant,  and  no  colour 
of  title  was  given  to  the  plaintiff;  and  that  is  pointed  out  as  a  cause  of 
special  demurrer,  and  also  relied  upon  in  the  judgment.  Our  judgment 
is  therefore  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

*  B.  0.  L.  R.  vol.  36. 
(a)  See  the  following  case. 

The  powers  of  the  landlord  in  making  s  die-  eommon  law  or  under  the  statute  11  Geo.  2,  e. 
tressy  are  not  as  eztensire  as  those  of  the  sheriiT  19,  break  open  the  door  of  a  bam  or  other  ont. 
in  exeenting  %  wril»  and  he  caano^  either  at    hoosei  on  the  demised  premises,  eren  for  die  pnr^ 
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pose  of  distraining  goods,  which  have  been  placed  may  under  that  statate,  break  open  the  door  of 

there  fraadnlently  in  order  to  avoid  a  distress :  uiy  building  to  which  they  are  taken. 

Dent  V.  Hancock,  5  Gill,  129,  Brown  o.  Glenn,  See  ante,  72,  77,  u  to  the  right  of  the  sherilT 

2  English  Law  A  Equity  R.  51,  Hilary  T.  1851.  or  landlord,  to  raise  the  latch  of  an  outer  door, 

When,  however,  the  goods  are  fraudalently  re-  for  purpose  of  making  a  distress  or  levy. 
jioTed  from  the  premises  to  prevent  a  distress,  he 


Thomas  v.  Watkins.    April  26. 

To  an  action  of  trespass  for  breaking  and  entering  the  plaintilT's  house  and  seizing  his  goods, 
the  defendant  pleaded  that  one  Thomas  held  a  house  as  tenant  to  one  Payne,  at  a  certain  rent; 
that  the  rent  was  in  arrear ;  that  the  said  goods,  being  the  goode  of  Thomas,  were  fraudulently 
and  clandestinely  conveyed  by  him  from  his  house  to  prevent  a  distress,  and  were,  with  the 
plaintiff's  consent,  placed  in  the  plaintiif's  house ;  whereupon  the  defendant^  as  baililT  of  Payne 
and  by  his  command,  seised  the  goods  as  a  distress. 

Replication,  that  the  said  goods  were  not  the  goods  of  Thomas,  nor  were  they  fraudulently 
and  clandestinely  conveyed  away  by  Thomas  to  prevent  a  distress : — SembUf  that  the  replica- 
tion was  not  open  to  the  objeotion  of  multifariousness^  but  that  it  was  a  good  answer  to  the 
plea. 

Trespass  for  breaking  and  entering  the  dwelling-honse  of  the  plain- 
tiff, and  for  seizing  his  goods. 

Plea,  under  the  11  Geo.  2,  c.  19,  that  one  E.  Thomas  held  a  certain 
house  as  tenant  to  one  Payne,  at  the  yearly  rent  of  65L  ;  that  the  rent 
was  due  and  in  arrear  from  Thomas  to  Payne;  that  the  said  goods, 
being  the  goods  of  Thomas,  were  fraudulently  and  clandestinely  con- 
veyed away  by  him  from  his  said  dwelling  house,  to  prevent  Payne 
from  distraining  them,  and  were,  with  the  consent  and  privity  of  the 
plaintiff,  placed  in  the  plaintiff 's  dwelling-house;  whereupon  the  defend- 
ant, as  the  bailiff  of  Thomas,  and  by  hb  command,  seized  the  said 
goods  as  a  distress. — ^Verification. 

Replication,  that  the  said  goods  were  not  the  goods  of  Thomas,  nor 
were  they  fraudulently  and  clandestinely  conveyed  away  by  Thomas  to 
prevent  a  distress. 

Special  demurrer,  assigning  for  causes,  that  the  replication  was  bad, 
as  being  double  and  multifarious. — Joinder  in  demurrer. 

*fi^n  *Wtlle$  in  support  of  the  demurrer. — The  replication  is  bad 
-*  for  the  reasons  assigned.  If  the  plaintiff  had  traversed  either 
allegation,  and  the  defendant,  on  the  trial,  were  to  fail  in  the  proof  of 
the  allegation  so  traversed,  the  plea  would  not  be  supported.  The 
replication  is  therefore  double. 

Prideauxy  contrfl. — The  plaintiff  might  have  replied  de  injuria  to  this 
plea,  as  is  clear  from  the  case  of  Bowler  t;.  Nicholson,  12  A.  &  E.  341.* 
There  the  plaintiff  himself  was  the  tenant,  and  the  replication  was  held 
insufficient,  on  the  ground  that  the  plea  alleged  an  authority  given  by 
law,  which  was  explained  by  Patteson,  J.,  to  mean  an  authority  which 

»E.  C.  L.R.Tol.iO. 
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nmflt  be  mediately  or  immediately  derived  from  the  plaintiff.  In  the 
present  case,  the  relationship  of  landlord  and  tenant  does  not  exist 
between  the  plaintiff  and  the  defendant.  These  parties  are  mere  stran« 
gers.  Now,  the  replication  de  injurifi  wonld  have  put  in  issue  all  the 
material  allegations  in  the  plea.  The  plaintiff  is,  therefore,  at  liberty 
to  traverse  any  one  or  more  of  the  material  allegations:  Garten  v. 
Robinson,  2  Dowl.  P.  C,  N.  S.,  41.  [Martin,  B. — ^When  a  particular 
formula  is  given,  can  the  pleader  depart  from  it  ?  In  Sutherland  v. 
Pratt,  11  M.  &  W.  296,  it  was  held  that  a  defendant  cannot  separately 
traverse  an  allegation  which  would  be  put  in  issue  by  a  plea  of  the 
general  issue.]  In  Ghadwick  v.  Herapath,  3  C.  B.  885,*  it  was  held, 
that  where  a  plaintiff  may  reply  generally,  denying  the  whole  of  a  plea, 
he  is  at  liberty  to  deny  any  part  of  it.  [Parke,  B. — ^The  defendant 
had  better  withdraw  his  demurrer,  and  join  issue  upon  the  replication. 
Pollock,  0.  B. — The  inclination  of  the  opinion  of  the  Court  is  in 
favour  of  the  replication.] 

WiUe%  elected  to  amend  on  the  usual  terms* 

»  B.  C.  L.  R.  ToL  M. 


'^Landman  v.  Entwistlb.    May  1.  [*682 

In  an  aedon  by  an  engineer  against  a  proyisional  eommitteeman  of  a  Railway  Oompany,  it  ap- 
peared that,  at  a  meeting  of  the  oommittee,  at  which  the  plaintiff  was  present*  it  was  resolvedf 
"  that  the  proyisional  committee  disclaim  the  intention  of  taking  on  themselyes  uiy  personal 
responsibility  as  regards  the  expenses  incurred  or  to  be  incurred  in  or  about  the  Oompany,  and 
that  no  snch  responsibility  shaU  attach  to  tl\em."  At  another  meeting,  at  whioh  the  plaintiir 
was  also  present^  a  resolution  was  passed,  which  contained  a  statement  that  the  plaintiff  had 
said  "  that  he  would  make  no  claim  for  his  services  until  there  should  be  sufficient  funds  of  the 
Company  to  meet  any  demand  he  might  be  entitled  to  make."  The  plaintiff  stated  in  a  letter^ 
that "  he  never  understood  that,  unless  the  project  was  suocessftil,  the  engineers  were  to  aban- 
don all  claim ;  but  he  did  understand,  that  the  individuals  comprising  the  committee  were  not 
to  be  held  personally  liable."  At  a  subsequent  meeting  of  the  committee,  it  was  resolved, 
**  that  the  committee  bind  themselves  to  be  answerable  to  the  extent  of  10002.,  to  be  applied  to 
engineering  and  surveying  purposes."  The  scheme  was  abandoned,  and  deposits  to  the  amount 
of  41682.,  whioh  had  been  received  by  the  committee,  were  returned  to  the  shareholders  :— 
Held,  that  the  defendant  was  not  responsible,  the  contract  being  that  the  plaintiff  should  be 
paid  out  of  such  funds  as  could  be  properly  applied  in  satisfaction  of  his  claim,  and  there  were 
no  ftinds  of  that  description. 

Assumpsit  for  work  and  labour,  &c. — Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  0.  B.,  at  the  Middlesex  Sittings  after 
last  Hilary  Term,  it  appeared  that  the  action  was  brought  to  recover 
the  sum  of  616Z.  18«.  4e2.,  claimed  by  the  plaintiff  for  his  services  as 
the  engineer  of  a  projected  railway  company,  called  the  Kentish  Rail- 
way Company,  of  which  the  defendant  was  one  of  the  provisional 
committee.  On  the  part  of  the  plaintiff  the  following  documentary 
eyidence  was  adduced.     On  the  7th  of  October,  1844,  the  plaintiff 
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"vrote  to  the  secretary  of  the  Company  as  follows : — <<  Haying  now  made 
all  the  necessary  trials,  sections,  and  inspections  of  the  conntry  along 
the  line  between  Gravesend  and  the  proposed  western  terminus,  I  think 
it  desirable  that  no  time  should  be  lost  in  calling  a  meeting  of  the  com- 
mittee, in  order  that  they  may  adopt  the  necessary  measures  for  pro- 
viding the  funds  indispensably  required  for  carrying  on  the  final  surveys, 
and  completing  the  parliamentary  documents." 

At  a  meeting  of  the  committee  of  management  on  the  17th  of  Octo- 
ber, 1844,  at  which  the  plaintiff  was  present,  it  was  <<  Resolved,  that 
Messrs.  Lake  &  Co.  be  requested  to  forward  the  survey  in  such  manner 
9a  may  be  found  advisable,  Colonel  Landman  (the  plaintiff)  stating  that 
he  would  render  every  assistance  in  his  power,  and  that  he  would  make 
m^Qtyy  no  claim  for  his  personal  services,  or  for  those  *of  his  assistant, 
^  Mr.  Pinhom,  until  there  should  be  sufficient  funds  of  the  Com- 
pany to  meet  any  demand  he  might  be  entitled  to  make." 

At  a  meeting  of  the  committee  of  management  on  the  29th  of  Octo- 
ber, 1844,  one  of  the  resolutions  was  as  follows :  <<  And  it  appearing  to 
the  committee  that  it  is  absolutely  necessary  to  provide  a  fund,  in  order 
that  the  surveys  of  the  line  may  be  immediately  proceeded  with,  it  was 
(on  the  motion  of  Mr.  Entwistle)— -Resolved,  that  the  committee  bind 
themselves  to  be  answerable  to  the  extent  of  10002.,  to  be  applied  to 
engineering  and  surveying  purposes." 

At  a  meeting  of  the  committee  of  management  on  the  18th  of 
November,  1844,  after  stating  that  negotiations  had  been  entered  into 
with  the  South  Eastern  Railway  Company,  to  carry  into  effect  the  pro- 
jected Kentish  Railway,  it  was  resolved — <<  That,  having  now  an  assu- 
rance from  the  South  Eastern  Railway  Company  that  they  will  endea- 
vour to  obtain  the  authority  of  Parliament,  and  that,  if  authorized  by 
Parliament,  they  will  construct  a  line  of  railway  through  North  Kent 
to  Canterbury,  similar  in  its  general  course  to  that  proposed  by  this 
Company ;  and  having  an  engagement  from  them  to  reimburse  to  this 
committee  the  expenses  hitherto  incurred,  this  committee  are  of  opinion 
that  it  is  expedient  that  the  Kentish  Railway  Company  should  with- 
draw from  this  undertaking  in  favour  of  the  South  Eastern  Railway 
Company." 

At  a  meeting  of  the  provisional  committee  on  the  28th  of  November, 
1844,  at  which  the  defendant  was  present,  one  of  the  resolutions  was 
<«  That  B.  Gbreene,  J.  Blyth,  John  Entwistle  (the  defendant),  the  trustees 
for  this  Company,  be  a  committee  for  determining  and  settling  the  lia- 
bilities of  this  Company,  and  for  receiving  from  the  South  Eastern 
Railway  Company,  under  the  arrangement  entered  into  with  them,  the 
money  requisite  for  discharging  such  liabilities." 

*6S41      *^^  ^^^  ^^^^  ^^  November,  1844,  the  solicitors  of  the  Kentish 

-'  Railway  Company  wrote  to  the  plaintiff  as  follows : — ^«  We  are 

desired  by  the  committee  of  management  to  inform  you  that  they  have 

made  arrangements,  by  means  of  which  their  projected  line  of  railways 
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through  North  Kent  to  Canterbury  will  be  executed  by  the  South 
Eastern  Railway  Company,  and  to  request  that  you  will  furnish  them, 
as  early  as  possible,  with  a  statement  of  the  expenses  incurred  on  the 
authority  of  the  committee  in  reference  to  the  Kentish  Railway." 

On  the  patt  of  the  defendant  the  following  documents  were  given  in 
evidence : — At  a  meeting  of  the  provisional  committee  on  the  12th  of 
August,  1844,  to  which,  the  defendant  was  a  party,  and  at  which  the 
plaintiff  was  present,  one  of  the  resolutions  was :  <<That  the  provisional 
committee  disclaim  the  intention  of  taking  on  themselves  any  personal 
responsibility  as  regards  the  expenses  incurred  or  to  be  incurred  in  or 
about  the  Company,  and  that  no  such  responsibility  shall  attach  to 
them.'.'  Another  of  the  resolutions  at  the  same  meeting  was : — «  That 
it  be  a  recommendation  to  the  committee  of  management  to  endeavour 
to  secure  the  valuable  services  of  J.  Locke,  Esq.,  the  eminent  engineer, 
in  addition  to  those  of  Colonel  Landman,  the  original  projector  of  the 
railway,  it  being  clearly  understood  that  neither  of  those  gentlemen 
shall  have  any  personal  claim  against  any  member  of  the  provisional 
committee." 

On  the  9th  of  October,  1844,  the  solicitors  of  the  Company  wrote 
to  the  plaintiff,  inquiring  whether  the  survey  of  the  line  was  not  included 
in  his  <<  engagement  to  the  committee  not  to  make  any  charge  unless 
the  project  succeeded ;"  and,  on  the  11th  of  October,  the  plaintiff  wrote 
in  answer:  « I  never  understood  that,  unless  the  project  were  successful, 
the  engineers  were  to  abandon  all  claim ;  but  I  did  understand  that  the 
individuals  comprising  the  committee  were  not  to  be  held  personally 
liable.  I  am  ^perfectly  ready  to  continue  to  devote  my  time  and  r^tf^or 
attention  to  the  perfecting  of  the  survey  and  getting  up  of  the  ^ 
parliamentary  documents,  without  making  any  charge  for  the  same  until 
sufficient  funds  may  have  been  collected." 

The  scheme  was  abandoned  in  pursuance  of  the  arrangement  entered 
into  with  the  South  Eastern  Railway  Company,  and  the  deposits  on 
shares,  which  amounted  to  4168Z.,  were  returned  to  the  subscribers.  It 
was  submitted  on  the  part  of  the  defendant,  that,  under  the  above  cir- 
cumstances, he  was  not  liable,  inasmuch  as  the  contract  was  that  the 
plaintiff  should  be  paid  out  of  the  profits  of  the  undertaking.  The 
learned  Judge,  being  of  that  opinion,  directed  a  nonsuit,  reserving  leave 
for  the  plaintiff  to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that  he  was  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly^ 

The  Attamey-Cfenerai  {Soggins  and  Smythie%  with  him)  showed  cause* 
— The  plaintiff  was  cognisant  of  the  resolutions  of  the  12th  pf  August, 
1844,  and  consented  to  act  on  those  terms ;  consequently  he  has  no 
remedy  against  the  individual  members  of  the  provisional  committee. 
It  will  probably  be  argued,  that  the  deposits  on  shares  were  intended 
to  form  a  fund  available  for  all  necessary  expenses,  and  thint  the  charges 
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for  engineering  are  of  that  description.  But  it  is  clear  that  the  depo« 
sits  were  not  a  fund  oat  of  which  the  plaintiff  was  ultimately  to  be 
paid.  They  were  intended  to  provide  for  petty  cash  expenses,  neces- 
sarily incident  to  the  promotion  of  the  scheme,  and  were  never  designed 
.to  include  heavy  charges,  such  as  those  of  the  surveyor  or  engineer. 
The  shareholders  were  entitled  to  have  their  deposits  returned  as  soon 
as  the  undertaking  was  abandoned :  Ashpitel  v.  Sercombe,  5  Exch.  147 ; 
therefore  there  was  no  fund  available  for  the  plaintiff's  claim.     The 

*MC1  *^®**®'^  ^f  ^"^^  ^^^"^  ^f  November,  in  which  the  solicitors  of  the 
^  Company  request  the  plaintiff  to  furnish  them  « with  a  state- 
ment of  the  expenses  incurred  on  the  authority  of  the  committee/* 
cannot  create  any  liability  when  none  previously  existed.  Higgins  v. 
Hopkins,  3  Exch.  168,  is  distinguishable ;  for  in  that  case  there  was  no 
agreement  that  the  acting  committee  should  not  be  responsible ;  and  it 
was  a  question  for  the  jury,  whether,  under  the  circumstances,  the 
plaintiff  and  defendant  meant  to  contract  on  the  footing  of  a  personal 
liability  of  the  defendant,  either  alone  or  as  a  member  of  the  acting 
committee,  or  on  the  credit  of  the  funds.  Here  there  is  an  express 
stipulation  that  the  provisional  committee  shall  not  be  personally  liable, 
and  the  contract,  which  is  merely  conditional,  to  pay  out  of  the  funds, 
was  never  rendered  absolute  by  the  receipt  of  funds.  [Pabke,  B. — 
The  term  « funds"  does  not  mean  <<  deposits,"  but  the  funds  of  the 
Company  when  formed.] 

The  Court  then  called  on 

Sir  A,  Cockbum^  Bramtvelly  and  Wilkinson  to  support  the  rule. — 
The  question  is,  what  was  the  contract  between  the  parties ;  and  that 
is  to  be  collected  from  the  correspondence  and  the  resolutions  of  the 
committee.  The  resolution  of  the  12th  of  August,  in  which  the  com- 
mittee <<  disclaim  the  intention  of  taking  on  themselves  any  personal 
responsibility,"  is  explained  by  the  resolution  of  the  17th  of  October, 
in  which  the  plaintiff  says  that  he  will  make  no  claim  <<  until  there 
should  be  sufficient  funds  of  the  Company  to  meet  any  demand  he  might 
be  entitled  to  make."  He  never  intended  to  release  the  committee  from 
all  obligation,  but  only  that  they  should  not  be  personally  responsible 
if  there  were  funds  to  satisfy  his  claim.  That  such  was  the  plaintiff's 
^Mll  ^®^^^^S  ^  evident  from  his  letter  *of  the  11th  of  October,  in 
^  which  he  says,  <<  I  never  understood  that,  unless  the  project  was 
successful,  the  engineers  were  to  abandon  all  claim ;  but  I  did  under- 
stand that  the  individuals  comprising  the  committee  were  not  to  be  held 
personally  liable."  According  to  the  true  construction  of  these  docu- 
ments, the  meaning  of  the  parties  was,  that  the  provisional  committee 
should  not  be  liable  at  all  events,  but  that  as  soon  as  sufficient  funds 
were  collected  the  plaintiff  should  be  entitled  to  enforce  his  claim.  The 
right  to  payment  was  not  to  be  contingent  on  the  final  completion  of 
the  Company,  but  only  on  sufficient  funds  being  obtained.    Then,  were 
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there  available  funds  ?  It  is  sabmitted  that  there  vere.  The  plajBtiflT 
was  not  bound  to  consider  the  liabilities  of  the  prorisional  committee  td 
the  shareholders  in  respect  of  deposits,  but  immediately  funds  came  to 
their  hands  thej  were  liable  to  pay. 

Parke,  B. — The  rule  must  be  discharged.  It  is  clear  that  the  pkua* 
tiff  undertook  to  do  the  work,  not  upon  a  contract  with  the  provisional 
committee,  but  looking  to  the  chance  of  the  scheme  succeeding,  and  of 
there  being  funds  available  for  the  payment  of  his  claim.  The  plain- 
tiff's letter,  of  the  11th  of  October,  shows  that  there  was  no  contract 
on  the  part  of  the  provisional  committee  that  he  should  be  paid  at  all 
events.  In  the  majority  of  cases  of  this  kind,  the  contract  is  that  the 
party  shall  look  only  to  the  funds  of  the  Company,  and  not  to  the 
responsibility  of  the  individuals  who  manage  it. 

Platt,  B. — ^I  am  of  the  same  opinion.  This  action  cannot  be  main- 
tained, unless  there  was  a  personal  responsibility  on  the  p^t  of  the 
defendant  to  pay  the  plaintiff.  But,  by  the  resolution  of  the  12th  of 
August,  the  provisional  committee  distinctly  repudiate  any  personal 
liability ;  and  it  appears  from  the  resolution  of  the  17th  of  October, 
that  the  plaintiff  agreed  to  make  no  claim  for  '^his  services  <<  until  r^y»oA 
there  should  be  suflScient  funds  of  the  Company  to  meet  any  ^  , 
demand  he  might  be  entitled  to  make."  That  must  surely  mean  suffi- 
cient fands  of  that  description  which  the  committee  could  properly 
apply  in  satisfaction  of  the  plaintiff's  claim.  Now,  the  sum  of  4168{., 
which  consisted  of  deposits,  was  not  a  fund  of  that  description ;  for, 
on  the  abandonment  of  the  scheme,  all  the  depositors  were  entitled  to 
call  for  repayment  of  their  deposits,  the  consideration  upon  which  their 
duty  to  pay  was  founded  being  at  an  end.  The  sum  in  question,  there- 
fore, was  not  available  in  satisfaction  of  the  plaintiff's  demand,  and 
there  were  no  funds  out  of  which  he  was  entitled  to  be  paid. 

MARxm,  B. — I  am  of  the  same  opinion.  The  case  has  been  put  to 
us  much  in  the  same  way  that  a  counsel  puts  a  case  to  a  jury.  He 
tells  them  that  the  plaintiff  has  done  the  work,  and  that  he  is  entitled 
to  be  paid  for  it ;  and  laying  aside  the  documents  upon  which  the  con- 
tract is  founded,  he  calls  upon  the  jury,  and  frequently  with  success,  to 
infer  a  contract  which  renders  the  defendant  liable.  The  answer  is, 
that  the  true  contract  between  the  parties  must  be  looked  at  for  the 
purpose  of  ascertaining  with  whom  the  liability  rests.  Now,  in  this 
case,  was  there  any  obligation  on  the  part  of  the  provisional  committee 
to  go  on  with  the  scheme  ?  There  certainly  was  not.  They  were  at 
liberty  in  that  respect  to  act  as  they  pleased,  and  the  engineer  had  no 
right  to  compel  them  to  go  on.  He  took  the  chance  of  payment  pro* 
vided  the  scheme  succeeded,  in  which  case  he  would,  no  doubt, 
been  paid  out  of  the  profits. 

VOL,  vn. — 56  2  0 
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Pollock,  G.  B. — ^I  agree  with  the  rest  of  the  Court  that  there  is  no 
foundation  for  setting  aside  the  nonsuit. 

.Bule  discharged. 

A  creditor  who  is  limited  to  a  partionlar  Aind  the  payment  of  the  debt,  and  has  been  with- 
by  the  terms  of  the  oontraety  cannot  reooTcr,  held  or  misappropriated  by  the  debtor:  Cham- 
without  showing  that  the  Aind  was  adequate  to    bers  v.  Jaynes,  4  Bair,  39. 


*639]  *DwYBR  V.  Collins.    May  8. 

The  relation  of  attorney  and  client  presents  the  former  fVom  disclosing  any  eommnnication 
made  to  him  in  the  ordinary  course  of  his  employment^  and  on  the  faith  of  the  confidence 
which  the  client  reposes  in  his  legal  adviser.  But  the  privilege  does  not  extend  to  matters 
of  &ety  which  the  attorney  knows  by  any  other  means  than  by  confidential  communications 
with  his  client^  though,  if  he  had  not  been  employed  as  attorney,  he  probably  would  not  have 
known  them. 

Thus,  in  an  action  on  a  biU  of  exchange,  to  which  the  defendant  pleaded  that  the  biU  was  giv«n 
for  a  gaming  debt ;  and  it  was  deposed,  that  the  only  bill  which  had  been  given  by  the 
defendant  was  that  upon  which  the  action  was  brought ;  and,  after  a  request  then  made  to  the 
plaintiff  to  produce  tiie  bill,  the  plaintiff's  attorney  was  called  on  the  part  of  the  defendant, 
and  asked  whether  he  then  had  the  bill  with  him  in  Court: — Held,  that  the  attorney  would  not 
be  guilty  of  any  breach  of  professional  confidence  in  answering  the  question,  and  that  it  was 
admissible. 

The  true  principle  on  which  a  notice  to  produce  a  document  on  the  trial  of  a  cause  is  required, 
is,  not  to  give  the  opposite  party  notice  that  such  a  document  will  be  used  by  a  party  to  the 
cause,  in  order  to  enable  him  to  prepare  evidence  to  explain  or  confirm  the  document,  but  is 
merely  to  give  him  a  sufficient  opportunity  to  produce  it,  and  thereby  to  secure,  if  he  pleasea, 
the  best  evidence  of  the  contents ;  and  therefore,  where  a  document  is  shown  to  be  in  court,  a 
request  to  produce  it  immediately  is  sufficient. 

This  was  an  action  by  the  endorsee  against  the  acceptor  of  a  bill  of 
exchange :  to  which  the  defendant  pleaded,  inter  alia,  that  the  bill  was 
given  for  a  gaming  debt.  On  the  trial,  before  the  Lord  Chief  Baron, 
at  .the  Middlesex  Sittings  after  last  Term,  the  defendant  proceeded  to 
prove  his  plea ;  and  for  that  purpose  gave  evidence  of  the  gaming,  and 
Bwore  that  the  only  bill  he  ever  gave  to  the  drawer  of  the  bill  which 
was  declared  on,  was  by  way  of  payment  of  the  debt  then  incurred. 
The  defendant's  counsel,  being  required  to  prove  that  the  identical  bill 
declared  upon  was  that  which  was  given  on  that  occasion,  called  for  the 
bill,  which  the  plaintiff's  counsel  declined  to  produce.  The  defendant's 
counsel  then  called  as  a  witness  the  plaintiff's  attorney,  who  was  present 
in  Court,  and  asked  him  whether  he  had  the  bill  with  him.  The  plain- 
tiff's counsel  objected  that  such  a  question  need  not  be  answered,  as  it 
would  be  a  breach  of  professional  confidence  to  do  so.  The  Lord  Chief 
Baron,  after  consulting  some  of  the  other  Judges  of  this  Court — ^at  that 
time  sitting  in  the  Exchequer  Chamber— decided  that  the  questioxi 
must  be  answered.  The  attorney  having  admitted  that  the  biQ  was  in 
his  possession  and  in  Court,  the  defendant's  counsel  called  for  its  pro- 
duction; which  being  refused,  he  then  offered  to  give  secondary  evidence 
of  its  contents.    The  plaintiff's  counsel  objected,  that  there  ought  to 
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have  been  a  preTions  notice  *to  produce ;  and  the  Lord  Chief  r^^r^f^ 
Baron,  after  consulting  the  same  Judges,  ruled  in  favour  of  the  '- 
defendant.  The  evidence  was  then  given,  and  a  verdict  passed  for  the 
defendant,  the  Judge  reserving  leave  to  the  plaintiff's  counsel  to  move 
to  enter  a  verdict  on  the  points  made  at  the  trial. — On  a  former  day  in 
this  Term, 

Bwn^rey  obtained  a  rule  nisi  accordingly. — He  cited  Goodered  v. 
Armour,  8  Q.  B.  956,*  Cook  v.  Hearn,  1  Moo.  k  Bob.  201,  Doe  d.  Gil- 
bert V.  Boss,  7  M.  &  W.  102,  and  1  Stark,  on  Evidence,  404,  8d  edit. 

ffatckins  (James  with  him)  showed  cause.(a) — First,  the  plaintiff's 
attorney  was  not  exempt,  by  reason  of  any  privilege,  from  answering 
the  question  whether  he  had  the  bill  of  exchange  then  with  him.  The 
question  did  not  require  the  contents  of  that  document  to  be  given. 
If  he  had  been  asked  whether  his  client  was  then  present  in  Court,  that 
question  would  have  been  admissible. 

Secondly,  the  notice  to  produce  the  bill  was  given  in  sufficient  time, 
as  it  was  shown  that  that  document  was  at  the  time  in  Court ;  and 
moreover,  no  excuse  whatever  was  given  for  its  non-production,  for  the 
plaintiff  relied  solely  upon  the  objection  that  the  notice  had  not  been 
given  in  due  time,  as  required  by  the  rules  of  practice.    The  authorities 
cited  on  the  part  of  the  plaintiff,  in  moving  for  this  rule,  will  be  found 
to  be  distinguishable  from  the  present  case.   Gk>oderedv.  Armour,  8  Q. 
B.  956,*  was  an  action  against  the  acceptor  of  a  bill  of  exchange,  to  which 
the  defendant  pleaded,  that  before  and  at  the  time  of  the  acceptance  a 
fiat  in  bankruptcy  had  issued,  and  was  in  prosecution  against  the  defend- 
ant; and  that  he  then  owed  the  plaintiff  a  debt  provable  under  the  com- 
mission ;  and  that,  in  consideration  that  the  plaintiff  would  prove  such 
*debt  under  the  commission,  the  defendant  agreed  to  accept,  and  r^c^t 
did  accept,  the  bill  in  part  payment  of  the  debt,  whereby  the  bill  '- 
was  void.    The  plaintiff,  in  his  replication,  denied  the  acceptance  in 
part  payment  of  such  debt.     It  was  held  that  the  defendant  was  not 
entitled  to  give  secondary  evidence  of  the  bill  without  a  notice  ta  pro- 
duce ;  and  that  the  allegations  in  the  plea  did  not  impose  the  obligation 
upon  the  plaintiff  to  produce  the  bill  on  the  trial  of  the  cause.    In  that 
ease,  it  appears  that  no  notice  to  produce  had  been  given,  neither  was 
it  shown  that  the  bill  was  in  court.     Again,  in  Lawrence  v.  Clark,  14 
M.  &  W.  250,  where  to  a  declaration  upon  a  bill  of  exchange  the  defend- 
ant pleaded  a  plea  of  fraud  and  covin,  it  was  held  that  the  plaintiff  was 
not  bound  to  produce  the  bill  on  the  trial  without  a  notice  given  in  due 
time;    and  Aldbrson,  B.,  in  lus  judgment,  says — <<A11  these  cases 
depend  on  their  particular  circumstances,  and  the  question  in  each  is, 
whether  the  notice  was  given  in  reasonable  time  to  enable  the  plaintiff 
to  be  prepared  to  produce  the  document  at  the  time  of  the  trial.    Here 

»X.C.  L.n.voL4S. 
(•)  Apill  SO,  More  Pouooi^  0.  B.,  Paskb,  B.,  Platt,  B^  and  HiBnir,  B. 
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the  notice  was  given  at  half-paat  eight  o'clock  the  evening  before,  by 
being  left  at  the  office  of  the  attorney.  If  the  service  had  been  half 
an  hour  later,  it  would  have  been  a  bad  notice  altogether  for  that  night ; 
but,  as  it  is,  it  seems  to  me  not  to  be  a  sufficient  notice  reasonably  to 
enable  the  plaintiff  to  produce  the  bill  at  ten  o'clock  the  next  mornings 
when  the  cause  was  to  be  tried.  Several  cases  have  been  cited,  each  of 
which  depends  upon  its  own  circumstances.  In  the  present  case,  I  do 
not  say,  if  the  paper  were  lying  before  the  attorney  at  the  time,  that 
the  notice  would  not  be  sufficient ;  but  it  is  not  shown  whether  it  was 
in  his  or  his  client's  possession.  As  to  the  other  point,  I  am  clearly 
of  opinion  that  the  evidence  was  not  admissible  without  a  notice  to 
*M^'\  *P^^^^^*     ^^  certainly  is  in  the  nature  of  secondary  evidence, 

^  for  the  purpose  of  showing  the  identity  of  the  bill."  And  Rolfb, 
B.,  adds,  that  he  concurs  in  these  observations.  In  Cook  «.  Heam,  1 
Moo.  &  Bob.  201,  which  was  an  action  by  a  landlord  against  his  tenaiit, 
the  defendant's  counsel,  in  order  to  show  that  the  defendant  had  paid 
money  into  Court,  called  the  defendant's  attorney^  and  asked  him  if  he 
had  not  in  Court  the  rule  for  payment  of  money  into  Court.  This 
was  objected  to,  on  the  ground  that  no  notice  to  produce  had  been  given, 
or  subpoen&  duces  tecum  had  been  served  on  the  attorney.  Patteson, 
J.,  refused  to  allow  the  question  to  be  asked,  and  also  held,  that  a  notice 
to  produce,  given  at  the  trial,  would  not  be  in  time.  The  report  pro* 
ceeds  to  state,  that  Pattsson,  J.,  afterwards  informed  the  Court  in 
banco  of  the  course  he  had  adopted ;  and  that  Parke,  J.,  and  Taunton, 
J.,  assented  to  it.  [Pa&eb,  B. — I  remember,  the  first  time  I  read  tho 
report  of  that  case,  it  struck  me  that  there  must  be  some  misapprehen- 
sion on  the  subject ;  and,  at  the  time  I  made  a  note  of  it,  I  added  a 
quaere  to  it.  The  question  really  turns  upon  the  principle  of  the  rule 
on  which  a  notice  to  produce  is  required.  In  Starkie  on  Evidence,  p, 
404,  the  rule  is  laid  down  in  the  following  terms : — «  Proof  that  the 
adversary  or  his  attorney  has  the  deed  or  other  instrument  in  court 
does  not  supersede  the  necessity  of  notice ;  for  the  object  of  the  notice 
is  not  merely  to  enable  the  party  to  bring  the  instrument  itself  into 
Court,  but  also  to  provide  such  evidence  as  the  exigency  of  the  case 
may  require  to  support  or  impeach  the  instrument."  If,  on  the  other 
hand,  the  object  of  the  notice  is  to  require  the  production  of  a  particu* 
lar  document,  or,  in  case  the  document  is  not  produced,  to  authorize 
the  party  giving  the  notice  to  give  secondary  evidence  of  the  contents 
«RA^1       ^^^  document,  then  *all  that  is  necessary  is  that  the  notice 

-'  should  be  given  in  sufficient  time  to  the  opposite  party,  to  enable 
him  to  be  ready  to  produce  the  document  at  the  trial,  I  have  always 
(ieen  of  opinion  that  this  is  the  true  object  of  the  notice ;  and  if  thia 
be  so,  the  inquiry  relating  to  the  sufficiency  of  the  notice  is  a  simple 
one ;  but  if  the  proposition  laid  down  by  Mr.  Starkie  in  his  work  be 
correct,  the  inquiry  would  often  be  one  of  an  extremely  complicated' 
character ;  for  it  might  depend  upon  the  nature  of  the  document  and 
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nanj  extrinsic  circomsttnces.]  In  the  present  case,  the  instrnment 
called  for  was  at  the  time  in  Ooort,  and  no  excuse  was  given  for  not 
producing  it. 

The  Court  then  called  upon 

Udal  (with  whom  wtis  Sumfrejf)  to  support  the  rule. — First,  the 
plaintiff's  attorney  was  exempted  from  answering  the  question,  whether 
he  had  the  document  in  his  possession,  upon  the  principle  that  it  was 
intrusted  to  him  in  professional  confidence.  In  Bate  v,  Kinsey,  1  G. 
M.  &  R.  88,  which  was  an  action  of  deht  for  rent  hy  the  assignee  of  the 
reversion  against  the  assignee  of  the  term,  the  plaintiff's  attorney,  who 
had  been  called  to  prove  the  execution  of  the  deed,  admitted,  on  cross^ 
examination,  that  there  had  been  another  deed  between  the  same  par- 
ties relating  to  the  demised  premises  executed  afler  the  former,  and 
that  he  had  that  deed  in  court ;  but  he  refused  to  produce  it,  relying  on 
his  privilege.  The  defendant,  without  having  given  a  previous  notice 
to  produce  that  deed,  then  offered  to  give  secondary  evidence  of  its 
contents ;  and  the  full  Court  held  that  such  evidence  was  improperly 
rejected.  [Parks,  B.-— That  decision  proceeded  upon  the  ground  that 
the  defendant  was  not  entitled  to  use  as  secondary  evidence  that  which 
lie  had  obtained  or  would  obtain  out  of  the  mouth  of  the  plaintiff's  own 
attorney;  for  it  did  not  ^appear  that  the  defendant  was  prepared  rn^oAA 
with  any  other  secondary  evidence,  and  an  attorney  cannot  be  '- 
impelled  to  state  the  contents  of  his  client's  deed.  But  here  the 
attorney  is  not  required  to  state  the  contents  of  the  bill,  but  the  simple 
fact  merely  whether  or  not  he  has  the  instrument  with  him.  In  Coates 
V.  Birch,  2  Q.  B.  252,^  it  was  held,  that,  for  the  purpose  of  letting  in 
Secondary  evidence,  the  attorney  of  the  hostile  party  may  be  asked 
whether  he  has  possession  of  a  document,  though  it  appears  that  he 
obtained  it  from  his  client  only  in  the  course  of  communication  with 
Teference  to  the  cause.     That  appears  to  be  strictly  in  point.] 

Secondly.  The  notice  was  insufficient.  The  authorities  and  text 
writers  are  expressly  in  favour  of  the  plaintiff  upon  this  point.  Cook 
1^.  Hearn,  if  correctly  reported,  is  a  decisive  authority.  In  addition  to 
the  passage  cited  from  Starkie  on  Evidence,  Phillipps  on  Evidence,  YoL 
1,  p.  425,  6th  edit.,  contains  the  following  passage : — « It  seems  now 
to  be  the  better  opinion,  that  neither  party  will  be  allowed,  either  in  an 
examination  in  chief  or  in  a  cross-examination,  to  inquire  into  the  con* 
tents  of  a  deed,  merely  because  the  opposite  party  has  the  original  deed 
in  his  possession  in  Court  at  the  time  of  the  trial ;  and  the  opposite 
party  may  object  to  such  parol  evidence  of  the  contents,  on  account  of 
his  not  having  received  a  previous  notice  to  produce  the  original." 
Boe  d.  Haldane  v.  Harvey,  4  Burr.  2484,  and  Doe  d.  Wartney  v.  Grey, 
1  Stark.  288.^  support  this  position. 

•  E.  C.  L.  R.  TOl  42.  Old.  3. 
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Sawkins,  on  being  asked  by  the  Court  if  he  had  anything  to  add  in 
opposition  to  the  rule,  referred  to  Sturge  v*  Buchanan,  10  A.  &  E.  598,^ 
Eicke  v^.  Nokes,  1  Moo.  k  M.  808,^  and  Beyan  v.  Waters,  Id.  285. 

Cur.  ady.  rnlt. 

* 

*645]    *The  judgment  of  the  Court  w&i  now  delivered  by 

Parse,  B.  [after  stating  the  facts  as  set  forth  at  the  commencement 
of  the  report,  his  Lordship  proceeded] — ^Mr.  Sumfrey  obtained  a  rule 
nisi  for  a  new  trial,  and  the  Court  granted  it,  as  we  thought  the  sub* 
ject  fit  to  be  more  fully  considered,  notwithstanding  the  opinion  which 
had  been  given  to  the  Lord  Chief  Baron,  and  on  which  he  had  acted. 
The  case  has  been  fully  argued  at  the  bar,  and  all  the  authorities  con* 
sidered ;  and  we  are  of  opinion  that  the  rule  ought  to  be  discharged. 
We  do  not  propose  to  decide  whether  the  defendant's  evidence  in  this 
case,  that  no  other  bill  was  given  to  the  drawer  than  one  for  this  gam- 
bling debt,  superseded  the  necessity  of  further  proof;  nor  to  consider 
the  question,  whether  the  pleadings  themselves  give  as  much  notice  that 
the  bill  will  be  the  subject  of  inquiry  as  they  do  in  an  action  of  trover 
for  a  written  instrument,  where  a  notice  to  produce  is  unnecessary — ^it 
having  been  decided  by  the  Court  of  Queen's  Bench  in  Bead  v.  Gamble, 
10  A.  &  E.  597,  n.,*  and  in  Goodered  v.  Armour,  8  Q.  B.  956,<'  and 
followed  by  this  Court  in  Lawrence  v.  Clark,  14  M.  &  W.  250,  that  in 
a  case  like  the  present  the  pleadings  do  not  give  constructive  notice. 
We  wish  to  decide  this  case  upon  the  more  general  ground,  the  princi- 
pal subject  of  the  argument  at  the  bar.  There  are,  therefore,  two 
questions  to  be  considered. 

First,  whether  the  plaintiff's  attorney  was  protected  from  answering 
the  simple  question,  as  to  the  bill  being  in  his  possession  and  in  court. 

Secondly,  whether,  on  his  refusal,  it  was  competent  for  the  defendant 
to  give  secondary  evidence  of  its  contents,  no  previous  notice  to  pro- 
duce having  been  given. 

We  are  of  opinion  that  the  ruling  of  my  Lord  Chief  Baron  was  right, 
on  both  questions.  The  relation  of  attorney  and  client  prevents  the 
former  from  disclosing  any  '^communication  made  to  him  in  the 


*646] 


ordinary  course  of  his  employment,  and  on  the  faith  of  the  con- 


fidence which  the  client  reposes  in  his  legal  adviser.  But  the  privilege 
does  not  extend  to  matters  of  fact  which  the  attorney  knows  by  any 
other  means  than  confidential  communication  with  his  client,  though,  if 
he  had  not  been  employed  as  attorney,  he  probably  would  not  have 
known  them.  Thus,  he  may  prove  the  client's  swearing  to  the  truth  of 
an  answer  in  Chancery ;  and  his  handwriting,  by  seeing  it 'in  documents 
prepared  by  him  in  the  name  of  his  employer;  in  the  same  way  he  may 
prove  the  fact  that  a  particular  document  is  then  in  his  possession  and 
in  Court — ^for  this  is  not  a  fact  professionally  communicated  to  him ;. 
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though  of  course  he  could  not  be  compelled  to  disclose  the  contents  of 
any  document  which  is  professionally  intrusted  to  him^  and  which  he 
is  acquainted  with  only  by  virtue  of  professional  confidence. 

That  the  privilege  of  an  attorney  does  not  extend  to  protect  him  from 
answering  whether  the  document  is  then  in  courts  was  decided  by  Best, 
C.  J.,  at  Nisi  Prius,  in  Sevan  v.  Waters,  1  Moo.  &  M.  235.*    In  Eicke 
V,  NokeSy  Id.  808,  Lord  Tsnterden  permitted  a  clerk  of  the  defend* 
ant's  attorney  to  be  asked,  whether  a  copy  of  a  bill  had  not  been 
given  to  him  by  the  defendant;  and  the  Court  of  Queen's  Bench  decided, 
in  the  case  of  Coates  v.  Birch,  2  Q.  B.  252,^  that  an  attorney  might  be 
asked  whether  he  had  then  in  his  possession,  on  the  trial  and  in  court, 
a  warrant,  though  he  said  he  had  no  documents  whieh  he  had  not  received 
from  his  client  in  the  course  of  their  professional  communications.  These 
authorities  are  quite  satisfactory  to  us:  for  it  is  obvious  that  the  answer 
to  the  question  betrays  no  secret,  directly  or  indirectly  communicated 
to  him  in  professionid  confidence.    On  the  other  hand,  some  authorities 
were  cited  against  the  admissibility  of  this  question.    The  first  is  Cook 
V.  Heam,  1  Moo.  &  B.  201,  in  which  it  is  said  that  Pattbson,  J.,  refused 
to  *permit  the  question  to  be  put  with  respect  to  a  rule  of  Court,  r^ezM  7 
because  << no  notice  to  produce  had  been  given:"  and  he  also  ^ 
decided,  that  a  notice  to  produce  then  was  too  late ;  and  the  report  goes 
on  to  state  that  the  course  adopted  was  approved  of  by  Taunton,  J., 
and  myself,  in  the  following  Term.    It  is  very  doubtful  from  the  report, 
whether  the  question  was  disallowed  by  Patteson,  J. ;  and,  so  far  as 
I  am  concerned,  I  think  there  must  be  a  mistake,  either  of  my  own  or 
the  reporters,  as  it  is  at  variance  with  the  opinion  I  have  always  had 
.  on  that  point ;  and  on  referring  to  my  MS.  note  of  the  motion  for  a 
new  trial  in  Michaelmas  Term,  1882,  I  find  no  trace  of  such  a  circum- 
stance.   The  rule  was  moved  for  on  the  ground  that  it  appeared,  on  the 
cross-examination  of  the  plaintifi"s  witness,  that  there  was  a  written 
agreement  or  lease,  which  was  not  produced,  and  the  rule  nisi  was 
granted,  suggesting  a  stet  processus.     This  case'is  by  no  means  a  suffi- 
cient  authority,  and  no  other  was  cited  which  is  in  point,  nor  are  we 
aware  of  any.     This  objection  cannot  therefore  prevail. 

The  next  question  is,  whether,  the  bill  being  admitted  to  be  in  court, 
parol  evidence  was  admissible  on  its  non-production  by  the  attorney  on 
demand,  or  whether  a  previous  notice  to  produce  was  necessary.  On 
principle,  the  answer  must  depend  on  the  reason  why  notice  to  produce 
is  required.  If  it  be  to  give  his  opponent  notice  that  such  a  document 
will  be  used  by  a  party  to  the  cause,  so  that  he  may  be  enabled  to  pre- 
pare evidence  to  explain  or  confirm  it,  then,  no  doubt,  a  notice  at  the 
trials  though  the  document  be  in  court,  is  too  late.  But  if  it  be  merely 
to  enable  the  party  to  have  the  document  in  court,  to  produce  it  if  he 
likes,  and  if  he  does  not,  to  enable  the  opponent  to  give  parol  evidence ; 

»B.0.L.n.ToL22.  i'Id.42. 
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— if  it  be  merely  to  exclude  the  argument  that  the  opponent  has  not 
taken  all  reasonable  means  to  procure  the  original  which  he  must  do 
before  he  can  be  permitted  to  make  use  of  secondary  evidence^  then  the 
*ftdR1  demand  of  ^production  at  the  trial  is  sufficient.  We  are  not  able 
-*  to  find  a  trace  of  the  reason  suggested  on  the  part  of  the  plain- 
tiff, until  it  is  mentioned  by  Mr.  Starkie,  in  his  book  on  Evidence,  and 
afterwards  by  Mr.  Taylor,  in  his.  There  is  no  satisfactory  authority 
which  appears  to  us  to  support  such  a  position.  If  this  be  the  principle 
on  which  notice  to  produce  is  required,  it  is  a  solitary  instance,  wa 
believe,  in  the  law,  prior  to  the  New  Bules,  of  its  being  necessary  for 
one  party  to  give  notice  of  the  evidence  which  the  other  means  to 
adduce  against  him;  If  this  be  the  true  reason,  the  measure  of  the 
reasonable  length  of  notice  would  not  be  the  time  necessary  to  procure 
the  document,  a  comparatively  simple  inquiry,  but  the  time  necessary 
to  procure  evidence  to  explain  or  support  it,  a  very  complicated  one, 
depending  on  the  nature  of  the  plaintiff's  case,  and  the  document  itself 
and  its  bearing  on  the  cause ;  and  in  practice  such  matters  have  never 
been  inquired  into,  but  only  the  time,  with  reference  to  the  custody  of 
the  document,  and  the  residence  and  convenience  of  the  party  to 
whom  notice  has  been  given,  and  the  like.  We  think  the  plaintiff's 
alleged  principle  is  not  the  true  one  on  which  notice  to  produce  is 
required,  but  that  it  is  merely  to  give  a  sufficient  opportunity  to  the 
opposite  party  to  produce  it,  and  thereby  to  secure,  if  he  pleases,  the 
best  evidence  of  the  contents ;  and  a  request  to  produce  immediately  is 
quite  sufficient  for  that  purpose,  if  it  be  in  court.  With  this  view  the 
opinion  of  our  Brother  Alderson  accords,  as  reported  in  Lawrence  v. 
Clark,  14  M.  &  W.  258.  There  is  no  case  in  support  of  the  plaintiff's 
position,  except  that  of  Cook  v,  Hearn,  above  referred  to,  which  we 
think,  for  the  reasons  given  before,  quite  insufficient ;  and  a  case  of 
Exall  V.  Partridge,  said  to  have  been  quoted  by  the  late  Lord  Abikobr 
when  at  the  bar,  mentioned  in  the  report  of  Doe  d.  Wartney  v.  Grey,  1 
Stark.  283,*  but  not  reported  ^elsewhere,  in  which  Lord  Ebnyon 


* 


6491  . 

^  is  said  to  have  told  the  attorney  that  he  need  not  produce  the 

instrument,  which  had  a  subscribing  witness,  unless  he  had  notice  in 
time  to  enable  him  to  produce  the  attesting  witness.  There  is  probably 
a  mistake  in  this,  as  the  party  requiring  the  document  would  have  been 
bound,  if  it  were  produced,  to  call  the  subscribing  witness,  unless  in  the 
excepted  case  where  the  party  producing  it  claimed  title  under  it.  This 
case  cannot  be  relied  upon.  In  the  case  of  Doe  v.  Grey  itself,  it  did 
not  appear  that  the  attorney  had  received  the  notice  to  produce,  which 
the  night  before  was  served  upon  his  wife,  or  had  the  lease  itself  m 
court  on  the  trial.  Nor  does  that  fact  appear  in  either  of  the  cases  of 
Bead  v.  Gamble  and  Lawrence  v,  Clark,  before  referred  to ; — the  expres- 
sion, that  the  counsel  refused  to  produce,  is  not  equivalent,  and  the 
fact  is  not  so  proved.    We  think  that  the  rule  must  be  discharged ;  and 
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it  wotild  be  some  scandal  to  the  administration  of  the  law  if  the  plain- 
tiff's objection  had  prevailed. 

Rule  discharged. 

*  The  ittoney  of  one  pwtj  may  b«  oalled  to  aiimioatioD,  slllioiigh  the  fhet  of  Ua  poiiofsion 

prove  the  ezietenoe  of  a  paper,  and  that  it  is  in  ie  not :  M'Phenon  v.  Rathbone,  7  Wend.  217. 

hii  powession,  for  the  purpose  of  enabling  the  It  was  notwithstanding  decided  in  Milllken  v. 

4>ther  party  to  give  patol  eridenoe  of  its  exist-  Bair,  7  Barr,  28,  that  secondary  evidence  can- 

ence :"  Coveney  «.  Taaahill,  1  Hill,  33.    And  not  be  given  of  the  contents  of  an  instnimenty 

where  this  conrse  is  pnrsned,  no  objection  can  without  a  previous  notice  to  produce  it,  even 

be  made  to  the  production  of  the  document^  on  where  the  instrument  is  actually  in  Court  at 

the  ground  that  there  has  been  no  previous  the  triaL    The  law  was  so  held,  on  the  ground 

notice  to  produce  it :  Rhoades  «.  Selin-,  4  W.  C.  that  notice  is  neceesary  to  prevent  surprise ;  but 

0.  R.  715.    Thus,  where  a  call  made  on  the  this  reason  would  seem  to  apply  more  strongly 

plaintiiT  in  an  ^eetment,  to  produce  the  will  to  documents  coming  from  the  possession  of  the 

of  an  aaoestor  under  whom  he  claimed,  was  party  who  offers  them,  of  which  the  opposite 

refused;  the  defendant  was  held  entitled  to  party  may  know  nothing,  than  to  those  which 

show,  by  the  plaintiff's  attorney,  that  the  will  he  is  called  on  to  produce  from  his  own  custody, 

was  in  eonrt,  and  then  give  seeondary  evidence  and  if  carried  to  its  logical  consequences  would 

of  its  contents :  Brandt  v.  Klein,  17  Johnson,  compel  every  one  who  brings  or  defends  a  suit, 

835.    But  an  attorney  cannot  be  compelled  to  to  apprise  his  opponent  of  the  nature  of  his 

bring  a  deed,  intrusted  to  him  by  his  eiienty  ease,  a  sufficient  time  before  the  trial,  to  allow 

Into  Court,  by  a  •ubpatta  dmee$  tecum,  for  the  Aill  preparation  to  be  made  to  meet  it 
eontente  of  an  instrnment  are  a  privileged  com- 


*Thb  Jubticbs  of  Bedfordshire  and  C.  Forster,  J.  Par-  r^RQ 
SONS,  and  J.  Ferris,  Appellants,  v.  The  Churchwardens  ^ 
AND  Overseers  of  The  Parish  of  St.  Paul,  Bedford,  Respon- 
dents.   April  28. 

Three  houses,  situated  beyond  the  aetoal  wall  of  a  eountj  gaol,  but  within  Its  preeinets,  were 
appropriated  to  the  occupation  of  the  governor  and  of  two  of  Uie  warders  of  the  gaol,  respect- 
ively, and  they  inhabited  these  houses  solely  as  officers  of  the  gaol.  The  house  of  the  governor 
had  an  internal  communication  with  the  gaol,  but  the  other  houses  had  no  communication  with 
It,  except  by  means  of  the  principal  entrance  of  the  gaol : — ^Held,  that  the  occupier  of  eaeh  of 
these  houses  was  exempt  from  liability  to  be  assessed  to  the  poor  rate,  on  the  ground  that  the 
houses  were  virtually  part  and  parcel  of  the  gaoL 

On  the  hearing  of  a  special  case  In  an  appeal  stated  for  the  opinion  of  one  of  the  superior  Courts^ 
under  the  12  A  13  Viet  c  45,  s.  11,  the  eounsel  for  the  party  in  support  of  the  rate  is  entitled 
to  begin. 

Upon  snch  hearing,  the  Court  ref\ued  to  hear  more  than  one  counsel  upon  either  ^de. 

This  was  a  special  case,  stated  for  the  opinion  of  this  Court,  under 
the  12  &  18  Vict,  c.  45,  with  the  consent  of  the  parties,  under  an  order 
of  Martin,  B. 

It  was  an  appeal  against  a  rate  and  assessment  for  the  relief  of  the 
poor  of  the  parish  of  St.  Paul,  in  the  borough  of  Bedford,  in  the  county 
of  Bedford,  and  for  other  purposes,  made  the  5th  of  Maj,  1851,  after 
the  rate  of  6d,  in  the  pound. 

Against  this  assessment  the  appellants  duly  gave  notice  of  appeal,  on 
the  following  grounds,  viz. : — 

That  each  of  the  houses  in  the  rate  mentioned,  for  which  the  said  0* 
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Forster,  J.  Parsons,  and  J.  Ferris  are  respectiyely  rated  as  ocoapierSy 
is  parcel  of  the  gaol  of  the  county  of  Bedford.  That  each  of  the  said 
parties  inhabits  the  house,  as  occupier  of  which  he  is  rated  in  the  rate, 
solely  as  an  officer  of  the  said  gaol,  and  in  compliance  with  certain 
regulations  relating  thereto,  theretofore  adopted  and  certified  according 
to  law  for  the  management  thereof,  and  is  not  further  or  otherwise  an 
occupier  of  the  house  so  by  him  inhabited  as  aforesaid.  That  the  gaol 
and  houses  respectively  were  not,  and  are  not,  liable  to  be  rated  or 
assessed  in  or  by  the  said  rate. 

^f*'",-i  Forster  was  at  the  time  of  making  the  rate  the  ^governor,  and 
-^  Parsons  and  Ferris  were  the  warders,  of  the  gaol  and  house  of 
correction  of  the  said  county.  The  parish  of  St.  Paul  is  situated  within 
the  borough  of  Bedford,  which  has  a  recorder,  and  to  which  a  separate 
commission  and  a  separate  court  of  quarter  sessions  of  the  peace  have 
been  granted ;  and  the  jurisdiction  of  the  justices  of  the  borough  is 
independent  and  exclusive  of  that  of  the  justices  of  the  said  county ; 
and  the  appointment  of  the  overseers  in  the  appeal,  by  whom  the  said 
rate  was  made,  was  by  the  justices  of  the  borough  only,  and  not  by  the 
justices  of  the  county. 

Previously  to  the  year  1848,  the  governor  had  his  dwelling-house, 
and  the  officers  of  the  gaol  had  their  apartments,  within  the  gaol.  In 
the  year  1848  the  gaol  was  rebuilt  in  conformity  with  plans  submitted 
to  and  approved  by  her  Majesty's  Principal  Secretary  of  State  for  the 
Home  department ;  and  under  his  express  direction,  the  houses  now 
occupied  by  the  governor  and  the  warders  were  then  purposely  so  con- 
structed as  not  to  adjoin  any  portion  of  the  gaol  or  house  of  correction 
in  which  prisoners  are  confined.  Those  portions  of  the  gaol  and  house 
of  correction  in  which  prisoners  are  confined  stand  on  an  area  surrounded, 
except  as  shown  on  the  plan  to  the  case  annexed,  by  a  high  wall,  which 
is  at  some  distance  in  every  part  from  the  buildings  within.  The  house 
occupied  by  the  governor,  and  in  respect  of  which  he  was  rated,  was 
at  the  left-hand  side  of  the  prison  gateway,  and  the  front  door,  which 
IS  the  ordinary  entrance,  opens  on  the  public  street,  and  the  house  is 
on  the  outside  of  the  wall.  The  wall  and  the  back  wall  of  the  house 
are  in  the  same  line,  and  the  house  projects  forwards  from  such  line, 
with  its  side  walls  at  right  angles  to  it.  The  house  communicates,  by 
an  outlet  through  the  back  wall,  with  the  area.  The  house,  in  pursuance 
of  the  directions  of  the  Secretary  of  State,  was  originally  built  without 
any  outlet  through  the  back  wall,  or  otherwise  from  within  it,  into 
*({f^9.1  *^^^  ai*ea;  and  the  outlet  had  some  time  subsequently  been  made 
^  by  direction  of  the  justices  appellants,  at  the  special  request  of 
Forster,  to  facilitate  his  access  to  the  area  and  the  buildings  within  the 
same ;  and  until  that  time  there  was  not  any  means  of  access  to  the 
area  and  buildings  within  it,  except  through  the  public  entrance. 

The  two  houses  in  respect  of  which  Parsons  and  Ferris  were  rated, 
stand  on  the  right-hand  side  of  the  prison  gateway.    They  had  one 
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common  outer  door  in  firont,  which  opened  on  the  public  street^  in  like 
manner  as  in  the  house  occupied  by  Forster.  Though  at  the  time  of 
making  the  rate  they  were  internally  two  distinct  houses,  in  external 
appearance  they  are  one  house,  precisely  corresponding  with  the  house 
on  the  left-hand  side  of  the  prison  gateway,  in  respect  of  which  Forster 
is  rated.  They  are  situate,  in  reference  to  the  wall,  in  precisely  the 
same  way  as  the  house  of  Forster,  except  that  they  still  continue  to  be, 
as  originally  built,  without  any  outlet  through  the  back  wall,  or  other- 
wise, from  within  the  houses  or  either  of  them  into  the  area. 

At  the  time  of  the  maldng  of  the  rate,  Forster  was  in  the  exclusive 
occupation  and  enjoyment  of  the  said  house  in  respect  of  which  he  is 
rated,  with  his  wife,  family,  and  servants.  And  Parsons  and  Ferris 
were  also  in  the  exclusive  occupation  and  enjoyment  of  the  two  other 
houses,  in  respect  of  which  they  were  rated,  with  their  respective  wives 
and  families;  and  each  of  the  said  houses  is,  to  all  external  appearance, 
a  private  house  opening  in  front  upon  the  public  street.  The  space  in 
the  angle  between  the  first-mentioned  wall  at  its  extreme  left,  and  the 
extreme  left  of  the  house  occupied  by  Forster,  is  enclosed  by  a  low  walL 
The  space  between  the  left-hand  side  of  the  prison  entrance  and  the 
extreme  right  of  the  house  occupied  by  Forster  is  enclosed  by  a  low  wall. 
And  two  similar  spaces  on  either  side  of  the  houses  occupied  by  Par- 
sons and  Ferris  respectively  are  in  like  manner  enclosed  by  a  low  wall. 
*The  spaces  enclosed  by  the  same  low  wall  formed,  at  the  time  rn^r^f-^ 
of  the  making  of  the  rate,  yards,  which  are  easements  to  the  ^ 
houses  of  Forster  and  of  Parsons  and  Ferris  respectively ;  those  on  the 
left-hand  side  of  the  prison  gateway  are  exclusively  occupied  and  en-  • 
joyed  by  Forster,  with  the  house  there.  Of  those  on  the  right-hand 
side  of  the  prison  gateway,  one  is  exclusively  occupied  and  enjoyed  by 
Parsons,  with  one  of  the  houses  there ;  the  other  by  Ferris,  with  the 
other  of  the  houses  there. 

The  Regulations  which  are  acted  on  in  the  said  prison  were  recom- 
mended by  the  said  Secretary  of  State,  and  adopted  by  the  said  justices, 
appellants,  and  am<vig  these  are  the  following,  viz. — 

Rule  21.  The  Crovemar. — He  shall  not  be  under-sheriff  or  bailiff, 
nor  concerned  in  any  occupation  or  trade ;  he  is  not  to  sell  or  let  (nor 
is  any  person  in  trust  for  him  to  sell  or  let),  or  have  any  benefit  from 
the  sale  or  letting  of  any  article  to  or  dealing  with  any  prisoner ;  he 
shall  not  let  for  hire  to  any  person  any  room  or  portion  of  the  residence 
allotted  to  him  in  the  gaol,  nor  any  room  or  ground  belonging  to  the 
gaol ;  he  shall  not  directly  or  indirectly  have  any  interest  in  any  con- 
tract or  agreement  for  the  supply  of  the  prison.  He  shall  see  that  the 
provisions  of  this  rule  are  enforced  on  all  other  officers  of  the  prison ; 
and  that  no  officer  at  any  time  receive  any  money,  fee,  or  gratuity  of 
any  kind,  on  or  for  the  admission  of  any  visiter  to  the  prison  or  to  the 
prisoners. 

Rule  24.  He-  shall  reside  in  the  prison,  and  he  shall  not  be  absent 
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from  it  for  a  night  without  permission  in  writing  from  a  visiting  justice ; 
and  his  leave  of  absence,  with  the  name  of  the  visiting  jnstice  granting 
it,  shall  be  entered  in  his  journal ;  but  if  absent,  without  leave,  a  night 
from  unavoidable  necessity,  he  shall  state  the  fact  and  cause  of  it  ia  his 
journal. 

Bule  82.  He  shall  visit  and  inspect  every  ward,  cell,  yard,  and  division 
♦fi'iAl  ^^  ^^®  prison,  and  see  every  prisoner  once  at  *least  in  every 
-^  twenty-four  hours ;  and  in  default  of  such  daily  visits  and  inspec- 
tions, he  shall  state  in  his  journal  how  far  he  has  omitted  them,  and  the 
cause  thereof.  He  shall  at  least  once  a  week  go  through  the  prison  at 
an  uncertain  hour  of  the  night,  which  visit,  with  the  hour  and  state  of 
the  prison  at  the  time,  he  shall  record  in  his  journal.  When  visiting 
the  female  prison,  he  shall  be  attended  by  the  matron  or  some  other 
female  officer. 

Rule  85.  He  shall  direct  that  the  prison  be  locked  for  the  night  and 
the  keys  of  the  outer-gate  be  delivered  to  him  at  ten  o'clock  each  night ; 
and  that  a  report  be  then  made  to  him  whether  the  officers  resident  in 
the  prison  are  all  present.  He  shall  keep  the  keys  until  the  hour  of 
unlocking  in  the  morning,  and  shall  not  allow  ingress  or  egress  between 
the  hour  of  locking  at  night  and  unlocking  in  the  morning,  except  to  the 
chaplain  and  medical  officer ;  and  in  special  cases,  the  latter  to  be  entered 
in  the  governor's  journal. 

Bule  107.  SubordtfuUe  officers^  male  avidfemdU. — ^They  shall  strictly 
conform  to  the  rules  of  the  prison,  obey  the  directions  of  the  governor, 
and  assist  him  in  maintaining  order  and  discipline.  And  Bule  111.  They 
shall  not  be  absent  from  the  prison  without  leave  from  the  governor ; 
on  going  out  with  permission  or  on  duty,  they  shall  leave  their  keys, 
instruction-book,  and  report-book  in  the  governor's  office. 

The  governor  and  warders  had  the  occupation  of  their  said  respective 
houses  only  in  respect  that  they  are  respectively  such  officers  as  afore- 
said ;  and  the  accommodation  afforded  by  the  houses  respectively  to  them 
and  their  families,  is  not  more  than  was  proper  and  convenient  for  per- 
sons having  the  duties  of  the  said  offices  to  perform ;  and  the  constant 
residence  of  the  said  officers  within  the  said  houses  respectively  is  an 
important  part  of  their  respective  duties. 

^^^^1  The  question  for  the  decision  of  the  Court  was,  whether  ^Fors- 
^  ter,  Parsons,  and  Ferris,  or  either  of  them,  was  liable  to  be  rated 
to  the  poor  of  the  said  parish  in  respect  of  their  occupancy  of  the  said 
houses.  If  they  were  not,  the  assessment  was  to  be  amended  by  striking 
out  that  portion  of  it  set  out  in  the  case ;  if  otherwise,  that  portion, 
or  such  part  of  it  as  the  Court  should  adjudge,  was  to  remain.  In 
either  case  such  oosts  were  to  be  paid  as  the  Court  should  adjudge ; 
and  judgment  was  to  be  entered  by  the  Court  of  Quarter  Sessiona 
accordingly. 

Tozer^  for  the  appellants,  claimed  the  right  to  begin. 
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W^rJMffe  (withirhom  was  JET.  JfiBa)  for  tlve  re&pondeats. — ^The  ques* 
tiim  for  the  opinioQ  of  the  Court  is  aubmitted  under  the  12  &;  18  Vict. 
c.  45,  by  whioh  parties  to  appeak  may  state  a  case  for  the  decision  of 
one  of  the  superior  Courts.  There  is  therefore  no  decisioa  of  the  Court 
below,  and  the  respondents  are  bound  to  show  that  the  appellants  are 
liable. 

Per  Curiam. — The  respondents  are  entitled  to  begin,  as  the  affinoa- 
tive  lies  upon  them. 

WarUedge. — ^Tfae  houses  in  question  are  liable  to  be  rated  to  the  relief 
of  the  poor.  The  43  Eliz.  e.  2,  imposes  such  a  liability  upon  all  pro- 
perty in  a  parish,  and  the  appellants  are  liable  to  the  rate  unless  they 
can  establish  an  exemption  from  that  common  liability.  The  appellants 
will  rely  upon  the  case  of  Beg.  v.  Shepherd,  1  Q.  B.  ITO,"  on  the  ground 
thai  the  houses  which  they  occnpy  are  parcel  of  the  county  gaol.  But, 
in  the  case  referred  to,  the  gaoler's  house  was  situate  tinthin  the  walls 
of  the  gacd  itself,  and  for  that  reason  was  held  to  be  exempt  firom.  the 
rate.  But  these  houses  are  not  within  the  prison  walk.  It  is  clear 
that,  if  *the  appellants  had  resided  in  another  part  of  the  town,  r^r^t^f^ 
at  some  distance  from  the  gaol,  their  residences  would  have  been  '- 
rateable.  It  may  be  further  argued,  that  the  appellants  have  an  occu- 
pation beyond  what  their  duties  require.  The  case  finds  that  the 
governor  and  warders  were  in  the  exclusive  occupation  of  these  premises. 
In  Beg.  V.  Shepherd  the  occupation  by  the  party  was  only  as  governor, 
and  the  accommodation  was  not  more  than  was  proper  and  convenient 
for  auek  occupation.  In  Bex  «.  Terrott,  8  East,  506,  the  commanding 
officer  in  barracks  had  distinct  apartments  allotted  to  him,  one  in  par- 
ticular for  transacting  the  business  of  the  regiment,  and  the  others  fitted 
up  for  the  accommodation  of  himself  and  his  family,  containing  a  kitchen 
and  other  offices,  and  a  stable-yard  and  garden ;  and  it  was  held  that 
he  was  rateable,  having  a  beneficial  enjoyment  of  the  premises  beyond 
his  necessary  accommodation  as  an  officer  for  the  purpose  of  public 
service.  So,  in  the  cases  of  Hampton  Court  Palace,  Beg.  v.  Ponsonby, 
3  Q.  B.  14,*  it  was  held  that  the  occupiers  of  apartments  in  that  palace 
were  rateable  to  the  poor  in  respect  of  the  apartments  held  by  them  by 
permissien  of  the  Crown.  [Alderson,  B. — I  think  that  the  decision 
in  Beg.  v.  Shepherd  is  excellent  sense,  and  that  it  settles  the  present 
question.  If  a  house  be  such  as  to  be  necessarily  occupied  by  a  public 
officer  in  the  performance  of  his  duties,  he  is  not  rateable  to  the  poor. 
Here  the  justices  have  set  apart  these  houses  for  the  occupation  of  the 
governor  and  warders,  who  are  engaged  in  duties  within  the  very  walls 
of  the  prison.  The  question  with  respect  to  the  governor  appears  to 
me  not  to  admit  of  a  doubt;  and  the  simple  fact,  that  the  houses  of  the 
warders  have  no  direct  communication  with  the  prison,  does  not  make 
any  material  difierence.    Pollock,  C.  B. — The  occupation  of  the  gaoler 

>E.0.L.R.TdL41.  bid.  43. 
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may  in  one  sense  of  the  term  be  ezclnsiye.    But  the  justices  may  at  all 
*({Vn  ^™^^  Center  these  houses  to  satisfy  themselves  as  to  the  nature 
-'  of  the  occupation.    The  houses  are  open  to  them,  as  forming 
part  and  parcel  of  the  gaol.] 

MUU  applied  to  be  also  heard  for  the  respondents ;  but  the  Court 
said  that  they  would  not  hear  more  than  one  counsel  on  either  side. 

Tazer  (with  whom  was  Pear8e\  oontri^  was  not  called  upon,  but  he 
applied  for  costs. 

Feb  CuBiAM.(a) — ^The  rate  cannot  be  supported.  Beg.  v.  Shepherd 
govems  the  present  case.  The  question  is  between  the  county  justices 
and  the  parish  authorities,  and  the  latter  are  wrong,  and  must  pay  the 
penalty  in  the  shape  of  costs. 

Bate  to  be  amended  accordingly,  with  costs.(ft) 

(a)  Pollock,  C.  B.,  ALonuoH,  B.,  and  MAsera,  B. 

(6)  PaskIi  B.,  entered  the  Court  At  the  eondnrioii  of  the  omo,  and  stated  that  he  agreed  with 
the  dedilon  of  tiie  Conr^  and  thought  that  the  qneetion  did  not  admit  of  a  doobi 


*6581  *^^^  JuBTiOBS  OF  Bbdvobdshibb,  Appellants,  v.  Thb  Commib- 
-■      6I0KBR8  ifOB  THB  Impbovbment  OF  Bbdfobd,  Bespondeuts. 

AprU  28. 

The  4  Gko.  4^  e.  64,  s.  48,  does  not  exempt  a  eonntj  gaol,  sitaato  in  a  borongh,  firom  borongh 
rates.    That  section  merely  affects  the  Jnrisdiotion  of  the  oonnty  Justices. 

By  48  Geo.  8,  o.  oxxriiL,  s.  69  (An  Aot  for  the  improvement  of  the  town  of  Bedford),  paesed* 
inter  alia,  for  the  purpose  of  keeping  the  streets  of  the  town  in  repair  and  lighted,  a  eertain 
sum  was  to  be  assessed  upon  all  halls,  gaols,  ohnrohyards,  Ac,  within  the  town  of  Bedford, 
"  for  erery  yard  running  measure  of  the  length  in  front  of  snoh  halls,  gaols,"  Jbo. : — ^Held,  that, 
notwithstanding  the  4  Geo.  4,  o.  84,  s.  46,  the  county  gaol  was  liable  to  the  payment  of  tha 
rate ;  and  that  every  part  of  the  building  which  abutted  on  a  public  street  was  to  be  included 
in  the  measurement;  and  therefore,  that  the  sides  and  back  parts  of  the  gaol  which  abutted  on 
publio  streete  were  to  be  included  in  snoh  calculation. 

This  was  a  special  case,  stated  for  the  opinion  of  this  Court  by  the 
consent  of  the  parties,  under  an  order  of  Martik,  B. 

It  was  an  appeal  against  a  rate  made  on  the  13th  of  August,  1851, 
under  the  provisions  of  the  48  Geo.  8,  c.  cxxviii.,  and  50  Geo.  8,  c. 
Ixxxii.,  which  imposed  a  rate  of  l8.  6<2.  upon  all  halls,  gaols,  &;c.,  within 
the  town  of  Bedford,  for  every  yard  running  measure  of  the  length  in 
front  of  such  halls,  gaols,  &c. 

By  this  assessment  the  appellants  were  assessed  in  respect  of  the 
gaol  and  house  of  correction  of  the  county  of  Bedford,  in  the  following 
form: — 
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Against  this  assessment  the  appellants  gave  notice  of  appeal  to  the 
quarter  sessions  for  the  borongh  of  Bedford,  on  (amongst  others)  the 
following  grounds  :— 

That  the  gaol  was  not  rateable.    But  that,  if  it  was,  it  ought  to  be 
rated  at  the  rate  of  Is.  6d.  for  every  yard  running  measure  of  the 
length  in  front  of  the  gaol,  and  '''that  in  the  latter  case  the  rate  r^^eq 
would  amount  to  61.  16$.  instead  of  182. 10s.  6d.y  the  sum  at  '- 
which  .the  gaol  was  rated. 

The  parish  of  St.  Paul  is  situate  within  the  borough  of  Bedford,  which 
has  a  recorder,  and  to  which  a  separate  commission  and  a  separate 
Court  of  Quarter  Sessions  of  the-  peace  have  been  granted ;  and  the 
jurisdiction  of  the  justices  of  the  borough  is  independent  and  exclusive 
of  that  of  the  justices  of  the  said  county ;  and  the  appointment  of  over- 
seers of  the  poor  of  the  parish  is  from  time  to  time  made  by  the  justices 
of  the  borough  only,  and  not  by  the  justices  of  the  county. 

By  the  48  Geo.  8,  c.  cxzviii.  (local  and  personal),  entitled  <<  An  Act 
for  the  Improvement  of  the  Town  of  Bedford,  in  the  County  of  Bedford, 
and  for  Rebuilding  the  Bridge  over  the  River  Ouze  in  the  said  Town," 
sect.  1,  the  respondents  are  constituted  Commissioners  for  putting  the 
Act  into  execution,  by  the  style  of  <<  The  Commissioners  for  the  im- 
provement of  the  town  of  Bedford,  in  the  county  of  Bedford,"  and  by 
such  name  and  description  shall  and  may  sue  and  plead  and  be  sued  in 
all  courts  and  places  whatsoever ;  and  by  sect.  2,  provision  is  made  for 
supplying  vacancies*  By  sect.  50,  for  raising  money  to  enable  the 
Commissioners  to  carry  the  several  purposes  of  the  Act  into  execution, 
they  are  empowered  to  make  rates  upon  houses  and  other  private  pro- 
perties, but  not  to  exceed  in  the  whole  in  any  one  year  8d.  in  the 
pound,  according  to  the  yearly  rent  or  value  of  such  houses,  &c.  By 
sect.  51,  the  annual  value  of  all  such  houses,  &c.,  is  to  be  ascertained 
from  the  poor's  rates  of  the  respective  parishes ;  and  the  year  of  rating 
is  to  commence  from  the  24th  of  June.  By  sect.  59  it  is  enacted,  <<that 
the  Bum  of  Is.  and  no  more  shall  yearly  be  rated  and  assessed  upon  all 
haUsy  gaols,  chapels,  meeting-houses,  schools,  almshouses  (except  the 
aliiiflbonses  founded  by  €hristie  Skinner,  deceased),  and  other  publio 


<H0  EXGHEQUEB  OF  PLEAS.    E.  T.  1852. 

boUdiiigB,  churchyards,  chapel-yardB,  and  meeting-house-yards  within 
^aaai  *^^  ®*^^  town,  for  every  yard  ^running  measure  of  the  length  in 
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front  of  such  hallsj  gaohj  chapels,  meeting-houses,  schools,  ahns- 


houses,  and  other  public  buildings,  churchyards,  efaapel-yards,  and 
meeting-house-yards;  and  the  rates  or  assessments  so  to  be  made 
and  laid  upon  the  county  hall,  county  gaol,  or  any  other  public  county 
building,  shall  be  paid  by  the  treasurer  of  the  county  of  Bedford  for 
the  time  being.''  By  sect.  117  a  power  of  appeal  is  given  to  persons 
aggrieved  by  any  rate  or  assessment.  By  50  Geo.  8,  c.  hcxii  (local  and 
personal)  entitled  <<  An  Act  for  amending  and  enlarging  the  Powers  of 
an  Act  of  his  present  Majesty,  intituled  <An  Act  for  the  Improvement 
of  the  Town  of  Bedford,  in  the  County  of  Bedford,  and  for  Rebuilding 
the  Bridge  over  the  Biver  Ooze,  in  the  said  Town  ;*^'  sect.  2,  the  power 
of  rating  gaols  and  public  buildings  is  extended  to  Is.  6d.  per  yard 
running  measure  in  front ;  but  the  first  Act  of  43  Qeo.  3  was  not  in 
any  other  respect  altered  as  regarded  the  matter  of  this  case. 

Until  Michaelmas,  1819,  the  county  prison  comprised,  as  now,  the 
common  gaol  and  house  of  correction  in  one  building,  having  but  one 
frontage  adjoining  a  public  street,  and  was  assessed  to  the  improvement 
rate  according  to  the  linear  measure  per  yard  of  its  front  adjoining 
that  street,  being  the  present  frontage  of  St.  Lloyd's  street ;  and  such 
rate  was  not  disputed.  In  1819,  the  justices  purchased  the  ground  then 
occupying  the  space  between  the  n<H*th-east  side  of  the  gaol  and  Offa* 
street,  upon  which  they  erected  a  new  house  of  correction,  with  an 
entrance  from  and  fronting  that  street.  From  January,  1821,  the  said 
house  of  correction  was  used  as  a  separate  county  prison,  and  was 
assessed  to  the  improvement  rate  according  to  the  linear  measure  per 
yard  of  its  frontage  to  Offa-street,  and  continued  to  be  assessed  yearly 
upon  that  scale  until  the  rate  in  dispute  was  made.  In  1849  the  county 
justices  again  brought  the  gaol  and  house  of  correction  into  one  estab* 
*Bfi11  ^^^^^^^^  within  one  building,  being  the  "present  county  prison 
-'  and  the  subject  of  the  appeal,  by  enlarging  and  erecting  various 
additional  buildings  to  the  old  gaol,  the  gateway,  porter's  lodge,  and 
governor's  and  warders'  houses,  forming  the  front  to  St.  Lloyd's  street, 
and  the  only  entrance  to  the  new  prison  being  from  St.  Lloyd's  street 
by  the  above  gateway.  The  separate  house  of  correction,  having  become 
useless,  was  lately  pulled  down,  and  the  site  converted  into  a  garden 
and  airing  ground  for  the  purposes  of  the  new  prison,  with  a  blank  wall 
about  twenty  feet  high  and  sixty-one  yards  in  length,  bounding  the 
frontage  of,  but  without  any  entrance  from,  0&-8treet. 

The  north-west  boundary  wall  of  the  new  prison,  for  about  sixty-seren 
yards,  adjoins  a  public  road  leading  fit>m  St.  Lloyd's  street  to  Adelaide- 
square;  the  south-east  boundary  wall,  for  about  thirty-three  yards, 
adjoins  some  ground  of  the  Duke  of  Bedford,  which  was  kept  enelos^d, 
and  used  as  a  private  way  to  land  of  his  Graee,  which  was  sold  in 
buildii^  lots,  in  April  1842,  when  the  gate  and  encIoeiBg  fence  were 
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removed,  and  the  ground,  before  used  only  as  a  private  way,  was  left 
open  for  the  use  of  the  purchasers,  and  the  public  now  use  it  as  a  road 
from  St.  Lloyd's  street  to  Harper-street  and  Offa-street,  and  the  Com- 
missioners repair  it. 

The  rate  in  dispute  was  made  upon  the  principle  that  the  county  is 
liable  to  be  rated  in  respect  of  all  parts  of  the  prison  estate  adjoining 
any  public  road,  which  the  respondents  considered  a  rateable  frontage, 
and  not  restricted  to  the  front  of  the  building ;  and  therefore  the  linear 
or  running  measure  stated  in  the  rate  included  not  only  the  length  in 
front  next  St.  Lloyd's-street,  but  the  length  of  the  blank  wall  at  the 
back  of  the  prison,  adjoining  to  and  occupying  the  frontage  of  Offa-street, 
lately  the  front  of  the  house  of  correction,  and  also  so  much  of  the  side 
boundaries  as  adjoined  the  two  roads  before  mentioned  on  the  north- 
west and  south-east  sides. 

The  question  for  the  decision  of  the  Court  was,  whether  *the  r^/»z.o 
appellants  were  liable  to  be  rated  in  the  rate  in  respect  of  the  ^ 
county  gaol.  If  they  were  not,  the  assessment  was  to  be  amended  by 
striking  out  that  portion  of  it  which  is  set  out  in  this  case.  If  the  Court 
should  decide  that  the  appellants  were  rateable,  the  amount  of  rate  was  to 
be  ascertained  on  such  principle  as  the  Court  should  determine,  and  such 
portion  of  the  rate  was  to  be  amended  upon  the  principle  so  determined 
by  the  Court.  In  either  case,  such  costs  to  be  paid  as  this  Court  should 
adjudge,  and  judgment  was  to  be  entered  by  the  Court  of  Quarter 
Sessions  for  the  borough  accordingly. 

Warlledge  (with  whom  was  H.  MUh)  for  the  respondents. — There 
are  two  questions  raised  for  the  opinion  of  the  Court  by  this  appeal. 
The  first  question  is,  whether  the  county  gaol  of  the  county  of  Bedford 
is  liable  at  all  to  the  rate  imposed  upon  it  by  the  Commissioners  for  the 
improvement  of  the  town  of  Bedford.  And,  assuming  such  liability  to 
exist,  the  second  question  has  reference  to  the  amount  of  the  rate. 

As  to  the  first  question — The  appellants  will  rely  upon  the  4  Geo.  4^ 
c.  64,  s.  48,(a)  and  the  proviso  to  the  8th*section  of  the  Municipal  r^/»/»« 
Corporation  Act,  5  &  6  Will.  4,  c.  76.     Now  the  48th  section  of  '- 

(a)  That  section  enaets,  ''That  every  jaU,  house  of  coRection,  or  other  prison  for  any  eonnty^ 
riding,  or  division,  county  of  a  city,  or  oonnty  of  a  town,  or  for  any  town,  liberty,  soke,  or  place, 
not  being  a  county,  but  having  an  exclusive  jurisdiction  for  the  trial  of  felonies  or  misdemeanourf 
committed  therein,  which  is  now  built,  or  shall  hereafter  be  built,  together  with  the  ground 
whereon  the  same  shaU  stand,  and  every  court,  yard,  building,  and  appurtenance  thereunto  be* 
longing^  with  eveiy  addition  that  shall  hereafter  be  made  thereto,  which  said  jail,  house  of  oor. 
reetion,  or  other  prison,  court,  yard,  building,  appurtenance,  or  addition,  is  or  shall  be  situatt 
within  the  limits  of  any  other  county,  riding,  or  division,  county  of  a  city,  county  of  a  town,  oc 
of  any  other  town,  liberty,  soke,  or  place,  not  being  a  county,  but  having  an  exclusive  jnrisdie* 
tion  for  the  trial  of  felonies  or  misdemeanours  committed  therein,  shall  be  deemed  and  taken  to 
he  part  of  the  county,  riding,  or  division,  county  of  a  city,  county  of  a  town,  or  of  the  town, 
liberty,  soke,  or  place,  for  which  the  same  shall  be  used  as  a  jail,  bouse  of  correction,  or  other 
prison,  so  long  as  the  same  shall  be  used,  and  no  longer ;  and  the  justices  of  the  peace,  mayor% 
jurats,  coroners,  constables,  and  other  officers  of  such  county,  riding,  or  division,  county  of  a 
eity,  county  of  a  town,  or  of  such  town,  liberty,  soke,  or  place,  for  which  the  same  shall  be  uaed 
M  a  jail,  bouse  of  oorreotioni  or  other  prison,  shall,  during  the  time  that  the  same  shall  b«  tt 
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the  former  of  these  two  Acts  merely  gives  to  the  justices  of  the  county 
jurisdiction  to  commit  prisoners  to  a  borough  gaol  or  house  of  correc- 
tion, in  the  same  way  as  they  would  have  been  empowered  so  to  do  if 
such  gaol  or  house  of  correction  had  not  been  situate  in  the  borough ; 
and  the  proviso  to  the  8th  section  of  the  Municipal  Corporation  Act 
does  not  affect  this  question.  The  8th  section  contains  a  proviso  « that 
every  county  gaol,  house  of  correction,  or  lunatic  asylum,  court  of  justice, 
or  judges'  lodging,  which,  at  the  time  of  the  passing  of  this  Act,  is  taken 
to  be  for  any  purpose  within  any  county,  shall  still,  for  all  such  pur- 
poses, be  taken  to  be  within  such  county,  anything  herein  contained  to 
the  contrary  notwithstanding."  These  enactments  do  not  remove  the 
liability  of  the  borough  gaols  to  the  payment  of  the  rate  in  question, 
by  taking  such  buildings  out  of  the  borough.  They  are  therefore  still 
liable  to  contribute  to  the  expenses  of  improving  the  town.  The  59th 
section  of  the  Local  Act,  48  Geo.  8,  c.  cxzviii.,  expressly  names  gaols 
amongst  the  pubUc  buildings  to  be  rated. 

The  second  question,  as  to  the  amount  of  the  rate,  turns  upon  the 
meaning  of  the  language  of  the  59th  section,  which  provides  that  the 
sum  of  one  shilling  and  no  more  (which  was  raised  to  1«.  6d.  by  the  50 
*fifUT  ^^^*  ^'  ^*  ^^^^.,  H.  2),  shall  yearly  be  rated  upon  all  halls, 
^  gaols,  &c.,  and  other  public  buildings,  churchyards,  &c.,  <<  for 
every  yard  running  measure  of  the  length  in  front  of  such  halls,  gaols, 
&c.'*  The  respondents  contend  that  the  measurement  of  a  public  build- 
ing sought  to  be  rated  is  not  to  be  confined  strictly  and  absolutely  to 
the  front  itself  of  the  building ;  but  that  the  whole  of  that  part  of  the 
building  which  has  its  front  or  abuts  on  any  public  street  under  the 
control  of  the  Commissioners,  must  be  included  in  the  measurement  for 
the  purpose  of  calculating  the  rate.  The  word  <«  front*'  cannot  receive 
its  strict  meaning  here.  The  82d  section  of  the  local  Act  enacts,  that 
<<  all  persons  occupying  houses,  buildings,  &c.,  in  or  against  any  of  the 
streets,  squares,  &;c.,  shall  cause  to  be  swept  and  cleansed  the  footways, 
&c.,  the  whole  length  of  the  front  oi  their  respective  houses,  &c."  In 
this  section  a  different  expression  is  adopted  to  that  used  in  the  59th 
section.  The  word  <<  front"  could  not  bear  the  construction  contended 
for  by  the  appellants  if  the  place  sought  to  be  rated  were  a  churchyard 
or  chapel-yard,  as  such  a  place  cannot  properly  be  said  to  have  a  front. 
He  was  then  stopped  by  the  Court. 

Tozer  {Pearse  with  him),  contrj,. — First,  by  the  4  Geo.  4,  c.  64,  s. 
48,  and  the  5  &  6  Will.  4,  c.  76,  the  county  gaol  is  completely  taken 
out  of  the  borough  where  it  is  locally  situate.  It  is  therefore  not  liable 
to  this  rate.  [Parke,  B. — Those  statutes  merely  affect  the  jurisdiction, 
of  the  justices.    The  real  question  depends  upon  the  true  construction 

■■ed,  bftve  as  f\iiU  power  and  aathoritj  therein  as  they  would  have  if  the  rame  was  not  situate 
within  the  limits  of  snob  other  connty,  riding,  or  division,  eonntj  of  a  city,  county  of  a  town,  or 
of  saeh  town,  liberty,  soke,  or  plaoe,  any  charter,  Uw,  or  usage  to  the  eontniy  thereof  ia  aay- 
wise  notwithstanding." 
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of  the  59th  section  of  the  local  Act.]  The  language  of  the  4  Geo.  4, 
c.  64,  is  large  enough  to  take  the  building  out  of  the  borough  for  all 
purposes.  [Alderson,  B. — That  Act  merely  takes  the  gaol  out  of  the 
exclusive  jurisdiction  of  the  corporation  of  the  town.] 

Secondly. — ^The  words  "in  front"  ought  to  be  taken  in  their  ordinary 
and  natural  sense.  It  was  not  intended  *that  every  part  of  a  r^/*/.^ 
building  which  abuts  upon  some  public  street  should  be  included  '- 
in  the  measurement ;  for  the  Act  is  not  so  much  for  the  repair  of  the 
streets  as  it  is  for  the  general  improvement  of  the  town.  The  rate  is 
to  be  imposed  upon  the  annual  value  of  the  property  situated  in  the 
town ;  and  as  that  value,  in  the  case  of  public  buildings,  is  not  easily 
ascertainable,  the  Act  requires  that  they  should  be  assessed  in  propor- 
tion to  the  length  of  their  fronts  in  which  the  principal  entrance  to  the 
buildings  may  happen  to  be.  The  back  of  a  building  cannot  be  taken 
into  account.  [Albsrson,  B. — ^In  some  cases  it  would  be  difficult  to 
define  the  front  of  a  building.  How  would  you  rate  a  round  building?] 
In  that  case  the  diameter  of  the  building  might  perhaps  be  the  measure 
of  the  extent  of  the  frontage. 

WorUedge  replied. 

Pollock,  C.  B. — I  do  not  entertain  any  doubt  on  the  question  sub- 
mitted to  us.  I  am  (^  opinion  that  the  4  Qeo.  4,  c.  64,  affects  the 
question  of  jurisdiction  only,  and  that  the  county  gaol  is  left  for  all 
purposes  of  rating  within  the  borough  and  parish  within  which  it  is 
locally  situated*  That  being  so,  the  only  question  is  in  what  manner 
this  building  is  to  be  rated ;  and  after  looking  at  the  language  of  the 
local  Act,  and  after  hearing  the  able  arguments  which  have  been  urged 
on  behalf  of  the  appellants,  I  am  still  of  opinion  that  the  term  (<  in 
front,'*  in  the  59th  section,  includes  every  part  of  the  building  which 
the  justices  could  form  into  a  front  by  opening  doors  or  windows  in  it, 
so  as  to  obtain  communication  with  any  street — ^in  other  words,  that 
every  part  of  the  building  is  to  be  considered  as  frontage  which  fronts 
or  abuts  upon  any  public  street.  The  justices  must,  therefore,  pay 
according  to  the  number  of  yards  in  measurement  which  all  such  parts 
make  up.  The  principle  upon  which  the  ^present  rate  was  made  r^c/*/*^ 
is,  therefore,  correct ;  and  the  rate  ought  to  stand.  ^ 

Pabkb,  B. — ^I  am  of  the  same  opinion.  The  statute  of  Geo.  4  affects 
the  question  of  jurisdiction  only,  and  leaves  the  liability  of  the  gaol 
to  the  rate  in  the  same  situation  as  it  previously,  stood  under  the  local 
Act.  The  Court  is  now  called  upon  the  first  time  to  put  a  construction 
on  the  59th  section  of  that  Act.  The  words  <<  in  front"  are  certainly 
ambiguous.  But  it  is  clearly  the  object  of  the  Act,  inter  alia,  that  the 
streets  of  the  town  should  be  kept  in  repair  and  lighted,  and  that  pro- 
perty there  situated  should  contribute  to  such  expenses  in  proportion 
to  the  benefits  it  derives  from  them.  Now  the  appellants,  as  owners  of 
the  county  gaol,  enjoy  the  benefit  of  having  the  streets  which  surround 
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the  sides  and  back  part  of  that  building  in  a  state  of  repair  and  lighted, 
qoite  as  much  so  as  they  do  with  respect  to  the  street  in  which  is  the 
front  part  of  the  building  where  the  entrance  is  situated.  They  also 
possess  the  opportunity  of  making  use  of  the  back  and  side  streets  for 
frontage,  by  causing  doors  or  windows  to  be  opened,  by  which  access 
may  be  obtained  to  those  streets.  They  ought  to  pay  for  these  advan* 
tages  and  benefits.  In  my  opinion  the  expression  <<  in  front"  has  the 
same  meaning  as  the  term  <(  frontage"  has  in  popular  parlance.  The 
appellants  ought,  therefore,  to  pay  according  to  the  number  of  yards 
which  every  part  of  the  building  abuts  on  any  public  street.  The  rate 
is  correct,  and  ought  to  be  affirmed. 

Aldersok,  B. — ^I  am  of  the  same  opinion.  The  6  Geo.  4  simply 
regulates  the  jurisdiction  of  the  county  justices,  and,  under  that  statute, 
the  county  gaol  may,  for  that  purpose,  be  said  to  cease  to  be  wholly  in 
the  borough ;  but  the  building  is  still  within  the  borough  and  parish  in 
which  it  is  situate,  and  subject  to  the  jurisdiction  of  the  borough  Oom* 
missioners  to  make  a  rate  upon  it. 

*fS871  *Martin,  B. — ^I  am  of  the  same  opinion.  I  think  that  this 
-'  county  prison  remains  legally  as  well  as  locally  situate  in  the 
town  of  Bedford ;  and  that  the  building  ought  to  contribute  to  all  the 
expenses  which  are  incurred  for  those  advantages  which  it  derives  from 
its  situation,  such  as  the  repair  of  the  streets,  lighting,  and  such  other 
matters. 

Bate  affirmed,  with  costs. 


Danson  v.  Lb  Capelain  and  Steele.    May  5. 

The  ^vernor  of  a  prison,  in  oomplianoe  with  an  order  of  the  Tisiting  jnatioes,  refosed  to  aUow 
the  prooess  of  this  Court  to  be  serred  upon  a  prisoner  undergoing  a  oriminal  sentence.  Tli« 
Court  granted  a  rule  nisi  for  an  attachment  against  the  governor,  on  the  eondition  that  the 
rule  was  not  to  be  served  or  aeted  upon,  unless  he  persisted  in  refusing  to  allow  service. 

Hall  moved  for  a  rule,  calling  on  the  governor  of  Cold  Bath  Fields 
Prison  to  show  cause  why  an  attachment  should  not  issue  against  him, 
for  not  permitting  process  of  this  Court  to  be  served  upon  one  of  the 
defendants,  who  was  in  the  prison  undergoing  a  criminal  sentence.  It 
appeared,  by  the  affidavit  of  the  plaintiff's  attorney  in  the  cause,  that 
he  had  applied  to  the  governor  of  the  prison  for  permission  to  serve  the 
defendant  Le  Capelain ;  but  that  he  was  refused,  on  the  ground  that 
the  visiting  magistrates  of  the  prison  had  passed  a  resolution  not  to 
permit  any  prisoner  to  be  served  with  any  legal  process  whilst  under- 
going sentence  of  imprisonment. — ^It  is  submitted,  that  the  claimant  of 
a  debt,  who  seeks  to  serve  a  prisoner  in  custody  with  civil  process,  ia 
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the  absence  of  all  frand  on  his  part  and  collusion  with  the  prisoner,  is 
improperly  and  illegally  precluded  from  so  doing.  It  may  be  that  the 
resolution  of  the  justices  was  framed  with  a  view  of  defeating  practices 
resorted  to  in  abuse  of  the  process  of  the  superior  Courts,  whereby  the 
friends  of  prisoners  might  improperly  obtain  access  to  them.  [Pol- 
IX>0E,  C.  B. — The  regulation  might  have  the  effect  of  depriving  suitors 
of  their  remedy.]  A  plaintiff,  in  a  suit  where  the  debt  is  joint,  and 
where  one  of  the  defendants  is  in  prison  for  some  criminal  offence,  might 
find  great  difficulties  in  ^proceeding  with  his  demand.  This  r^^^a 
application  is  not  without  precedent.  In  Williams  v.  Smith  and  ^ 
Another,  1  Dowl.  703,  where  one  of  two  defendants  was  in  custody  on 
a  criminal  charge,  the  Court  allowed  him  to  be  brought  up  to  be  charged 
with  a  declaration.  And  in  Coppin  v.  Gunner,  2  Ld.  Baym.  1572, 
where  the  defendant  was  in  custody  under  sentence  of  transportation, 
the  Court  of  King's  Bench  permitted  the  plaintiff  to  serve  the  defend- 
ant with  a  latitat,  to  entitle  the  plaintiff  to  file  common  bail  for  him  if 
he  did  not  cause  an  appearance  td  be  entered.  The  report  concludes  in 
the  following  terms : — <<  It  being  no  prejudice  to  the  gaoler,  and  there 
being  no  reason  that  the  defendant  should  not  pay  his  debts  if  the 
plaintiff  could  recover  and  find  effects,  he  undertaking  not  to  sue  execu- 
tion against  the  person  of  Gunner,  and  that  consent  being  made  part  of 
the  rule/'  It  is  apprehended  that  the  gaoler  would  comply  with  the 
plaintiff's  request  if  the  Court  should  express  an  opinion  in  favour  of 
this  application.  [Pabee,  B. — The  difficulty  here  is,  that  the  governor 
is  not  an  officer  of  this  Court.] 

PoLLOCE,  C.  B. — I  think  that  the  regulation  is  an  interference  with 
the  rights  of  the  subject.  The  plaintiff  may  take  a  rule  nisi  for  an 
attachment ;  but  it  must  not  be  served  or  acted  upon  unless  the  governor 
should  persist  in  refusing  to  permit  service. 

The  rest  of  the  Court  (a)  concurred. 

Bule  nisi  accordingly.(i) 

(a)  Parks,  B.,  Platt,  B.,  and  Mabtot,  B. 

(6)  Berrioe  was  aftonrardi  aUowed,  and  the  matter  did  not  proceed  further. 
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♦669]  *Lyth  v.  Ault  and  Wood.    May  6. 

The  ftOMptanee  by  a  oreditor  of  the  lole  and  separate  liability  of  one  of  two  or  more  /mmI 
debtors,  is  a  good  oonsideraUon  for  an  agreement  to  disoharge  all  the  other  debtors  tnm 

liabUitj. 

This  was  an  action  of  debt  brought  by  the  plaintiff,  Margaret  Lyth, 
against  the  defendants,  in  the  Manchester  Borough  Court  of  Record, 
established  under  the  8  &  9  Vict.  c.  cxlv.  The  first  count  of  the  de- 
claration was  for  50Z.  for  goods  sold  and  delivered;  and  the  secimd 
count  was  on  an  account  stated. 

The  defendant  Ault  plpaded  three  pleas.    The  second  plea  stated, 
in  substance,  that  the  account  stated  in  the  second  count  was  stated  of 
the  debt  in  the  first  count  (identifying  them) ;  and  that,  at  the  time 
the  debt  was  incurred  by  the  defendants  to  the  plaintiff,  the  defendants 
carried  on  business  as  partners  together,  and  the  goods  were  purchased 
from  the  plaintiff  by  the  defendants  as  such  partners,  to  wit,  for  the 
purposes  of  their  said  business,  and  not  otherwise ;  and  the  debt  was 
incurred  by  the  defendants  as  such  partners  as  aforesaid,  and  not  other- 
wise ;  and  that  afterwards,  to  wit,  &c.,  the  defendant  Ault  was  about 
to  retire  from  the  partnership,  and  the  partnership  business  was  there- 
after intended  to  be  carried  on  by  the  defendant  Wood  alone ;  of  all 
which  the  plaintiff  then  had  notice ;  and  thereupon,  by  an  agreement 
then  made  between  the  plaintiff  and  the  defendants,  it  was  agreed  that 
the  plaintiff  should  then  and  there  be  paid  the  sum  of  12Z.  in  part  pay- 
ment of  her  debt,  and  in  satisfaction  and  discharge  of  the  sum  of  12^., 
part  thereof;  and  that  the  plaintiff  should  relinquish  and  abandon  her 
claim  against  the  defendant  Ault  for  the  residue  of  the  said  debt ;  and 
that  the  defendant  Wood  should  become  solely  and  separately  liable  to 
pay  the  plaintiff  the  said  residue  of  her  said  debt ;  and  that  the  plain- 
tiff should  and  would  accept  and  take  the  defendant  Wood  alone  as  her 
debtor  for  the  said  residue  of  the  said  debt,  instead  of  the  defendants 
*R701  J^^^^^7'  ^^^  should  have  no  further  claim  against  the  ^defendant 
^  Ault  in  respect  of  the  said  residue  of  the  said  debt ;  and  that 
accordingly  thereupon,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  the  plaintiff  was  paid  by  the  defendants, 
and  did  accept  from  them,  the  said  sum  of  12L  in  part  payment  of  the 
said  debt,  and  in  full  satisfaction  and  discharge  of  the  said  sum  of  12Z., 
part  thereof;  and  the  defendant  Wood  promised  the  plaintiff  to  pay 
her  on  request  the  said  residue  of  the  said  debt,  and  to  become  solely 
and  separately  liable  therefor;   and  the  plaintiff  then  accepted  the 
defendant  Wood  alone  as  her  debtor  for  the  .said  residue  of  the  said 
debt,  and  did  wholly  relinquish  and  abandon  her  said  claim  against  the 
defendant  Ault  for  the  said  residue. — ^Verification. 

The  plaintiff  replied  to  the  second  plea  by  traversing  the  agreement 
therein  stated. 

At  the  trial,  in  the  borough  court,  the  issues  raised  by  the  first  and 
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third  pleas  irere  found  for  the  plaintiff,  bat  the  defendant  had  a  verdiot 
upon  the  second  plea. 

Cowling  now  moved  for  a  rule  calling  on  the  defendant  to  show  cause 
why  judgment  should  not  be  entered  for  the  plaintiff  upon  the  second 
issue  non  obstante  yeredicto.(a) — The  agreement  of  the  plaintiff  to 
accept  the  sole  liability  of  one  of  two  debtors  in  lieu  of  the  liability  of 
both  is  without  consideration,  and  is,  therefore,  a  mere  nudum  pactum. 
The  situation  of  the  plaintiff  was  neither  bettered  nor  in  any  degree 
altered  by  the  arrangement  upon  which  this  plea  is  founded ;  for,  after 
she  had  entered  into  it  she  had  the  security  of  one  debtor  only,  whereas, 
prior  to  it,  she  had  the  benefit  of  the  security  of  both.  [Parke,  B. — 
The  plaintiff  agrees  to  take  the  security  of  one  partner  instead  of  that 
of  both.  She  is  at  liberty  to  enter  into  *that  arrangement,  for  r^cr.!^^  > 
the  Court  cannot  inquire  into  the  value  of  the  consideration.  If  *- 
there  be  any  consideration  whatever,  it  will  support  an  agreement. 
Now,  although  102.  would  be  no  satisfaction  for  a  debt  of  lOOZ.,  yet  an 
article  of  much  less  value  than  102.  may  be  given  and  received  in  satis- 
faction of  such  a  debt.  It  may  at  first  appear  paradoxical,  but  the 
sole  responsibility  of  one  of  many  partners  may  be  of  greater  value 
than  that  of  all,  for  you  may  thereby  obtain  the  security  of  his  real 
and  personal  estate.  Pollock,  C.  B.-— The  exchange  may  be  of  great 
advantage  to  the  creditor,  for  it  may  be  much  more  desirable  to  have 
the  sole  security  of  a  rich  old  man  than  the  joint  security  of  the  old 
man  and  of  a  young  man  without  any  property.  Parke,  B. — The 
cases  of  David  v.  EUice,  5  B.  &  C.  196,*  and  Lodge  v.  Dicas,  3  B.  & 
A.  611,^  seem  to  favour  your  position ;  but  the  deductions  which  have 
been  drawn  from  them  have  been  considered  unsatisfactory,  and  the 
more  recent  case  of  Thompson  i;.  Percival,  5  B.  &  Ad.  925,*  lays  down 
the  true  principle  upon  this  subject.]  Those  decisions  were  discussed 
by  Lord  Chancellor  Cottxnham  in  Winter  v.  Innes,  4  My.  k  Cr.  101. 
Lodge  v.* Dicas  is  expressly  in  the  plaintiff's  favour.  Thompson  v. 
Percival  is  clearly  distinguishable;  for  there  the  debtor  gave  a  bill, 
which  created  a  new  security,  and  was  in  itself  a  sufScient  consideration 
for  the  agreement  to  give  up  the  liability  of  one  of  the  partners.  Here 
there  is  no  such  new  element.  [Martin,  B. — ^In  Hart  v.  Alexander, 
2  M.  &  W.  484,  the  Court  state  that  the  authority  of  Lodge  v.  Dicas 
and  Darid  v.  Ellice  is  shaken.]  It  is  submitted  that  the  joint  and 
several  security  of  two  parties,  which  necessarily  includes  the  several 
liability  of  each,  is  preferable  to  it.  [Parks,  B. — That  is  so  where  the 
creditor  has  the  joint  and  several  security  of  all,  but  here  the  plaintiff 
had  only  the  joint  liability  of  the  two.] 

•  S.aL.R.Td.11.  bid.  23.  «Id.27. 

(a)  By  &•  48Ui  seetioii  of  the  8  A  9  Viot  o.  ezlr.,  a  ]ilaintiff  or  defendant  may  move  tlie 
floperior  Court  for  a  rale  to  ihow  cause  why  there  shonld  not  be  a  new  trial,  or  why  judgment 
ihonld  not  be  entered  for  the  plaintiff  or  defendant^  as  the  ease  may  be. 
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*fi791  *P0LL0CK,  C.  B. — We  are  all  of  opinion  that  there  ought  to 
^  be  no  rule.  The  reasons  of  our  decision  have  already  been  giyen 
during  the  course  of  the  argument.  It  is  not  perhaps  very  easy  to  distin- 
guish the  present  case  from  that  of  Lodge  v.  Dicas.  It  may  howeyer  be 
observed,  that  there  the  matter  relied  npon  as  the  consideration  for  the 
exoneration  of  one  of  the  partners  was  the  term  that  the  other  partner 
should  collect  the  debts  due  to  the  partnership  and  should  pay  the 
plaintiffs'  claim ;  and  the  Court  held  that  there  was  no  eyidence  that 
the  plaintiffs  knew  of  this  arrangement  between  the  defendants.  The 
plea  here  in  substance  states,  that  the  defendant  Ault  was  about  to 
retire  from  the  partnership/and  that  the  other  defendant  was  to  remain 
in  it ;  and  that  the  plaintiff  knew  these  circumstances,  and  agreed  with 
the  defendants  to  take  a  certain  sum  from  the  defendant  Ault,  and  to 
release  him  from  all  further  responsibility,  and  to  look  solely  to  the 
continuing  partner  for  the  payment  of  the  residue  of  the  debt.  It  is 
perfectly  clear,  that  the  parties  had  a  right  to  substitute  a  liability 
which  was  altogether  different  from  that  upon  which  the  original  debt 
was  founded.  The  Court  never  does,  and  indeed  cannot,  inquire  into 
the  adequacy  of  the  consideration  of  any  agreement  into  which  parties 
may  please  to  enter.  But  it  appears  from  the  pleadings  that  some  con- 
sideration exists.  It  appears  to  me  that  this  case  might,  if  it  were 
necessary,  be  distinguished  from  Lodge  v.  Dicas ;  but  it  is  sufficient  to 
say  that  it  does  not  support  Mr.  Cowling*8  argument.  The  sole 
responsibility  of  one  of  two  joint  debtors  may  be  more  advantageous 
than  their  joint  responsibility,  and  certainly  they  are  two  very  different 
things.    I  therefore  am  of  opinion  that  the  plea  is  good. 

Parke,  B. — ^I  am  of  the  same  opinion.  The  principle  which  governs 
this  case  is  to  be  found  expounded  in  Thompson  v.  Percival.  It  is  clear 
^^7^1  ^^^^  ^here  there  is  an  accord  *and  satisfaction,  by  the  debtor 
-'  agreeing  to  give  something  totally  different  in  its  nature  from 
the  debt,  and  which  the  creditor  agrees  to  accept  in  satisfaction  of  the 
debt,  the  Court  cannot  inquire  into  the  value  of  that  which  is  the  sub- 
ject-matter of  the  new  agreement ;  and  therefore  there  is  nothing  to 
prevent  the  parties  from  agreeing  that  a  horse,  or  bill  of  exchange,  or 
any  other  commodity,  shall  be  given  in  satisfaction  of  a  larger  demand. 
There  is  a  very  strong  case  to  be  found  in  Dyer,  of  Andrew  v,  Boughey, 
Dyer,  75  a,  where,  to  a  declaration  for  delivering  8781b.  of  bad  wax 
upon  an  assumpsit  for  4001b.  of  good  ^ax,  stating  half  the  price  to  have 
been  paid  in  hand,  the  rest  to  be  paid  upon  a  day  agreed,  a  plea  of 
201b.  of  wax  given  and  accepted  in  satisfaction  was  held  good.  The 
Court  proceeded  upon  the  ground  that  they  were  not  at  liberty  to  go 
into  the  value  of  the  consideration  of  the  new  agreement,  provided  the 
thing  differed  from  the  debt  itself.  The  law  leaves  the  parties  to  their 
bargain.  Now  it  cannot  be  doubted  that  the  sole  security  of  one  of 
two  joint  debtors  may  be  more  beneficial  than  the  joint  responsibility 
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of  both.  In  the  latter  case,  yoa  are  not  entitled  to  sue  one  with  safety, 
for  the  defendant  may  plead  in  abatement  the  nonjoinder  of  his  co-con- 
traotor.  In  case  of  the  bankruptcy  of  one  of  the  partners,  there  would 
also  be  a  difference.  In  the  case  put  by  my  Lord  Chief  Baron,  of  two 
debtors,  where  one  is  a  rich  old  man  and  the  other  is  young  and  without 
property,  it  might  be  much  more  advantageous  to  the  creditor  to  have 
his  sole  remedy  against  the  former,  for  he  would  have  the  security  of 
the  personal  and  real  estate  of  the  rich  debtor,  which  he  would  not 
have  at  law  in  case  the  old  man  were  to  die  first.  Where  there  is  more 
than  one  debtor,  the  creditor's  remedy  is  different.  There  is,  therefore, 
no  doubt  that  the  thing  substituted  is  altogether  different  from  the 
ori^al  debt.  In  Thompson  v.  ^Percival,  it  is  said  by  the  Court  r^t^wA 
of  King's  Bench,  that,  in  the  case  of  Lodge  v.  Dicas,  the  differ-  ^ 
ence  between  the  joint  liability  of  two  and  the  separate  liability  of  one 
does  not  appear  to  have  been  brought  under  the  consideration  of  the 
Court.  The  case  of  Lodge  v.  Dicas  rested  upon  a  totally  different 
ground  from  the  present,  for  there  the  consideration  for  the  discharge 
of  the  one  defendant  (Dicas)  was  the  allowing  the  other  partner  to 
collect  the  partnership  debts ;  and  the  Court  held  that,  as  there  was  no 
evidence  that  that  fact  was  known  to  the  plaintiffs,  there  was  no  con- 
sideration whatever  for  the  plaintiffs'  promise;  but  the  point  which 
now  arises  was  not  taken  by  the  counsel  or  acted  upon  by  the  Court. 
This  point,  however,  was  much  considered  in  Thompson  v.  Percival,  and 
the  decision  there  was  wholly  irrespective  of  the  fact  that  a  bill  had 
been  given.  As  I  am,  therefore,  clearly  of  opinion  that  the  sole  re* 
sponsibility  of  one  of  several  joint  debtors  is  different  from  their  joint 
responsibility,  the  plea  discloses  a  sufficient  consideration  for  the  plain- 
tiff's promise  to  exonerate  this  defendant  from  the  residue  of  the  debt, 
and  affords  a  good  answer  to  the  action. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  It  is  demonstrable  that 
the  sole  security  of  A.  may  be  a  better  thing  than  the  joint  security  of 
A.  and  B. ;  for,  by  accepting  the  sole  security  of  A.  instead  of  the 
joint  security  of  both  debtors,  the  creditor  possesses  a  legal  remedy 
against  A.  during  his  lifetime,  and  against  his  assets  after  his  death, 
and  no  security  whatever  against  B.  Now,  as  to  the  case  where  the 
security  is  joint.  After  the  death  of  A.  there  exists  a  legal  liability  of 
B.,  and  no  legal  liability  of  A.'s  assets ;  but  an  equitable  remedy  against 
the  assets  of  A.,  subject  to  the  necessity  of  making  B.  a  party  to  a 
suit  in  equity.  Now  these  two  securities  are  different  things,  and  there- 
fore a  bargain  to  take  the  one  for  the  other  is  good.  Cases  may  be 
suggested  of  A.  being  rich  and  B.  *poor,  in  which  the  advantage  r^^ij^r 
of  taking  A.  as  the  debtor  in  lieu  of  A.  and  B.  is  clear ;  or  it  ^ 
may  be  that  A.  is  as  rich  as  B.,  in  which  case  the  creditor  may  fairly 
consider  that  one  debtor  alone  is  preferable  to  both  together.  If, 
instead  of  B.,  the  names  of  i^  hundred  persons  be  substituted,  these 
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persons  must  all  be  made  parties  to  a  suit  in  equity :  Wilkinson  v.  Hen- 
derson, 1  Mj.  &  K.  582,  Thorpe  i;.  Jackson,  2  Y.  &;  C.  553,  where  Lord 
Eldon's  opinion  in  Ex  parte  Kendall  is  quoted.  Now,  in  a  suit  in 
equity  where  a  hundred  parties  are  in  the  suit,  the  chances  of  its  lasting 
many  years  and  of  its  costing  much  are  infinite. 

Martin,  B.,  concurred. 

Rule  refused. 

It  ii  now  weU  setdecl,  that  the  note  or  biU  of  %  Hid  is  a  more  unozeoiited  aooord,  wMeh  eaaaot 

debtor,  or  of  one  of  seToral  joint  debtors,  whether  ferve  as  a  bar  to  a  prior  oaate  of  aetion :  Lodge 

in  partnership  or  not,  may  be  a  satisfaction  of  tiie  «.  Bieas,  3  B.  A  Aid.  611.    It  is  undoubtedly  tme 

debti  for  such  a  seouritj  may  be  more  advantage-  that  an  aoeord  is  not  a  defence  without  satisfiM- 

ous  in  many  ways,  than  the  naked  demand  for  tion;  BusseU  «.  Lytle,  6  Wend.  890;  bnt  a 

which  it  is  given,  and  will,  even  when  not  nego-  promise  may  be  accepted  in  immediate  eatiafae- 

Uable,  dispense  with  the  necessity  of  other  proof  Uon,  without  regard  to  its  ultimate  performance ; 

than  the  signature  of  the  maker.    8uoh  instm*  Cartwright  e.  Cook,  3  B.  A  Ad.  701 ;  Brans  «. 

monts,  therefore,  cannot  be  regarded  as  mere  Fowls,  1  Exchequer,  701 ;  Kinsler  v.  Pope,  6 

parol  promises,  nor  as  falling  within  the  rule  that  Strobhart,  126.  There  would  seem  to  be  nothing, 

a  promise  to  pay  a  debt,  cannot  be  a  satisfaction  therefore,  to  prevent  a  creditor  from  agreeing  to 

of  the  debt  itself:  Sibree  e.  Tripp,  15  M.  A  W.  discharge  a  debt  due  by  a  firm,  in  eonsideratton 

22.    The  note  of  one  partner,  may  consequently  of  a  new  engagement  on  the  part  of  one  of  its 

be  pleaded  as  a  satisfaction  of  a  debt  due  by  members.    And  even  if  this  were  not  so,  still 

the  firm ;  for  the  new  eanse  of  action  not  only  an  aoeord  on  the  fiaith  of  which  the  parties  have 

differs  in  degree  from  the  old,  but  is  between  acted  will  be  enforced  in  equity  ,*  Yesey  v.  Levy, 

different  parties :  Thompson  v,  Percival,  5  B.  A  3  Howard,  345 ;  and  may  no  doubt  enure  as  an 

Ad.  925;  Bheehy  v.  Mandwille,  6  Granch,  223;  equitable  estoppel  at  law,  although  it  has  not 

Mason  v,  Wiekersbam,  4  Vf .  A  S.  100 ;  Cole  v.  been  ftiUy  executed,  nor  terminated  in  actual 

Sackett,  1  Hill,  517.    The  law  is  so  held  even  satisfaction.    It  has  accordingly  been  held,  that 

in  New  York,  where  the  case  of  Cumber  v,  when  the  position  of  the  partners  in  a  firm  has 

Wane,  1  Strange,  426,  is  still  rigidly  adhered  to,  been  changed,  and  new  arrangements  made>,  on 

and  a  debt  cannot  be  satisfied  by  a  note,  unless  the  faith  of  a  promise,  to  accept  the  liability  of 

there  is  a  change  in  the  parties,  as  well  as  in  one  in  discharge  of  the  rest,  it  cannot  afterwards 

the  security :  WaydeU  «.  Lner,  5  Hill,  448,  3  be  violated  to  the  ii^nry  of  those  who  have 

Benio,  410;  Arnold  «.  Camp^  12  Johnson,  409.  relied  upon  it.    Harrison  v.  Lindsay,  4  W.  C- 

But  it  has  been  said,  that  an  executory  agree-  C.  B.  471 ;  Kinsler  «.  Pope,  Livingston  v.  Bad- 

ment  to  look  to  one  partner,  and  discbarge  cliife,  6  Barbour,  202 ;  Tan  Bpps  v.  Dillaye,  lb. 

the  other,  unoonsummated  by  the  acceptance  246, 1  Smith's  L.  C.  4  Am.  ed.  392. 
of  a  new  security,  stands  on  different  grounds. 


Doe  d.  Eimbeb  v.  Cafe.    May  7. 

By  a  wiU  (made  befiore  1838)  a  testator  devised  as  foUows  :—'<  I  give  and  devise  to  A.,  B.,  and 
C,  and  their  heirs  and  assigns,  all  that  (naming  the  premises),  upon  trust,  nevertheless,  to 
receive  the  rents  and  profits,  and,  after  deducting  all  taxes  and  expenses  whatsoever,  to.pay 
the  same  unto  such  persons  and  for  such  purposes  as  my  daughter  E.  M.  shall  direot,  and  for 
want  of  such  direction,  to  and  for  her  sole  and  separate  use ;  and  from  and  immediately  after 
the  decease  of  my  said  daughter,  upon  trust,  to  pay  and  apply  the  said  rents,  Ac,  for  and 
towards  the  maintonanoe  and  education  of  my  said  daughter's  ohildren  then  living,  during 
their  minority ;  and  upon  the  youngest  living  of  my  said  daughter's  children  attaining  the 
age  of  twenty-one,  I  give  and  devise  the  said  house  and  premises  unto  all  the  ohildren  of  my 
said  daughter  who  shall  be  then  living,  in  equal  shares  and  proportions,  share  and  share  alike." 
In  one  of  the  devises  contained  in  the  wUl,  an  estate  in  fee  was  devised  to  the  testatoi^s 
grandson,  on  attaining  twenty-one  years ;  and  by  a  concluding  clause  of  the  will,  the  testator, 
as  to  the  residue  of  his  estate  not  before  specifically  disposed  of,  devised  and  bequeathed  tha 
same  to  his  eldest  son,  to  hold  to  himi  his  belts,  exeontois,  administratoni  and  assignsi,  aeoordr 
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iof  to  th«  natoM  of  tho  wrenl  oftotesy  ftbtolutoly  for  oYor;  and  the  toftater  also  aathoriaod 
biB  tnisleesy  at  tboir  diBoretioD,  Arom  time  to  time  to  grant  leases  of  any  part  of  the  piemisei 
in  trusty  for  any  term  not  exceedlnf  twenty-one  years,  at  the  best  rent  that  ooold  reasonably 
be  obtained,  but  without  taking  any  fine  for  suoh  leases :— Held,  that  the  estate  of  the  tnistees 
and  their  heirs  was  to  oontinne  onfy  for  suoh  time  as  the  objects  of  the  trust  required  it;  and 
that  the  power  to  lease  was  a  power  only,  to  be  exercised  during  the  continuance  of  this 
estate  so  limited  to  them ;  and  therefore  that  the  three  grandchildren  of  the  testator  did  not 
take  a  fee  in  the  premises  in  question,  but  took  estates  for  life  only  as  tenants  in  common. 

This  was  an  action  of  ejectment,  brought  to  recover  one  nndivided 
third  part  of  certain  premises,  described  in  the  *will  of  James  r^r^mr. 
Cole  as  No.  28,  Portland  Street,  in  the  parish  of  St.  James,  '- 
Westminster.    After  issue  joined,  by  consent,  and  by  a  Judge's  order,  ^ 
the  following  case  was  stated  for  the  opinion  of  this  Court : — 

James  Cole,  being  seised  in  fee  simple  of  the  above-named  premises, 
on  the  18th  of  July,  1806,  duly  made  his  will,  and,  after  thereby  devising 
certain  other  property,  proceeded  in  the  words  following : — <<I  give  and 
devise  to  Ann  Cole,  James  Lambly,  and  James  Lodge,  and  their  heirs 
and  assigns,  all  that  my  freehold  house.  No.  23,  situate  on  the  south 
side  of  Portland  Street  aforesaid  (being  the  premises  in  question),  now 
in  the  occupation  of  Mr.  May,  with  all  the  appurtenances  thereto ;  upon 
trust,  nevertheless,  to  receive  the  rents,  issues,  and  profits  thereof,  and, 
after  deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same  quar- 
terly as  the  same  shall  accrue  and  be  received,  unto  such  persons  and 
for  such  purposes  as  my  daughter,  Elizabeth  M'Intyre,  shall  in  writing, 
signed  with  her  hand,  after  every  quarter  day  shall  have  elapsed,  and 
80  as  not  to  be  anticipated  or  disposed  of,  direct  or  appoint,  and  for 
want  of  such  appointment  into  the  proper  hand  of  my  said  daughter,  to 
and  for  her  sole,  separate,  and  peculiar  use,  and  not  to  be  liable  to  the 
debts,  control,  engagements,  and  intermeddling  of  her  present  or  any 
future  husband ;  and  from  and  immediately  after  the  decease  of  my  said 
daughter,  upon  trust  to  pay  and  apply  the  said  rents,  issues,  and  pro- 
fits for  or  towards  the  maintenance,  education,  and  bringing  up  of  my 
said  daughter's  children  then  living,  during  their  minority ;  and  upon 
the  youngest  living  of  my  said  daughter's  children  attaining  the  age  of 
twenty-one  years,  I  give  and  devise  the  said  house  and  premises  unto 
all  the  children  of  my  said  daughter  who  shall  be  then  living,  in  equal 
shares  and  proportions,  share  and  sh)ure  alike." 

By  this  will,  a  copy  of  which  was  set  out  in  the  case,  and  was  to  be 
taken  as  part  of  the  case,  the  testator,  after  directing  his  debts  and 
funeral  expenses  to  be  paid  out  of  *his  personal  estate,  be-  r^cgfrir 
queathed  his  furniture  and  certain  leaseholds  to  his  wife.  He  ^ 
then  gave  and  devised  certain  freehold  houses  to  his  son,  William  Cole, 
<^  to  hold  the  same  unto  my  said  son  and  his  heirs  and  assigns,  to  and 
for  his  and  their  own  use  and  benefit,  absolutely  for  ever."  He  then 
devised  a  freehold  house  to  trustees  for  the  benefit  of  his  grandson,  until 
the  age  of  twenty-one,  and  then  to  his  grandson,  <<  his  heirs  and  assigns 
for  ever ;"  but  in  case  of  his  death  before  twenty-one,  then  over  to  the 
testator's  daughterS|  equally  to  be  divided  between  them ;  but  in  case 
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either  of  them  died  before  the  grandson,  the  testator  gave  the  whole  to 
the  survivor.  Then,  after  another  devise  in  trust,  followed  the  clause 
already  set  out,  and  on  which  the  question  turned.  After  certain  other 
devises  and  bequests,  the  will  contained  the  following  clause : — <<  And 
as  to  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects  not 
hereinbefore  specifically  disposed  of,  I  give,  devise,  and  bequeath  the 
same  unto  my  said  son,  William  Cole,  to  hold  to  him,  his  heirs,  execu- 
tors, administrators,  and  assigns,  according  to  the  nature  of  the  several 
estates,  absolutely  for  ever."  The  will  concluded  with  the  following 
clause : — «  And  I  do  hereby  authorize  my  said  trustees,  at  their  discre- 
tion, from  time  to  time  to  grant  and  execute  leases  of  any  parts  of  my 
said  houses  and  premises  (except  those  given  to  my  wife  absolutely) 
for  any  term  not  exceeding  twenty-one  years  in  possession,  at  the  best 
rent  that  can  be  reasonably  obtained  for  the  same,  but  without  taking 
any  fine  for  such  leases.  And  lastly,  I  do  hereby  nominate  and  appoint 
my  said  wife,  Ann  Cole,  and  the  said  James  Lambly  and  James  Lodge, 
executrix  and  executors  of  my  will,  &c." 

The  testator,  James  Cole,  died  seised  A.  n.  1808,  leaving  his  son, 
William  Cole,  his  heir-at-law,  and  his  daughter,  Elizabeth  M'Intyre, 
him  surviving. 

Elizabeth  M*Intyre  died  in  June,  1820,  and  left  three  children  her 
♦fiTftT  siirviving,  namely,  George  Woodrow  M*Intyre,  *Eliza  M'Intyre, 
-*  and  Ann  MTntyre,  who  afterwards,  and  after  the  youngest  of 
them  had  attained  the  age  of  twenty-one  years  (which  happened  in  the 
month  of  March,  1885),  conveyed  all  their  interests  under  the  will  of 
James  Cole  in  the  premises  to  the  defendant,  who,  in  June,  1849, 
demised  the  same  for  a  term  not  expired,  to  the  tenant  in  possession. 

On  the  80th  of  November,  1843,  William  Cole  duly  made  his  will, 
and  thereby  devised  all  his  interest  in  the  premises  in  question  to  the 
lessor  of  the  plaintiff. 

William  Cole  died  in  December,  1843,  without  having  revoked  his 
will. 

George  W^  M'Intyre  died  in  May,  1849,  after  the  said  conveyance  to 
the  defendant,  and  after  the  three  children  of  Elizabeth  M'Intyre  had 
respectively  attained  the  age  of  twenty-one  years. 

The  point  for  the  plaintiff  was,  that  the  children  of  Elizabeth 
M'Intyre  respectively  took  estates  for  life  only  as  tenants  in  common 
under  the  will  of  James  Cole ;  and  that,  on  the  death  of  G.  W.  M'Intyre, 
the  lessor  of  the  plaintiff  became  entitled  in  possession  to  one  undivided 
third  part  of  the  said  property. 

The  defendant's  point  was,  that  the  three  children  of  Elizabeth 
M'Intyre  took  either  a  legal  or  an  equitable  estate  in  fee  as  tenants  in 
common  or  as  joint  tenants,  or  that,  at  all  events,  they  respectively 
took  greater  estates  than  estates  for  life  as  tenants  in  common.  And 
judgment  was  to  be  entered  accordingly. 
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The  case  was  argued  in  last  Hilary  Term  (Jan.  16  and  26,  and  in  the 
present  Term,  April  28),  by 

Bramwell  {Bargtovf  with  him),  for  the  lessor  of  the  plaintiff. — The 
lessor  of  the  plaintiff  contends  that  the  three  grandchildren  of  the 
testator,  James  Cole,  took  an  estate  for  life  only  as  tenants  ifi  common 
in  the  premises  in  question.  The  clause  in  the  will  upon  which  the  dis- 
pute ^arises  does  not  contain  any  words  of  inheritance  except  as  r^e/^irq 
applicable  to  the  trustees,  and  only  to  them  until  the  time  when  ^ 
the  youngest  of  the  grandchildren  shall  have  attained  the  age  of  twenty- 
one.  The  devise  at  the  end  of  the  clause  clearly  creates  a  tenancy  for 
life  only  in  the  grandchildren.  If  that  latter  devise  stood  alone,  there 
could  be  no  question.  Now  that  clause  is  a  separate  and  distinct  devise, 
which  is  to  commence  upon  the  termination  of  the  trust.  The  trustees, 
therefore,  did  not,  as  will  be  contended  on  behalf  of  the  defendant,  take 
an  estate  in  fee,  which  estate  vested  in  the  grandchildren,  as  being 
beneficially  interested  in  the  subject-matter  of  the  trust.  Moore  v. 
Cleghom,  10  Beav.  428,  and  Knight  v.  Selby,  8  M.  &;  Ghr.  92,*  will  be 
relied  upon  by  the  defendant ;  but  neither  on  the  facts  nor  upon  princi- 
ple are  they  authorities  in  his  favour.  In  both  those  cases  the  testator 
clearly  intended  to  give  the  fee.  In  the  former,  Tindal,  C.  J.,  says — 
<(  The  question  here  is,  whether,  though  the  artificial  words  for  creating 
a  fee  are  not  to  be  found,  enough  appears  on  the  face  of  the  will  to 
show  an  intention  on  the  part  of  the  testator  that  the  fee  should  pass. 
I  think  I  can  see  sufficient  evidence  of  an  intention  that  the  devisees  in 
remainder  should  take  in  fee."  And  in  Moore  v,  Cleghom,  Lord  Lang- 
DALB,  the  Master  of  the  Rolls,  says — « By  the  devise  to  the  three 
trustees,  their  heirs  and  assigns,  for  ever,  the  whole  estate  and  interest 
of  the  testator  in  the  land  passed  to  them ;  but  the  testator  declared 
that  the  gift  was  upon  trust  for  the  use  and  benefit  of  the  three  boys ; 
everything,  therefore,  which  the  trustees  took  was  given  to  them  in 
trust  for  the  use  and  benefit  of  the  three  boys."  In  the  present  case, 
as  the  will  does  not  contain  any  words  of  inheritance  as  applicable  to  the 
estate  which  the  grandchildren  were  to  take,  the  estate  follows  the 
ordinary  rule,  and  is  an  estate  for  life  only.  It  appears  also,  from 
other  parts  of  the  will,  that  the  testator  was  not  unacquainted  with 
*the  true  mode  of  giving  a  fee.  It  is  unnecessary,  at  the  present  r-i^nnr^ 
stage  of  the  argument,  to  cite  authorities  to  show  that  the  *- 
trustees  do  not  take  a  larger  estate  than  is  necessary  to  fulfil  the  terms 
of  the  trust. 

The  case  then  stood  over,  and  upon  a  subsequent  day  the  Court 
called  on 

Maniety  for  the  defendants. — The  trustees  took  an  estate  in  fee  in 
the  premises  in  question,  and  that  estate  vested  in  the  grandchildren. 
The  present  case  falls  within  the  rule,  that,  whenever  an  estate  in  fee 
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is  devised  to  trustees  in  trust  for  a  third  party,  without  any  limitation 
if  the  estate  in  the  cestui  que  trust,  the  latter  takes  the  benefioial 
interest  in  fee.  This  was  the  ground  of  the  decision  in  Challenger  v. 
Sheppard,  8  T,  B.  597,  and  was  recognised  and  acted  upon  in  Knight 
V.  Selby,  and  Moore  v.  Gleghorn.  Now,  looking  at  the  terms  of  the 
whole  of  this  will,  the  general  words  are  not  restrained  by  any  expres* 
sions  indicating  an  intention  that  a  less  estate  than  a  fee  should  pass  to 
the  grandchildren.  Lord  Chancellor  Cottbnham,  in  Moore  v.  Cleg- 
horn,  12  Jur.  596,  when  before  him  on  appeal,  recognises  the  rule  acted 
upon  in  Challenger  v.  Sheppard  and  Knight  t^.  Selby,  that,  where  an 
estate  is  given  to  trustees  in  fee  for  the  use  of  others,  the  latter  take 
an  estate  in  fee.  Now,  unless  the  trustees  took  an  estate  in  fee,  the 
intention  of  the  testator,  as  expressed  in  other  parts  of  the  will,  would 
be  defeated.  By  one  of  the  clauses  in  the  will,  the  trustees  may  at 
their  discretion  grant  leases  of  the  property  for  any  term  not  exceed* 
ing  twenty-one  years,  at  the  best  rent  that  can  reasonably  be  ob^ned. 
It  could  not,  therefore,  have  been  intended  that  the  estate  should  go 
out  of  the  trustees  upon  the  majority  of  the  youngest  grandchild ;  if 
that  were  so,  the  power  to  lease  would  be  a  nullity.  The  purposes  of 
the  trust  could  not  be  satisfied  by  a  smaller  estate.  In  Doe  v.  Willan, 
^QQ-i-i  2  B.  &  Aid.  84,  which  very  much  resembles  '''this  case,  Abbott, 
-^  J.,  after  stating  that,  where  the  words  are  large  enough,  the 
trustees  are  to  take  the  whole  fee,  unless  it  appears  by  other  parts  of 
the  will  that  such  was  not  the  testator's  intention,  proceeds,  <<  The  first 
object  of  the  testator  was,  that  the  trustees  should  make  leases  for  such 
terms  as  they  might  think  proper,  with  this  restriction  alone,  that  they 
must  reserve  the  best  improved  yearly  rent,  and  take  no  fine.  Now,  if 
these  leases  were  to  be  made  out  of  their  estate,  they  must  have  the 
fee ;  and,  in  my  opinion,  these  words  are  not  to  be  considered  as  creat- 
ing a  power,  but  as  giving  an  interest."  Doe  d.  Keen  v.  Walbank,  2 
B.  &  Ad.  554,^  is  a  similar  decision,  where  the  Court  held  that  the  posi^ 
tion  of  the  leasing  clause  in  the  will  did  not  afiect  the  question,  as  <<the 
construction  is  to  be  made  upon  the  whole  instrument  taken  together." 
Doe  d.  Shelley  t;.  Edlin,  4  A.  &  E.  582,^  may  be  also  cited  as  an  autho- 
rity that  trustees  take  that  quantity  of  interest  which  the  purposes  of 
the  trust  require.  The  principle  expounded  in  Watson  v.  Pearson,  2 
Exch.  581,  and  Blagrave  t^.  Blagrave,  4  Exch.  550,  is  not  disputed,  that 
the  estate  which  the  trustees  take,  even  when  given  with  words  of  inhe- 
ritance, need  not  necessarily  be  a  fee,  but  need  only  be  co-extensive 
with  the  trust  to  be  performed.  Words  of  inheritance  are  not  neces- 
sarily any  test  of  'the  estate  which  is  taken.  There  is  no  substantial 
reason  why  the  parties  benefipially  interested  should  not  take  the  fee. 

BramweU  in  reply. — The  will  creates  a  strict  power  in  the  trustees 
to  grant  leases.   It  has  been  contended  that  the  leasing  clause  amounts 
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to  an  intimation  to  the  trustees  of  the  mode  in  which  they  may  treat 
the  estate.  E^en  if  that  be  so,  the  power  does  not  enlarge  their  estate. 
Where  there  is  a  deyise  to  trustees,  even  with  words  of  inheritance, 
they  shall  take  only  so  much  of  the  legal  estate  '*'as  the  purposes  r«/>n9 
of  the  trust  require.  Doe  v.  Simpson,  5  East,  162,  Ackland  v.  '- 
Lutley,  9  A.  &  E.  879,  -Doe  v.  Claridge,  6  C.  B.  641,'»  Ackland  v.  Pring, 
2  M.  &;  Ghr.  987.«  It  is  laid  down  in  2  Jarman  on  Wills,  208,  that  an 
authority  to  grant  leases  of  an  indefinite  duration  has  been  in  some 
cases  considered  to  supply  an  argument  for  holding  trustees  to  take  the 
inheritance,  scarcely  less  cogent  than  a  direction  to  sell.  And  Doe  v. 
Willan,  and  several  other  cases  relied  upon  by  the  defendant,  are  there 
cited.  The  words  « from  time  to  time"  in  the  clause  which  give  the 
power  to  lease,  mean  at  any  time  during  the  continuance  of  the  trust. 
In  all  the  cases  relied  upon,  the  intention  of  the  testator  that  the  cestui  * 
que  trust  should  take  the  fee,  was  manifest  upon  the  will.  But  here 
no  such  intention  appears. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  turns  upon  the  construc- 
tion of  the  will  of  James  Cole,  made  in  the  month  of  July,  1806.  The 
material  clause  in  the  will  is  as  follows.  [His  Lordship  read  the  clause 
set  out  at  page  676,  and  proceeded :]  The  lessor  of  the  plaintiff  was 
the  devisee  of  William  Cole,  the  heir-at-law  and  residuary  devisee  of 
James  Cole.  The  defendant  claimed  under  the  three  children  of  Eliza- 
beth M'Intyre,  all  of  whom  conveyed  their  interest  in  the  property  in 
question  to  the  defendant.  If  they  wepe  entitled  as  tenants  in  common 
in  fee,  the  plaintiff  must  fail.  If  they  were  only  tenants  in  common 
for  life,  one  of  them  being  now  dead,  the  lessor  of  the  plaintiff  would 
be  entitled  to  recover  an  undivided  third  part.  We  are  of  opinion  that 
he  is  so  entitled.  It  was  properly  admitted  by  Mr.  Bramwell  for  the 
plaintiff,  that,  this  being  a  devise  to  trustees  and  their  heirs,  if  the  trust 
*had  been  first  for  a  feme  covert,  then  for  the  maintenance  of  r^e/^oq 
her  children,  then  for  her  children  in  equal  shares  and  proportions,  ^ 
share  and  share  alike,  the  children  would  then  have  taken  a  fee,  on  the 
authority  of  the  cases  of  Moore  v.  Cleghom,  10  Beav.  428,  and  Knight 
V.  Selby,  3  M.  &  Gr.  92.^  In  such  a  case  everything  which  the  trustees 
took  would  have  been  given  for  tl^  benefit  of  the  devisees,  and  there 
would  be  no  resulting  trust  for  the  heir. 

But  it  was  contended,  and  we  think  rightly,  that  in  this  case  the 
estate  given  to  the  trustees  and  their  heirs  was  restricted  to  the  life  of 
Elizabeth  M'Intyre  and  the  minority  of  all  her  children,  upon  the 
principle,  that,  unless  a  different  intention  appears,  the  trustees,  though 
the  estate  is  devised  to  them  and  their  heirs,  take  that  quantity  of 
interest  only  which  the  purposes  of  the  trust  require ;  and  the  trusts 
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expressed  in  the  devise  of  the  house  in  question  do  not  require  the 
estate  to  continue  after  the  youngest  child  has  attained  twenty-one,  and 
the  devise  over  is  a  direct  devise  to  the  children,  not  in  trust  for  them ; 
and  if  this  direct  devise  had  stood  alone,  there  can  be  no  question 
that  the  children  would  have  taken  life  estates  only  as  tenants  in  com- 
mon. 

A  direct  devise,  however,  may  by  the  context  be  shown  not  to  give 
the  legal  estate  to  the  devisee  named,  and  the  legal  estate  may,  if  the 
])urposes  of  the  will  require  it,  continue  in  the  trustees.  The  case  of 
Doe  V.  Willan,  2  B.  &  Aid.  89,  cited  for  the  defendant,  is  a^case  of  that 
sort.  In  that  case  Mr.  Justice  Bayley  relied  on  the  necessity  of  the 
estate  continuing  in  the  trustees  and  their  heirs,  to  support  contingent 
remainders  to  the  children  of  one  of  the  devisees,  as  well  as  on  the 
indefinite  power  to  demise  (though  for  the  best  rent),  as  showing  that 
the  estate  of  the  trustees  was  to  continue.  In  the  present  case,  there 
is  nothing  but  a  leasing  power  for  a  limited  term  and  at  the  best  rent, 
*({M1  '^'contained  in  a  subsequent  clause  of  the  will  (which  is  set  out), 
-^  to  show  that  the  legal  estate  was  meant  to  continue  always  in  the 
trustees.  We  think  this  is  not  enough  to  call  upon  us  to  read  the  direct 
devise  to  the  children  as  if  it  had  been  a  trust  in  their  favour. 

It  is  true  that  a  power  to  lease  affords  an  argument  of  weight  in 
favour  of  the  legal  estate  being  intended  to  be  given  to  the  trustees, 
and  especially  if  it  be  an  indefinite  power :  Doe  v.  Walbank,  2  B.  &  Ad. 
154  ;*  but  it  is  not  conclusive :  and  in  this  case  there  is  no  necessity, 
for  the  purp6se  of  effecting  the  testator's  object,  that  the  trustees 
should  have  more  than  a  power,  to  be  exercised  whilst  the  estate,  vested 
in  them  for  the  purposes  of  thQ  trust,  continues.  The  authority  to 
lease  extends  to  all  the  houses  devised  to  them.  In  one  of  the  devises 
an  estate  in  fee  is  devised  to  the  grandson  on  attaining  twenty-one ;  and 
it  cannot  be  supposed  it  was  meant  that  they  should  lease  for  twenty- 
one  years  in  the  event  of  that  estate  coming  into  possession.  It  seems 
to  us  that  the  most  reasonable  construction  is,  to  hold  that  the  estate 
of  the  trustees  and  their  heirs  is  to  continue  only  whilst  the  objects  of 
the  trust  require  it ;  and  that  the  power  to  lease  is  a  power  only  to  be 
exercised  during  the  continuance  of  the  estate  so  limited  to  the  trustees. 

The  devise,  therefore,  to  the  children  is  a  direct  devise  to  them,  as 
the  words  import ;  and  unquestionably  by  that  devise  they  take  life 
estates  only.     The  plaintiff  is  therefore  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 
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See  Wstoon  v,  Peanon,  2  Bxcheqaer,  680,  692. 


MEGGISON  V.  LADY  GLAMIS.  685 


"("MsaGisoN  V.  Lady  Olamis.    May  8.  [*685 

Sells  i;.  Same. 

HepleTin.  Arowry,  tliat  the  plaintUF  wm  tenuit  to  the  defend«it»  at  a  rent  of  4002.  a  year.  At 
tiie  trial,  it  appeared  that  tiie  defendant^  being  the  owner  of  land  and  also  of  titiie  commoted 
under  the  6  A  7  Will.  4,  o.  71,  agreed  by  parol  to  demise  to  the  plaintilf  the  land  <<  tithe  freey** 
at  a  yearly  rent  of  4002. : — Held,  that»  although  before  the  commutation  sneh  an  agreement 
might  hare  operated  as  an  agreement  to  demise  both  tithe  and  land  at  that  Joint  rent,  yet  the 
agreement  being  after  tiie  commutation,  the  words  **  tithe  free"  were  surplusage,  since  by  the 
80th  section  of  that  Aot»  if  the  defendant  distrained  for  the  rent-charge,  the  plaintilf  would  be 
entitled  to  dednot  the  amount  tram  his  rent;  and,  consequently,  there  was  a  holding  at  a  rent 
of  400/.,  as  alleged  in  the  avowry. 

Bbpleyin  of  goods  and  chattels. — ^Ayowr7,(a)  that  the  plaintiff  held 
certain  land  and  premises  as  tenant  thereof  to  the  defendant,  by  virtue 
of  a  demise  theretofore  made,  at  the  yearly  rent  of  400/.,  payable 
quarterly ;  and  because  the  sum  of  400Z.  for  one  year  of  the  rent  afore- 
said was  due  and  in  arrear,  the  plaintiff  avows  the  taking  of  the  goods 
and  chattels  as  a  distress  for  the  rent  so  due,  &c.  * 
Plea — non  tenuit ;  upon  which  issue  was  joined. 
At  the  trial,  before  Parke,  B.,  at  the  last  Hertfordshire  Assizes,  it 
appeared  that  Lady  Glamis,  by  her  agent,  entered  into  an  agreement 
with  the  plaintiff  Meggison,  to  demise  to  him  the  lands  in  question  tithe 
free,  for  a  term  of  twenty-one  years,  at  a  rent  of  4002.  for  the  first  year 
and  for  the  second,  and  for  the  subsequent  years  of  the  term  at  a  rent 
varying  according  to  the  average  price  of  com.     This  agreement  con- 
tained stipulations  which  were  not  assented  to  by  Meggison ;  and  in 
consequence  the  lease  was  not  prepared.     Meggison,  however,  entered 
and  occupied  the  premises ;  and  there  was  evidence  that  he  had  agreed 
to  pay  a  yearly  rent  of  400Z.,  and  that  he  was  to  hold  the  lands  tithe 
free.     Lady  Glamis  was  lessee  of  the  tithe  (which  had  been  commuted 
under  the  stat.  6  &  7  Will.  4,  c.  71)  under  a  lease  for  lives  from  the 
Bean  and  Chapter  of  Westminster,  the  land  itself  belonging  to  her. 
The  value  of  the  tithe  was  602.  a  year.     A  year's  rent  being  in  arrear, 
the  distress  in  question  was  made.     Previously  to  the  distress,  the 
plaintiff  had  paid  rent  at  the  rate  of  400Z.  a  year. 

It  was  submitted  by  the  plaintiff's  counsel,  on  the  authority  of  Oar- 
diner  V.  Williamson,  2  B.  &  Ad.  886,*  that  the  agreement  '^to  r^^o^* 
demise  the  lands  « tithe  free,"  at  a  rent  of  4002.,  was  meant  as  *- 
a  demise  both  of  the  tithe  and  the  lands  at  that  entire  rent,  and  since 
the  demise  was  not  by  deed,  the  tithe  did  not  pass ;  consequently  there 
was  no  certain  rent  reserved  in  respect  of  the  land,  for  which  the  defend- 
ant could  distrain.  The  learned  Judge  was  inclined  to  that  opinion, 
and  directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  verdict  for  him. 
A  rule  nisi  having  been  obtained  accordingly, 
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Montagu  ChaTnberSy  WtHes^  and  Lushy  showed  cause  (May  4). — The 
arowry  was  not  proved.  The  contract  was,  that  the  plaintiff  should 
.become  tenant  to  the  defendant  both  of  the  tithe  and  land,  at  one  entire 
rent ;  but  the  agreement,  not  being  under  seal,  passed  no  interest  in 
the  tithe :  Gardiner  v.  Williamson,  2  B.  &  Ad.  886.*  Prior  to  the  Tithe 
Commutation  Act,  6  &  7  Will.  4,  c.  71,  if  the  owner  of  land  and  tithe 
demised  the  land  « tithe  free,"  that  operated  as  a  demise  of  the  tithe  as 
well  as  of  the  land,  and  the  tenant  possessed  not  a  mere  indemnity 
against  any  claim  by  his  landlord  for  tithe,  but  an  interest  in  the  tithe 
itself.  If  it  were  otherwise,  the  tenant  would  have  no  security  in  the 
event  of  the  insolvency  of  his  landlord.  A  Court  of  Equity,  in  com- 
pelling a  specific  performance  of  such  an  agreement,  would  decree  a 
Jease  of  the  tithe  as  well  as  a  lease  of  the  land ;  for  in  no  other  way 
could  the  tenant  have  the  full  benefit  of  the  contract.  The  Tithe  Com- 
mutation Act  has  made  no  difference  in  this  respect.  Its  only  effect  is 
to  commute  the  tithe  into  a  rent-charge,  varying  according  to  the  price 
of  com.  But  the  ciiftumstance  of  the  tithe  not  being  payable  in  kind, 
but  by  way  of  rent-charge,  does  not  merge  the  right  to  it,  which  still 
exists  as  an  incorporeal  hereditament,  incapable  of  being  conveyed  except 
by  deed.  If  the  def^dant  had  sold  the  tithe  to  some  other  person, 
♦^^71  *^^^^  would  have  amounted  to  an  eviction.  This,  then,  being  a 
-^  demise  of  two  distinct  hereditaments,  at  a  rent  not  apportionable, 
and  the  demise  being  void  as  to  one,  the  lessor  cannot  distrain  for  the 
whole  or  any  part  of  the  rent :  Neale  t;.  Mackenrie,  1  M.  &  W.  747. 

Jamei  and  Bodwellj  in  support  of  the  rule. — The  defendant  was 
entitled  to  distrain.  The  intention  of  the  parties  was,  that  the  land 
only  should  be  demised  at  the  stipulated  rent,  with  an  indemnity  to  the 
tenant  against  any  claim  for  tithe.  Gardiner  v.  Williamson,  2  B.  & 
Ad.  886,*  is  distinguishable,  for  there  the  instrument  purported  in 
eiq[)re88  terms  to  demise  the  tithe.  Besides,  the  Tithe  Commutation 
Act  materially  affects  the  case.  The  67th  section  provides,  that, 
icfrom  the  January  next  following  the  confirmation  of  every  such 
apportionment,  the  lands  of  the  said  parish  shall  be  absolutely  dis- 
charged from  the  payment  of  all  tithes,"  and  a  sum  of  money,  in  the 
nature  of  a  rent-charge,  shall  be  paid  in  lieu  thereof.  Then,  by  the 
80th  section,  <<  any  tenant  or  occupier,  &;c.,  who  shall  hold  his  lands 
under  a  lease  or  agreement,  providing  that  the  same  shall  be  holden 
and  enjoyed  by  him  free  of  tithes,  and  every  tenant  or  occupier  who 
shall  occupy  any  lands  by  any  lease  or  agreement  made  subsequently  to 
nuch  commutation,  and  who  shall  pay  any  .such  .rent^charge,  shall  be 
entitled  to  deduct  the  amount  thereof  from  the  rent  payable  by  him  to 
his  landlord,  and  shall  be  allowed  the  same  in  account  with  the  said 
landlord."  Therefore,  the  words  in  this  demise  "tithe  free"  are 
surplusage ;  for  if  a  distress  should  be  levied  on  the  tenant  in  respect 
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of  tlie  rent-charge,  he  would  have  a  right  to  deduct  from  his  rent  the 
amount  so  paid.  It  follows  that,  since  the  statute,  the  defendant  is  in 
precisely  the  saotie  situation  as  if  the  words  <«  tithe  free"  had  not  been 
inserted  in  the  lease* 

Cur.  adv.  Yult. 

♦Parke,  B.,  now  said  (after  stating  the  facts): — ^At  the  trial  r^z.o« 
I  reserved  the  question ;  but  it  seemed  to  me  at  that  time,  con-  '- 
sidering  only  the  condition  of  tithe  before  the  late  Act,  that  if  there 
was  an  agreement  by  the  owner  of  tithe  for  the  time  being  to  demise 
land  <<  tithe  free,"  at  a  certain  rent  (the  tithe  and  land  heing  separate 
inheritances),  it  was  in  effect  an  agreement  to  demise  both  tithe  and 
land  at  that  joint  rent;  and  if,  aa  in  this  case,  the  demise  was  not  by 
deed,  no  interest  in  the  tithe  passed,  consequently  it  could  not  be 
ascertained  that  the  bnd  was  held  at  any  certain  rent  for  which  a  dis- 
tress might  be  made.     Whether  that  would  have  been  the  result  if  the 
lithe  Commutation  Act  had  not  passed,  is  a  matter  upon  which,  I 
believe,  the  Court  are  not  agreed,  and  upon  which  it  is  unnecessary  to 
give  any  opinion,  since  that  Act  has  removed  all  difficulty.     The  agree- 
ment with  Mr.  Meggison  was  made  after  the  Tithe  Commutation  Act 
came  into  operation,  and  there  was  ample  evidence  of  his  agreeing  to 
hold  at  a  rent  of  4002.  a  year,  not  upon  the  terms  of  a  rent  varying 
according  to  the  prioe  of  com.    A  distress  having  been  made,  the  goods 
were  replevied,  and  there  was  an  avowry  by  Lady  Glamis  for  rent,  at  a 
holding  of  4002.  a  year.    The  question  is,  whether,  this  demise  being 
suhsequent  to  the  Tithe  Commutation  Act,  at  4002.  a  year  (the  inten- 
tion being  that  the  tenant  shculd  not  pay  a  tithe  rent),  and  the  tithe 
having  ceased  to  exist  in  point  of  law,  there  was  a  misdescription  of  the 
tenancy,  or  whether  the  plaintiff  d^d  in  fact  hold  the  lands  at  a  rent  of 
4002.  a  year.    Mr.  RodweU  has  referred  us  to  the  80th  section  of  the 
Tithe  Commutation  Act,  which  appears  to  us  to  solve  any  difficulty  in 
the  case.     The  parties  must  be  presumed  to  have  contracted  with  refer- 
ence to  the  80th  section,  by  which  any  tenant  who  shall  occupy  lands 
by  lease  or  agreement  made  subsequently  to  the  commutation,  and  who 
shall  pay  any  such  rent-charge,  shidl  be  allowed  the  same  in  account 
with  his  landlord.     That  provides  sufficiently  *for  this  case ;  for,  r^goQ 
as  Lady  Olamis  was  the  owner  of  the  tithes,  and  it  was  intended  *- 
that  the  tenant  should  pay  4002.  a  year  for  the  land  and  not  pay  tithes, 
if  she  afterwards  choose  to  distrain  for  this  tithe  rent,  she  would  be 
compelled  to  allow  that  in  account.    Therefore,  we  think  that  there  was  ■ 
sufficient  evidence,  notwithstanding  Lady  Glamis  was  the  owner  of  the 
rent-charge  substituted  for  the  tithes,  that,  as  between  the  tenant  and 
Lady  Olamis,  he  was  to  occupy  at  a  rent  of  4002.  a  year ;  consequently 
th:e  verdict  ought  to  be  entered,  pursuant  to  leave  reserved  by  me,  for 
the  defendant  in  both  oaaes.    The  ndes  wiU  therefore  be  absolute. 

Rules  absolute. 
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Field  v.  Partridge.    May  6. 

Thr  fligcing  jadgment  for  debt  and  tax«d  oostf ,  withoat  any  notioe  of  taxation,  is  not  an  Imgn* 

laritj  for  which  tho  Conrt  will  set  aside  the  jadgment. 

In  this  case,  the  plaintiff,  having  taxed  his  costs,  signed  final  jadg- 
ment and  issued  execution  for  debt  and  costs,  without  giving  any  notice 
of  taxation.  Platt,  B.,  made  an  order  to  set  aside  the  judgment  and 
execution,  with  costs.  A  rule  nisi  having  been  obtained  to  rescind  that 
order, 

Wordsworth  showed  cause. — The  order  of  the  learned  Judge  was  cor- 
rect. The  omission  to  give  notice  of  taxation  renders  the  judgment 
irregular.  It  is  true,  that  in  Lloyd  v,  Kent,  5  Dowl.  P.  0.  125,  Cole- 
ridge, J.,  decided  that  the  taxation  of  costs  without  notice  was  not  an 
irregularity  sufficient  to  induce  the  Court  to  set  aside  the  judgment ; 
but  in  Perry  v.  Turner,  1  Dowl.  P.  C.  800,  2  C.  A;  J.  89,  the  Court 
said,  <<  We  have  cautiously  avoided  expressing  any  opinion  as  to  whether 
a  neglect  to  give  notice  of  taxation  of  costs  gives  the  defendant's  attor- 
'^fiQOl  ^^^  ^  right  to  set  aside  the  proceedings  for  irregularity." 
"'  *[Parkb,  B. — In  Taylor  v.  Murray,  3  M.  &  W.  141,  we  refused 
tQ  set  aside  the  judgment  because  no  notice  of  taxation  had  been  given, 
alid  I  have  invariably  acted  on  that  rule.  Martin,  B. — The  judgment 
is  not  necessarily  irregular.  AldersON,  B. — If  a  party  chooses  to 
waive  his  costs,  judgment  signed  for  the  debt  is  perfectly  regular ;  then, 
if  the  judgment  is  signed  for  debt  and  costs  to  a  greater  amount  than 
the  party  is  entitled  to,  that  is  only  ground  for  setting  aside  the  judg- 
ment as  to  the  excess.] 

WilleSy  in  support  of  the  rule,  was  not  called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  order  is  incorrect. 
The  best  proof  that  the  judgment  is  not  altogether  wrong,  may  be  found 
in  the  fact  familiar  to  every  one,  that  a  plaintiff  may,  if  he  chooses, 
renounce  the  costs,  and  without  any  taxation  at  all  issue  execution  for 
the  debt  alone.  That  shows  that  the  judgment,  at  least  to  that  extent, 
is  right ;  and  if  the  Court  interfere,  it  ought  only  to  do  so  in  order  to 
correct  any  error  in  the  taxation. 

Parke,  B. — Taylor  v,  Murray  settles  this  point.  If  it  be  suggested 
that  the  costs  are  over-charged,  the  taxation  may  be  reviewed,  and 
then  the  party  who  is  in  the  wrong  will  have  to  pay  the  costs  of  the 
taxation. 

Alderson,  B.,  concurred. 

Martin,  B. — ^I  think  it  an  important  matter  to  avoid  setting  aside 
judgments  for  slight  mistakes,  as  great  injustice  is  in  consequence  done^ 
Here  relief  can  be  had  without  disturbing  the  judgment. 

Bale  absolute . 
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'^Whitbhbad  v.  Lobd,  Administrator  of  Ank  Lord,  deceased,  r^taai 

April  80.  L  ^^'- 

As  a  general  rale,  an  attorney  or  solioitor,  retained  to  eondnot  a  rait,  u  under  the  obligation  to 
eany  it  on  to  its  termination,  and  he  cannot  sue  for  his  bill  of  costs  until  that  period  has 
arrived.  He  may,  however,  give  a  reasonable  notioe  to  his  elient  to  supply  him  with  adequate 
funds ;  and  in  case  of  refusal,  he  may  sue  him  for  his  costs.  The  retainer  is  also  determined 
by  the  death  of  the  client 

A  solicitor  was  retained  in  a  Chancery  suit  in  which  his  client  was  a  defendant,  and  an  order 
was  made  by  the  Court  that  a  supplemental  bill  should  be  filed,  to  make  certain  persons,  next 
of  kin,  parties  to  the  suit;  no  decree  was  ever  made,  nor  was  Uiere  any  further  step  taken  in 
the  suit  Upwards  of  ten  years  after  this  order  had  been  made,  the  solicitor's  client  died : — 
Held,  in  an  action  by  the  solicitor  against  the  representative  of  the  client  for  his  bill  of  costs 
up  to  the  time  when  the  order  was  made,  that  the  debt  was  not  barred  by  the  Statute  of 
Limitations. 

Debt  by  the  plaintiff,  as  a  solicitor,  for  services  and  costs  upon  the 
retainer  of  one  Ann  Lord,  of  whom  the  defendant  was  the  administrator. 
' — ^Plea,  the  Statute  of  Limitations* 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  last 
Term,  the  following  facts  a]q»eared : — ^In  the  year  1835,  Ann  Lord,  the 
deceased,  had,  as  administratrix  of  her  son,  been  made  defendant  in  a 
suit  in  equity  by  a  biU  of  reviyor,  and  had  retained  the  plaintiff  as  her 
solicitor  in  that  suit.  In  the  year  1840,  upon  the  original  suit  and  the 
bill  of  reviyor  coming  on  to  be  heard,  an  order  was  made,  that  a  sup- 
plemental bill  should  be  filed,  to  make  certain  persons,  who  were  next 
of  kin,  parties  to  the  suit.  No  supplemental  bill,  however,  was  ever 
filed,  nor  was  any  other  proceeding  taken  in  the  suit.  Ann  Lord  died 
in  June,  1851,  and  the  defendant  took  out  letters  of  administration ; 
and  in  July  the  plaintiff  gave  the  defendant  a  written  notice  that,  un- 
less the  sum  of  802.  was  paid  to  him  for  his  bill  of  costs,  he  should 
cease  to  act  any  longer  as  solicitor  in  the  suit.  The  plaintiff  claimed 
in  the  present  action  the  sum  of  682.,  for  costs  and  charges  due  to  him 
up  to  Michaelmas  Term,  1$40,  when  the  last  proceedings  in  the  suit 
were  taken. 

Upon  the  part  of  the  defendant  it  was  insisted,  that  the  Statute  of 
Limitations  barred  the  plaintiff's  claim.  Under  the  direction  of  the 
learned  Judge,  a  verdict  was  found  for  the  plaintiff  for  682.,  leave  being 
reserved  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
a  verdict  for  the  defendant. 

*In  last  Term,  Phipson  obtained  a  rule  nisi  accordingly.  [*69fi 

Bramwell  and  Gray  showed  cause. — As  a  general  rule,  an  attorney 
or  solicitor,  who  is  retained  to  conduct  a  suit,  is  bound  to  carry  it  on 
to  its  termination,  and  he  cannot  sue  for  his  bill  of  costs  until  such 
period.  This  rule,  however,  is  subject  to  the  qualification,  that  the 
client  is  bound  to  furnish  his  solicitor  with  suitable  funds ;  and  if,  after 
a  reasonable  notice,  the  client  neglects  to  provide  the  funds,  the  solicit- 
tor  may  abandon  the  suit  and  sue  for  his  charges :  Harris  v.  Osboum, 
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2  Cr.  k  M,  629,  Vansandau  v.  Browne,  9  Bing.  402,*  and  Williams  v. 
Jones,  2  Q.  B.  276.^  The  attorney  has  the  remedy  in  his  own  hands ; 
for,  if  he  requires  funds,  and  they  are  not  supplied,  he  may  put  an  end 
to  the  retainer.  But  the  lengthened  period  for  which  the  suit  may 
happen  to  be  protracted  does  not  of  itself  give  him  any  right  of  action* 
The  only  additional  fact  in  this  case  is,  the  order  for  the  supplemental 
hill.  This  did  not  determine  the  suit,  but  was,  as  the  term  implies,  a 
continuation  of  the  original  suit.  Neither  did  it  create  a  fresh  retainer. 
The  supplemental  bill  was  a  mere  step  in  the  cause :  1  Daniel's  Chancery 
Prac.  789 ;  Mitford  on  Pleading,  66.  The  retainer  here  was  not 
determined  except  by  the  death  of  the  plaintiff's  client,  Ann  Lord ;  and 
that  event  occurred  within  six  years  of  the  commencement  of  the  suit. 
The  Statute  of  Limitations  is  therefore  no  bar  to  the  plaintiff's  right 
to  recover. 

Phipson  in  support  of  the  rule. — That  an  attorney  is  entitled  to 
abandon  the  suit  in  the  event  of  his  client  refusing  to  supply  him  with 
sufficient  funds  is  not^denied.  Harris  v.  Osbourn  appears  to  have  been 
the  first  decision  which  engrafted  that  exception  upon  the  general  rule, 
that  an  attorney  is  bound  to  go  on.  But  that  case  is  an  instance  of 
^(^qo-i  ^^^  introduction  of  one  among  many  exceptions  '''which  might 
-^  arise.  That  there  may  be  other  exceptions  appears  from  Nicholls 
V.  Wilson,  11  M.  k  W.  106,  where  Lord  Abikgbr,  C.  B.,  says,  ^  It  is 
possible  to  conceive  circumstances  under  which  an  attorney  might  be 
justified  in  abandoning  proceedings  without  any  notice."  And  Parkb, 
B.,  says,  that  <<  a  case  might  occur  so  plain  as  not  to  require  notice.*' 
It  is  not  necessary  to  contend  that  the  cause  should  be  discontinued. 
[Parke,  B. — The  point  is  reduced  to  this  simple  question, — at  what 
precise  moment  did  the  plaintiff's  right  of  action  accrue  ?]  When  the 
proceedings  or  the  machinery  of  the  suit  came  to  such  a  dead  lock  that 
there  existed  no  probability  whatever  that  they  could  be  set  in  motion 
again,  so  as  to  determine  the  suit  within  any  reasonable  time,  the  plain- 
tiff had  a  right,  within  a  reasonable  time  after  that  period,  to  sue  his 
client  for  his  charges.  Here  the  suit  fell  asleep  in  1840,  without  the 
least  likelihood  of  its  awaking  for  many  years,  if  ever.  [Pollock,  G. 
B. — What  do  you  say  is  a  reasonable  time  ?]  The  precise  time  at  which 
the  suit  became  practically  ended  would  be  a  question  for  the  jury ;  and 
the  question,  what  would  be  a  reasonable  time  after  that  event  had  oc- 
curred, would  be  a  matter  for  the  Court.  It  would  aldo  seem  that  the 
order  for  a  supplemental  bill  determines  the  original  retainer. 

Pollock,  0.  B. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  question  has  been  fully  discussed,  and  the  simple  point  is,  whether 
the  plaintiff's  claim  is  barred  by  the  StalKite  of  Limitations,  the  suit 
in  which  he  was  retained  not  having  been  terminated,  and  no  notice 
having  been  given  by  him  that  he  would  not  proceed  with  it,     Mr« 
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Pkq>9on  has  relied  upon  what  fell  from  the  late  Lord  Abikgbk  and  mj 
Brother  Pareb,  in  the  case  of  *Nicholl8  v.  Wilson,  namely,  that  r^^qj. 
there  may  be  circumstances  which  would  dispense  with  such  a  '- 
notice.  But  I  do  not  think  that  the  present  case  forms  any  exception 
whatever  to  the  general  rule,  that  as  long  as  the  suit  is  going  on,  so 
long  is  the  attorney  bound  to  attend  to  it ;  and  he  cannot  sue  for  hia 
costs  during  such  period,  unless  some  communication  takes  place  between 
him  and  his  client,  by  which  the  retainer  is  so  far  put  an  end  to  as  to 
give  him  a  right  of  action.  It  could  not  be  left  .to  the  jury  to  say 
whether  the  cause  had  not  been  brought  to  such  a  difficult  and  perplexing 
pass  as  to  afford  no  reasonable  prospect  of  arriving  at  a  termination, 
and  therefore  to  be  considered,  for  all  practical  purposes,  as  brought  to 
a  conclusion.  Here  the  plaintiff's  cause  of  action  did  not  arise  before 
the  death  of  the  client,  and  therefore  the  debt  was  not  barred  by  the 
statute. 

Parke,  B. — I  am  of  the  same  opinion.  The  rale,  as  applicable  to 
this  case,  was  correctly  laid  down  in  Harris  v.  Osboum,  that  an  attorney, 
under  a  retainer  to  conduct  a  suit,  undertakes  to  conduct  the  suit  to  its 
final  termination,  and  he  cannot  sue  for  his  bill  until  that  time  has 
arrived,  subject,  however,  to  the  exception  there  stated,  and  subject 
also  to  the  additional  exception  which  arises  upon  the  death  of  the 
client,  in  which  case  he  can  sue  the  personal  representatives.  But  Mr. 
PAipsan  now  seeks  to  introduce  another  qualification  to  the  rule ;  for 
he  contends,  that  where  a  suit  in  the  Court  of  Chancery  falls  into  a 
state  of  sleep  for  a  lengthened  period,  the  attorney  may  sue  his  client 
when  a  reasonable  time  has  elapsed  after  the  suit  has  fallen  into  such 
a  state.  But  I  think  that  there  is  no  authority  for  that  position.  I 
cannot  imagine  that  there  ^nould  not  be  some  means  of  terminating  the 
suit ;  and  imquestionablj  he  might  have  given  his  client  a  notice  in  the 
same  way  that  he  gave  notice  to  her  '^'representative  after  her  r:|c/*q/; 
decease*  The  plaintiff's  claim  is  therefore  not  barred  by  the  ^ 
statute,  and  this  rule  ought  to  be  discharged. 

PliATT,  "B.-^X  am  of  the  same  opinion.  There  is  no  doubt  that  an 
attorney,  who  has  been  retained  to  conduct  a  suit,  cannot  stop  in  the 
middle  of  it;  and,  as  he  has  taken  upon  himself  a  certain  responsibility, 
he  is  bound  to  fulfil  it ;  but  the  Mient  is  equally  bound  to  furnish  him 
with  funds  necessary  for  the  purpose,  if  he  requires  them.  That  being 
so,  what  is  the  present  case  ?  The  plaintiff  became  solicitor  for  his 
client  in  a  Chancery  suit,  in  which  there  was  an  order  to  file  a  supple- 
mental bill ;  but  no  decree  was  ever  made  in  the  suit,  which  has  been 
asleep,  without  any  step  having  been  taken  in  it  for  so  many  years.  The 
client  has  lately  died;  and  then,  for  the  first  time,  arose  the  plaintiff's 
right  to  sue. 

Maetik,  B. — The  plaintiff's  right  to  sue  did  not  date  from  the  tmae 
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of  the  retainer,  and  no  definite  period  can  be  pointed  out  when  he  oonld 
have  sued  before  the  death  of  his  client. 

Rule  refosed. 


It  wms  held  in  Johnson  v.  Pyles,  11  Smedes  A  the  statute  was  to  be  oompnted  from  the  period 

llarshall,  12,  that  the  statute  of  limitations  ran  at  which  the  Jndgment  was  satisfied,  and  not 

against  the  attorney,  from  the  date* of  the  jndg-  from  that  at  which  it  was  rendered.    In  this  etiMo, 

ttent»  although  execution  had  been  restrained  however,  Uie  attorney  had  been  retained  to  ooU 

by  a  subsequent  injunction,  while  it  was  decided  lect  the  debt^  and  not  merely  to  institate  or  eon- 

in  Foster  v.  Jack,  4  Watts,  344,  that  the  bar  of  duct  the  suit 
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Where  matters  in  difference  in  a  eaase  inrolring  sereral  issues  are  referred  to  arbitration,  the 
oosts  of  the  cause  to  abide  the  event,  the  award  is  good  notwithstanding  there  is  no  speeifle 
finding  on  each  issue,  if  it  appear  by  neeessaiy  intendment  that  the  arbitrator  has  disposed  of 
all  the  issues. 

SemhUf  that  it  is  otherwise  where  the  reference  is  of  the  cause  ^and  also  of  matters  in  difference. 

This  was  an  action  of  debt,  to  recoyer  the  sum  of  1492. 17«.  6(2.  for 
the  keep  of  horses,  standing  of  carriages,  &c.  The  declaration  contained 
several  indebitatus  counts,  to  which  the  defendant  pleaded,  first,  except 
as  to  422.,  never  indebted ;  secondly,  except  as  to  422.,  a  set-off;  thirdly, 
except  as  to  422.,  payment ;  fourthly,  as  to  422.,  payment  of  422.  1«. 
into  Court,  and  no  damages  ultra.  The  plaintifis  took  the  money  out 
of  Court,  and  denied  the  set-off  and  payment.  After  issues  joined,  all 
matters  in  difference  in  the  cause  were  referred  to  an  arbitrator,  the 
costs  of  the  cause  and  of  the  reference  and  award  to  abide  the  event. 
The  arbitrator  awarded  de  prcemitsia  as  follows : — <<  I  do  award  and 
order  that  the  said  J.  Pearce  shall  and  do  pay  or  cause  to  be  paid  to 
'the  said  B.  Humphreys  and  J.  Humphreys  the  sum  of  842.  14«.  2^2. 
over  and  above  the  sum  of  422.  paid  into  Court  by  the  said  J.  Pearce ; 
which  I  do  adjudge  and  award  to  be  due  from  the  said  J.  Pearce  to 
the  said  R.  Humphreys  and  J.  Humphreys,  for  and  upon  the  matters 
in  difference  to  me  referred  as  aforesaid/' 

0:  Atkinson  moved  to  set  aside  the  award,  on  the  ground  that  it  was 
.  not  final. — The  arbitrator  ought  to  have  found  specifically  on  each  issue. 
It  is  consistent  with  this  general  finding,  that  the  arbitrator  has  con- 
sidered only  the  causes  of  action  mentioned  in  the  declaration,  without 
reference  to  the  defendant's  claim  by  way  of  set-off.  There  should 
have  been  a  distinct  finding  on  that  issue,  so  as  to  enable  the  plaintiffs, 
if  necessary,  to  plead  it  in  bar  to  a  cross  action  for  the  subject-matter 
of  the  set-off.  It  is  also  consistent  with  this  award  that  the  defendant 
proved  the  plea  of  payment,  which  would  entitle  him  to  the  costs  of 
that  issue.    [Parks,  B. — ^The  sum  is  awarded  to  be  due  in  respect  of 
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all  the  matters  referred.  If  the  reference  had  '*'b<}en  of  <<  all  r^/»Qi^ 
matters  in  difference  between  the  parties  to  the  cause/'  there  ^ 
would  be  ground  for  arguing  that  the  award  was  bad ;  for  the  sum 
might  have  been  awarded  in  respect  of  the  matters  in  difference  only.] 
In  Kilburn  v.  Kilburn,  18  M.  k  W.  671,  where  the  declaration  contained 
several  counts,  it  was  held  that  non  assumpsit  raised  a  distinct  issue 
upon  each  count,  which  the  arbitrator  was  bound  to  decide.  [Parke, 
B. — That  was  a  reference  of  the  cause  and  also  of  all  matters  in  differ- 
ence; and  the  arbitrator  merely  awarded  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum ;  but  whether  that  was  the  sum  for 
which  the  action  was  brought,  or  whether  it  was  a  matter  in  difference 
ultra  the  action,  did  not  appear ;  so  that  there  was  no  means  of  taxing 
the  costs  of  the  action.  Here  the  arbitrator  finds  that  the  plaintiffs 
are  entitled  to  a  certain  sum  upon  all  the  causes  of  action.]  Brooks  t;. 
Parsons,  1  D.  &  L.  691,  was  a  reference  of  the  cause  only ;  and  Patta- 
SON,  J.,  held,  that  <<  the  direction  to  an  arbitrator  to  find  a  verdict, 
meant  that  he  must  find  one  according  to  law,  that  is,  specifically  upon 
each  issue."  [Mabtin,  B. — ^In  Russell  on  Arbitration,  p.  848,  it  is  said, 
«<  In  one  case,(a)  where  there  were  several  special  inconsistent  pleas, 
the  Court  treated  the  awarding  a  general  verdict  for  the  defendant  as 
a  finding  on  all  the  issues  in  his  favour ;  and  in  a  very  recent  case, 
Pabeb,  B.,  said,  that  awarding  a  general  verdict  for  the  plaintiff  means, 
a  verdict  on  all  the  issues.(()  The  distinction  is,  where  the  reference  is 
of  the  cause  only,  and  where  it  is  of  the  cause  and  also  of  matters  in 
difference."] 

Pollock,  C.  B.^-There  will  be  no  rule.  In  my  opinion,  some  of  the 
cases  on  this  point  cannot  be  sustained.  The  correct  principle  is,  that, 
if  there  be  a  reference  of  a  cause  involving  Several  issues,  and  it  can 
be  discovered  upon  the  *award  that  every  issue  must  have  been  r:^/»Qg 
considered  by  the  arbitrator,  that  is  sufficient,  without  a  specific  ^ 
finding  on  each.  Therefore,  if  an  arbitrator,  as  here,  directs  that, 
upon  the  whole  matters  in  difference  in  the  action,  the  plaintiff  is  enti- 
tled to  a  certain  sum,  that  disposes  of  all  the  issues. 

Parks,  B. — ^In  this  case,  by  necessary  intendment,  there  is  a  finding 
upon  every  issue ;  for  the  arbitrator  awards  that  842.  14«.  2d.  is  due  in 
respect  of  the  matters  referred,  over  and  above  the  422.  paid  into  Court. 
That  disposes  of  the  issues  on  the  pleas  of  payment  and  set-off;  for  if 
the  defendant  had  proved  a  set-off  and  payment  beyond  the  422.,  the 
arbitrator  could  not  have  found  that  842.  14«.  2d,  was  due.  The  set- 
off is  only  material  as  a  matter  in  difference  in  the  cause ;  and  the 
question,  whether  the  defendant  bad  a  set-off,  will  depend  upon  the  sum 
which  is  awarded  to  the  plaintiffs ;  therefore  the  arbitrator  must  have 
found  both  the  pleas  in  the  negative,  for  otherwise  the  plaintiffs  could 

(a)  Cooper  «.  Laagdon,  9  M.  A  W.  60.  (6)  DresNr  v.  StMiiflold,  U  M.  A  W.  822. 
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not  be  entitled  to  842. 14«.  2d.  bejond  tke  som  paid  into  Court.  It  k 
enough  to  say  that  it  appears,  by  necessary  intendment,  that  all  the 
issues  are  disposed  of.  I  am  inclined  to  think  that  the  case  of  Brooks 
V.  Parsons  would  not  have  been  decided  by  my  Brother  Pattbson  in  the 
same  manner  at  the  present  day. 

Martin,  B. — I  am  of  the  same  opinion.  Brooks  v.  Parsons  was 
decided  in  the  year  1843,  and  may  now  be  considered  as  overruled  by 
no  less  than  three  cases.  There  is  Wilcox  v.  Wilcox,  4  Exch.  501,  in 
this  Court,  which  adopts  the  principle  of  the  decision  of  n^  Brother 
Erle  in  Hobson  v.  Stewart,  4  D.  &  L.  589 ;  and  there  is  the  case  of 
Phillips  i;.  Higgins,  2  L.  M.  &  P.  855,  in  which  my  Brother  Wiqhtman 
expressed  his  opinion,  that,  where  there  is  a  reference  of  a  cause  only, 
^6Qdl  ^^^  ft^^d  is  '*'good,  notwithstanding  there  is  no  specific  finding 
-^  on  each  issue,  if  it  appear  by  reasonable  intendment  that  the 
arbitrator  has  determined  all  the  issues  in  the  plaintiff's  favour.  I  am 
glad  it  has  been  so  decided,  because  it  is  clear  that,  when  an  arbitrator 
finds  that  the  plaintiff  is  entitled  to  a  certain  sum,  he  must  mean  <<upon 
all  the  issues  joined  in  the  cause." 

Bule  refused. 


FowLBS  V.  Thb  Oreat  Westkrk  Railway  Compakt.    AprU  15. 

The  plaintilf  deUyered  at  Briftol  to  the  defendanta  (a  Railway  Company)  certain  goods,  aa4 
toolc  from  them  a  receipt  note,  which  stated  that  the  goods  were  received  to  be  coaveyed  by 
the  Company  as  below,  and  on  the  conditions  stated  on  the  other  side.  Then  followed  a 
statement  that  <'Bristor  was  the  station  from  which,  and  "Paddington"  the  station  to  which, 
the  goods  were  to  be  carried,  and  that  the  plaintiff's  address  was  at  <<Brempton.''  One  of  the 
conditions  stated^  that  goods  addressed  to  consignees  resident  beyond  the  iounediate  Ticiniij 
of  the  Companjr's  Ooods  Stations,  would  be  forwarded  by  public  carrier  or  otherwise,  as  oppor* 
tonity  might  offer;  but  that  the  deliTcry  of  the  goods  by  the  Company  would  be  considered  as 
complete,  and  the  reeponsibilily  of  the  Company  cease,  whan  such  carriers  receiTcd  the  gooda ; 
and  that  the  Company  would  not  be  responsible  for  loss  or  damage  to  goods  beyond  the  Hmiti 
of  their  railway.  The  goods  in  question  were  safely  conveyed  by  the  defendants  to  their 
London  terminus  at  Paddington,  and  there  given  over  to  a  person  specially  appointed  by  them 
for  the  collection  and  doliveiy  of  goods ;  and,  through  the  negligence  of  his  servant,  were 
damaged  on  their  delivery  at  the  plaintiff's  house  at  Brompton.  The  defendants  mad* 
one  entire  charge  for  the  carriage  from  Bristol  to  Brompton : — ^Held,  that  the  defendanli 
were  not  liable  for  the  damage ;  and  consequently  a  declaration,  which  stated  that  they  M 
common  carriers  received  the  goods  to  be  carried  from  Bristol  to  Brompton,  could  not  b« 
supported. 

Casb. — ^The  declaration  stated,  that  the  defendants  were  the  owners 
and  proprietors  of  the  Oreat  Western  Railway,  and  of  certain  engines 
and  carriages  used  thereon,  and  carried  on  the  business  of  common  car- 
riers thereon  and  elsewhere ;  and  that  the  plaintiff  caused  to  be  deli- 
vered to  the  defendants  as  common  carriers,  and  the  defendants  reoeiyed 
as  such  common  carriers,  divers,  to  wit,  twenty  boxes,  containing  therein 
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magic  laatems,  fco.,  of  the  plaintiff,  of  great  valaei  ko.j  to  be  safely 
and  securely  carried  and  conveyed  for  the  plaintiff  by  the  defendants 
from  the  city  of  Bristol  upon  the  said  railway,  and  otherwise,  and  to 
be  by  the  defendants  delivered  to  the  plaintiff  at  a  certain  place,  to  wit, 
Brompton,  in  the  county  of  Middlesex,  for  certain  reward,  to  be  there^ 
fore  paid  by  the  plaintiff  to  the  defendants. — ^Breach,  that  the  defend- 
ants, not  regarding  their  duty,  did  not  nor  would  use  due  and  r^^/wv 
^proper  care  in  and  about  the  carriage  and  conveyance  of  the  ^ 
boxes,  &c.,  and  the  delivery  thereof;  but  so  carelessly  and  negligently 
conducted  themselves,  that  the  boxes  and  the  goods  contained  therein, 
were,  through  the  carelessness  and  negligence  of  the  defendants,  thrown 
and  dashed  violently  to  the  ground,  and  divers  glass  goods  were  broken, 
&c. 

Plea  (inter  alia). — That  the  plaintiff  did  not  cause  to  be  delivered  to 
the  defendants,  nor  did  the  defendants  receive,  the  said  boxes,  to  be 
safely  and  securely  carried  and  conveyed,  and  to  be  delivered,  as  in  the 
declaration  mentioned,  mode  et  form&. — Upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  Bristol  Summer 
Assizes,  1851,  it  appeared  that  one  King,  an  agent  of  the  plaintiff,  took 
to  the  Bristol  station  of  the  Great  Western  Railway  Company  certain 
goods  for  carriage  to  London.  At  the  time  he  delivered  the  goods  to 
the  clerk  at  the  station,  he  signed  the  following  receipt  note : — 

«« Bristol  Stfttion,  Mtkj  2d,  1851. 
**  Onat  WMtem  Bailwaj. 

<'To  the  Great  Westeni  Bailway  Companj. 

**  ReeeiFed  the  imder-inentioned  goods  from  Mr.  Joseph  King  of  Bristol^  to  be  oooTeyed  hj 
the  Great  Western  RaUway  Company  as  mentioned  below,  and  on  the  conditions  stated  on  the 
other  side. 


From 

what 

Station. 


Bristol 


To  what 
Station. 


Paddington 


Name  and  Address. 


W.  H.  Fowles  . 


19,  Montpelier  Row, 
Brompton.(a) 


Description 
of  Goods. 


1  ease, 

2  hampers, 
1  box, 

1  handle, 


No.  or 
Mark. 


Weight 


2 


20 


Remarks. 


(Signed)  "  Joseph  Kiko,  Sender. 

<*ReeeiTed  the  aboye-nentioned  goods  in  good  order  and  oondition. 

,  Consignee. 


Bntered  by  J.  S61. 


Loaded  by  A.  BeaTan  on  Track  No.  701.' 


*0n  the  other  side  of  the  receipt  note  were  printed  the  follow- 
ing (among  other)  conditions : — 


[noi 


(a)  This  was  written  In  pendl  by  King,  the  pUintiif's  agent 
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««THB  ORB  AT  WESTERN  RAILWAY  COMPANT 
"QivB  Public  Notice: — 

**  SerentUy — That  all  good«  Tee«iTed  by  the  Compasy  within  the  limita  of  their  local  regnla- 
lations  for  ooiiTeyanee  on  their  railway,  will  be  received  and  booked  without  charge  for  eollee- 
^on ;  and  that  all  goods  addreued  to  consignees  resident  within  the  limita  of  delirery  from  the 
Company's  Goods  Station,  and  respecting  which  no  directions  to  the  contrary  shall  hare  been 
recelTcd,  will  be  deliTcred  without  any  additional  charge  by  the  Company  at  those  places. 

**  Tenthly — That  all  goods  addressed  to  consignees  resident  beyond  the  immediate  Tioinity 
of  the  Company's  Goods  Station,  and  respecting  which  no  directions  to  the  contmiy  shall  have 
been  received  previous  to  arrival  at  the  station-house,  will  be  forwarded  to  their  destination  by 
public  carrier  or  otherwise,  as  opportunity  may  offer ;  or  they  will,  at  the  discretion  of  the  Com* 
pany  by  whom  they  have  been  received,  be  suffered  to  remain  on  the  Company's  premisai,  or  be 
placed  in  shed  or  warehouse,  if  there  be  convenience  for  receiving  the  same,  pending  communis 
cation  with  the  consignees,  at  the  risk  of  the  owners.  But  that  the  charges  of  such  carrier  will 
be  added  to  those  of  the  Company,  and  the  delivery  of  the  goods  by  the  Company  will  be 
considered  as  complete,  and  the  responsibility  of  the  Company  will  be  considered  to  have  ceased 
when  such  carriers  shall  have  received  the  goods  for  farther  conveyance.  And  the  Company 
hereby  give  notice,  that  any  money  which  may  be  received  by  them  as  payments  for  the  convey- 
ance of  goods  by  other  carriers  beyond  their  own  railway,  will  be  received  only  for  the  conve- 
nience of  the  consignors,  for  the  purpose  of  being  paid  to  such  other  carriers,  and  will  not  be 
received  as  a  charge  made  by  the  Company  upon  the  goods  in  the  capacity  of  carriers  beyond 
the  extent  of  their  own  railway.  And  the  Company  hereby  give  ftirther  notice,  that  they  will 
not  be  responsible  for  any  loss,  damage,  or  detention  that  may  happen  to  goods  so  sent  by  them, 
if  such  loss,  damage^  or  detention  occur  beyond  the  limits  of  their  respective  railway." 

The  goods  in  question  were  safely  conveyed  by  the  defendants  to  the 
London  terminus  of  their  railway  at  Paddington,  where  they  were 
delivered  to  one  Sherman,  who  was  specially  appointed  by  the  Com- 
pany for  the  collection  and  delivery  of  goods  at  the  London  terminus, 
in  order  that  he  might  deliver  them  to  the  plaintiff  at  Brompton.  The 
1^7091  *S^^^  "were  accordingly  placed  in  Sherman's  cart  and  taken  to 
^  the  plaintiff's  residence  at  Brompton ;  but  the  carman,  in  lifting 
them  from  the  cart,  let  the  case,  which  contained  glass  goods,  fall  upon 
the  pavement,  and  so  caused  the  damage  complained  of.  The  sum 
charged  by  the  defendants  for  carriage  included  the  carriage  from  Pad- 
dington  to  Brompton. 

It  was  objected,  on  the  part  of  the  defendants,  that  the  declaration 
was  not  proved,  inasmuch  as  it  alleged  a  contract  to  carry  from  Bristol 
to  Brompton,  whereas  the  evidence  showed  a  contract  to  carry  from 
Bristol  to  Paddington.  The  learned  Judge,  however,  left  the  case  to 
the  jury,  and  a  verdict  was  found  for  the  plaintiff. 

Butty  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants,  or  for  a  new  trial  ;(a)  against  which 

Kinglake,  Serjt.,  showed  cause. — There  was  evidence  of  a  contract 
to  carry  from  Bristol  to  Brompton.  The  receipt  note  contains  the 
plaintiff's  address  at  Brompton — ^the  place  where  the  goods  were  to  be 
delivered.  It  is  true  that  Paddington  is  mentioned  as  the  London 
station  to  which  the  goods  were  to  be  conveyed ;  but  there  is  nothing 
to  prevent  the  defendants  from  becoming  carriers  from  that  station  to 
the  plaintiff's  residence.     The  conditions  printed  on  the  receipt  note 

(a)  The  rule  was  obtained  on  several  grounds,  bat  the  point  reported  was  the  only  one  deter 
ttSned  by  the  Court 
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tiave  reference  only  to  cases  in  which  the  Company  deliver  over  goods 
at  a  station  to  another  carrier,  and  cannot  apply  to  cases  in  which, 
after  the  arrival  of  the  goods  at  the  London  terminus,  the  Company 
themselves,  as  carriers,  forward  them  to  their  place* of  destination. 
Here  the  declaration  states,  that  the  defendants  carried  on  the  business 
of  carriers  not  only  on  their  railway,  but  <<  elsewhere."  This  is  dis- 
tingaishable  from  the  *case  of  Austin  v.  The  Manchester,  Shef-  r^cirAo 
field,  and  Lincolnshire  Railway  Company,  20  L.  J.,  Q.  B.,  440,  ^ 
inasmuch  as  there  the  common  law  liability  of  the  defendants  never 
attached. 

BtUt  and  Montague  Smith  appeared  to  support  the  rule.  But  it 
having  been  suggested  that  it  did  not  appear  from  the  report  of  the 
learned  Chief  Justice  whether  he  had  reserved  leave  to  enter  a  verdict 
for  the  defendants  on  that  point — 

Pollock,  C.  B.,  said — ^We  will  consult  the  Lord  Chief  Justice,  as  to 
whether  the  point  was  reserved ;  and  unless  it  was  not,  we  shall  give 
effect  to  the  motion  to  enter  the  verdict  for  the  defendants.  There  is 
clearly  a  variance  in  the  statement  of  the  contract,  and  no  amendment 
would  be  of  any  avail,  even  if  we  had  the  power  to  make  it.  The  goods 
were  delivered  at  Brompton,  which  is  oeyond  the  limits  of  the  London 
terminus  of  the  railway,  and  one  entire  charge  was  made  for  the  car- 
riage. Then  the  tenth  condition  in  the  receipt  note  applies^;  from  which 
it  is  evident  that  the  contract,  which  was  made  at  Bristol,  was  a  con- 
tract to  deliver  the  goods,  not  at  Brompton,  but  at  Paddington. 

Pabke,  B. — I  am  of  the  same  opinion.  There  is  clearly  a  variance 
in  the  description  of  the  place  at  which  the  goods  were  to  be  delivered. 
The  declaration  states,  that  the  defendants,  as  common  carriers,  under- 
took to  carry  the  goods  from  Bristol  to  Brompton.  The  contract, 
which  depends  upon  the  terms  of  the  receipt  note,  is  a  contract  to  carry 
from  Bristol  to  Paddington.  The  only  difficulty  arises  from  the  inser- 
tion in  pencil  of  the  address  of  the  plaintiff  as  the  person  to  whom  the 
goods  were  to  be  delivered,  which  is  at  a  place  beyond  the  limits  of  the 
railway  *terminus.  But  then,  in  the  receipt  note,  under  the  head  r^frrtA 
"From  what  station,"  there  is  "Bristol;"  and  under  the  head  '- 
"  To  what  station,"  there  is  "  Paddington :"  and  one  of  the  conditions 
on  the  other  side  of  the  receipt  note  is,  that  the  Company  are  not  to 
be  responsible  for  the  carriage  of  goods  beyond  the  limits  of  their  sta- 
tions. It  seems  to  me,  that  the  words  in  pencil  are  a  mere  memoran- 
dum of  the  address  of  the  person  for  whom  the  goods  are  to  be  carried. 
No  amendment  could  be  made,  because  the  goods  were  safely  carried 
from  Bristol  to  Paddington,  and  the  damage  was  occasioned  by  the 
negligent  delivery  at  Brompton. 

Platt,  B. — ^I  am  of  the  same  opinion.     The  goods  were  received  by 
the  defendants  to  be  carried  upon  the  terms  and  conditions  mentioned 
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in  the  receipt  note ;  and  it  is  plain  that,  by  the  tenth  condition,  the 
Company  have  expressly  shieMed  themselves  from  all  responsibility  for 
the  carriage  of  goods  beyond  the  limits  of  their  stations. 

MiRTtN,  B. — The  contract  stated  in  the  declaration  is,  that  the 
defendants  as  common  carriers  undertook  to  carry  the  goods  in  question 
from  Bristol  to  Brompton.  The  plea  is,  that  the  defendants  did  not 
receive  the  goods  for  that  purpose ;  and  I  am  of  opinion  they  did  not. 
IThe  goods  were  delivered  to  the  defendants  at  Bristol  upon  the  terms 
of  a  written  contract  there  made,  and  by  which  alone  they  undertook 
to  carry  them.  Certain  conditions  are  annexed  to  that  contract,  by 
one  of  which  the  defendants  in  substance  say :  <<  We,  The  Grreat  West- 
ern Railway  Company,  will  carry  the  goods  from  Bristol  to  Paddington 
and  its  immediate  vicinity,  which  are  to  be  considered  the  places  where 
we  will  deliver  the  goods ;  but  as  to  places  beyond  those  limits,  we  will 
undertake  no  responsibility  whatever."    That  is,  so  far  as  they  had  any 
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control  over  the  goods,  '''they  would  be  liable ;  but  when  they 
ceased  to  have  any  control,  they  would  have  no  further  responsi- 


The  Court  having,  on  a  subsequent  day,  stated  that  the  Lord  Chief 
Justice  had  informed  them  that  he  had  not  reserved  this  point,  the  case 
came  on  for  argument  on  other  objectiotis  in  the  following  Term  (June 
11),  when,  on  the  suggestion  of  the  Court,  counsel  on  both  sides  con* 
sented  to  a  stet  processus. 


Crouch  i^.  Thb  London  and  North  Wbstbrn  Bailwat  Company. 

Apra  28. 

To  AH  ftction  on  the  CMOy  in  whloh  the  deolmtion  stated  tin*  the  defenduiti  were  eomaiofn 
earriersy  and  that  they  reoeiTed  from  the  plaintiff,  ae  each  common  earrien,  a  certain  iwekage, 
to  be  safely  carried  and  to  be  deliTcred  for  bim  at  a  place  mentioned,  and  that  the  defendant! 
did  not  safely  carry  the  package,  bnt  that  tbrongh  their  negligence  it  was  lost;  the  defendaati 
pleaded  that^  at  the  time  they  receiyed  the  package,  they  gave  the  plaintiff  notiee  that  ttiey 
wonld  not  be  responsible  for  packages  of  a  particular  description,  under  which  this  particnlar 
package  feU,  unless  their  contents  were  declared ;  and  that  the  contents  of  this  package  were 
not  declared;  and  that  the  defendants  did  not  eonsent  to  be  reqM>nsible  eontiary  to  the  terms 
of  snob  notice. — ^Verification : — ^Held,  that  the  plea  amounted  to  an  argumentative  denial  of 
the  bailment  as  alleged  in  the  declaration. 

Cass. — The  first  count  of  the  declaration  stated,  that  the  defendants 
were  common  carriers  of  goods  for  hire,  from  Liverpool  to  Dublin ;  and 
that  the  plaintiff,  on,  &c.,  caused  to  be  delivered  to  the  defendants,  as 
such  common  carriers  as  aforesaid,  and  the  defendants,  as  such  common 
carriers,  received  a  package  containing  divers  goods,  to  wit,  &c.,  to  be 
sikfely  and  securely  carried  and  conveyed  by  the  defendants  for  the' 
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plaintiff,  from  London  to  Dublin,  and  at  the  fiaid  last-mentioned  place 
to  be  delivered  by  the  defendants  for  the  plaintiff,  within  a  reasonable 
time  in  that  behalf;  and  that  it  thereupon  became  the  duty  of  the  de* 
fendants  safely  and  securely  to  carry  and  keep  the  package.  Breach, 
that  the  defendants  did  not  safely  and  securely  carry  the  package ;  but 
that,  through  their  negligence,  the  package  and  its  contents  were  lost. 
*  Plea,  that,  at  the  time  when,  &c.,  the  defendants  gave  notice  to  the 
plaintiff  that  they  would  not  carry  any  ^package  containing  r^tjf^r, 
several  packages  collected  from  different  parties,  and  addressed  ^ 
to  and  intended  for  several  different  parties,  although  enclosed  in  one 
package  and  addressed  to  one  party,  unless  the  addresses  on  the  enclosed 
packages  and  their  contents  were  declared;  and  further,  that  the  defend- 
ants would  not  be  responsible  for  any  such  package  or  the  contents, 
unless  such  declaration  should  be  made,  and  the  particulars  declared ; 
and  that  the  defendants  carried  on  their  business  on  the  terms  contained 
in  the  said  notice ;  that  the  package  enclosed  three  parcels,  received 
by  the  plaintiff  from  three  different  parties;  and  the  parcels  were 
addressed  to  and  intended  for  three  different  parties ;  and  that  the  fact 
that  the  package  contained  such  parcels  was  not  declared  to  the  defend* 
ants ;  and  that  the  defendants  received  the  package  on  the  terms  of  the 
notice,  which  the  plaintiff  well  knew ;  and  that  the  defendants  never 
eonsented  to  subject  themselves  to  any  responsibility  contrary  to  the 
terms  of  the  said  notice. — ^Verification. 

Special  demurrer,  assigning,  amongst  other  causes,  that  the  plea 
denied  argnmentatively  that  the  package  was  delivered  to  and  received 
by  the  defendants  as  common  carriers.— Joinder  in  demurrer. 

J.  Bratony  in  support  of  the  demurrer,  contended  that  the  plea  clearly 
^mounted  to  an  argumentative  traverse  of  the  bailment  as  stated  in  the 
declaration ;  and  he  cited  Shaw  v.  York  and  North  Midland  Railway 
Company,  18  Q.  B.  347,*  to  show  that,  where  such  an  alleged  bailment 
was  traversed,  and  it  having  been  proved  at  the  trial  that  the  chattel 
bailed  was  made  subject  to  a  condition  not  complied  with,  it  was  held 
that  the  allegation  was  not  sustained ;  that  in  Wyld  v.  Pickford,  8  M. 
&  W.  448,  the  notice  differed  from  that  in  the  present  case;  and  r^itirAiT 
that,  although  the  objection  was  taken  to  *a  plea  of  its  being  ^ 
argumentative,  the  objection  was  held  to  be  answered  by  the  fact,  that 
the  defendants  there  did  not  by  the  terms  of  their  notice  stipulate  to 
carry  goods  of  any  description  unless  insured. — He  also  relied  upon 
Austin  V.  Manchester,  Sheffield,  &c.,  Railway  Company,  20  L.  J.,  Q.  B*, 
440,  as  being  in  point. — ^The  Court  then  called  upon 

Atherton  to  support  the  plea ;  and  he  endeavoured  to  distinguish  the 
case  from  that  of  Shaw  v.  York  and  North  Midland  Railway  Company^ 
But 

»&  C.  L.  B.  voL  6S. 
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The  Oourt  were  most  clearly  of  opinion,  that  the  objection  to  the 
plea  was  good,  and  that  the  plaintiff  was  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Oarr  v.  Thb  Lancashire  and  Yorkshire  Railwat  Oompant. 

Ma}f  7,  8. 

A  oontraot  entered  into  with  »  common  earrier  by  the  party  who  deliyers  goods  to  be  eoDTeyed, 
by  which  oontraot  the  carrier  is  exempted,  from  all  liability  for  any  loas  ooeasioned  by  hii 
negligence,  iB  binding  upon  both  parties. 

A  declaration  stated,  that  the  defendants  were  the  owners  of  a  certain  Railway,  and  that  they 
oonyeyed  horses  and  cattle  thereon  as  common  carriers;  that  the  plaintiiF  delivered  to  the  de- 
fendants a  horse,  to  be  carried  by  them  for  hire  on  their  Railway  from  A.  to  B.,  subject  to 
certain  conditions  assented  to  by  the  plaintiff,  and  contained  in  a  notice  at  the  foot  of  the 
ticket  of  the  defendants'  Company  for  the  conveyance  of  the  horse;  which  ticket  stated  thai 
it  was  issued  subject  to  the  otmer^a  taking  all  ritia  of  eonveyanee  whatsoever,  a»  the  Companf 
wc^ild  not  he  reeponeihle  for  any  injury  or  damage  {howeoever  eaueed)  occurring  to  live  atock 
travelling  upon  their  line.  The  declaration  then  stated,  that,  whilst  the  horse  was  in  the  cus- 
tody of  the  defendants,  it  was  injured  by  the  horse-boz,  in  which  the  animal  was,  being  pro- 
pelled against  some  trucks,  through  the  gross  negligence  of  the  Company : — Held,  that  the 
defendants  had  engaged  to  carry  the  plaintiff's  horse  under  a  special  contract,  the  terms  of 
which  were  contained  in  the  notice ;  and  that,  by  that  notice,  the  pluntiff  had  agreed  that 
the  defendants  should  not  be  responsible  for  such  a  loss,  although  it  were  occasioned  through 
tiieir  negligence ;  and  consequently,  that  the  declaration  was  bad  after  verdicL  Platt,  B., 
dubitante. 

Case. — The  declaration  stated,  that  the  defendants  were  the  owners 
of  the  Lancashire  and  Yorkshire  Railway,  and  were  possessed  of  engines, 
horse-hoxes,  &c.,  for  conveying  passengers,  horses,  cattle,  &c.,  on  the 
*7C\f<l  ^A^l^^y  AS  common  ^carriers ;  that  the  plaintiff  delivered  to  the 
-^  defendants  a  horse,  to  he  carried  by  them  for  hire  in  a  horse-box, 
on  their  railway  from  Wakefield  to  Knottingley,  subject  to  certain  con- 
ditions assented  to  by  the  plaintiff,  and  contained  in  a  notice  at  the  foot 
of  the  ticket  or  way-bill  of  the  Railway  Company  for  the  conveyance 
of  the  horse,  and  which  was  in  these  words : — <<  This  ticket  is  issued 
subject  to  the  owner's  undertaking  all  risks  of  conveyance  whatsoever, 
as  the  Company  wiU  not  be  responsible  for  any  injury  or  damage  (how- 
soever caused)  occurring  to  live  stock  of  any  description  travelling  upon 
the  Lancashire  and  Yorkshire  Railway  or  in  their  vehicles."  -  The  decla- 
ration then  proceeded  to  allege  that,  whilst  the  horse  was  in  the  cus- 
tody of  the  defendants,  and  through  the  improper  conduct  and  gross 
negligence,  and  from  the  want  of  proper  care,  skill,  and  diligence  on 
the  part  of  the  defendants,  the  horse-box  was  propelled  on  the  railway 
against  certain  trucks  with  so  great  violence  that  the  horse  was  seriously 
damaged,  and  died  in  consequence  thereof. 
'  Plea,  not  guilty,  and  issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  last  York  Assizes,  the  jury 
found  that  the  loss  had  been  occasioned  by  the  gross  negligence  of  the 
defendants,  and  returned  a  verdict  for  the  plaintiff,  with  87^  damages. 
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A  rule  nisi  having  been  obtained  to  arrest  the  judgment — 

Aihertan  and  Oowling  showed  cause  (May  7  and  8). — ^It  having  been 
found  by  the  jury  that  the  plaintiff's  loss  was  occasioned  by  the  gross 
negligence  of  the  defendants,  it  may  be  taken  that  the  allegation  of 
that  fact  in  the  declaration  is  a  material  one.  The  question  then  is, 
whether  upon  this  declaration  the  defendants  are  liable  for  the  injury 
and  loss  which  the  plaintiff  has  sustained  through  their  gross  negligence. 
At  common  law,  a  carrier  is  not  only  bound  to  take  all  reasonable  care 
of  the  article  with  the  ^carriage  of  which  he  is  intrusted,  but  he  rn^^rr^ 
has  also  the  responsibility  of  an  insurer  cast  upon  him.  From  ^ 
the  latter  liability  he  is  relieved  by  two  things  only — ^namely,  by  the 
act  of  God  and  of  the  king's  enemies.  He  is  therefore  bound  to  use 
reasonable  care ;  and  he  cannot,  except  for  an  adequate  consideration, 
relieve  himself  of  this  duty  which  the-  law  has  imposed  upon  him.  In 
the  well-considered  case  of  Wyld  v.  Pickford,  8  M.  &  W.  448,  the 
various  authorities  upon  this  subject  are  to  be  found,  and,  amongst 
others,  the  following: — ^Beck  v.  Evans,  16  East,  244,  Bodenham  v. 
Bennett,  4  Price,  81,  Riley  v.  Home,  5  Bing.  217,*  Ellis  v.  Turner,  8 
T.  R.  531,  Gamett  v.  Willan,  5  B.  &  Aid.  58,^  Sleat  v.  Fagg,  Id.  842, 
and  are  commented  upon  by  the  counsel ;  and  it  is  said  that,  « in  Story 
on  Bailments,  865,  the  rule  is  laid  down  in  conformity  with  these 
authorities — ^viz.  that,  notwithstanding  such  a  notice  as  the  present,  a 
carrier  is  not  protected  from  losses  occurring  through  gross  negligence." 
And  in  the  judgment  of  the  Court  it  is  said,  that  (<  probably  the  effect 
of  such  a  contract  would  be  only  to  exclude  certain  losses,  leaving  the 
carrier  liable,  as  upon  the  custom  of  England,  for  the  remainder.*' 
Freedom  from  liability,  in  the  case  of  gross  negligence,  is  wholly  incon- 
sistent with  the  carrier's  duty  as  such.  [Parke,  B« — Does  the  principle 
upon  which  the  plaintiff  now  endeavours  to  rest  his  case  apply  ?  If  he 
had  sought  to  enforce  the  defendants*  obligation  as  common  carriers,  he 
ought  to  have  tendered  a  reasonable  compensation  for  the  carriage  of 
the  chattel ;  and,  upon  their  refusing  to  receive  it,  he  might  have  sued 
them  .upon  their  common-law  liability.  But,  instead  of  doing  so,  he  has 
entered  into  a  special  contract  with  the  defendants ;  and  subject  to  the 
conditions  of  that  contract  the  latter  agreed  to  carry  and  to  deliver  the 
chattel  intrusted  to  them.  After  having  *entered  into  that  rn^tr-if^ 
bargain,  the  plaintiff  cannot  turn  round  and  say  that  it  not  bind-  *- 
ing  upon  him.  There  is  nothing  illegal  in  it.  The  best  argument  the 
plaintiff  can  make  use  of  with  reference  to  the  carrier's  liability  at  com- 
mon, law  is,  that  as  he  is  in  such  case  liable  for  gross  negligence,  this 
contract  cannot  be  construed  as  exempting  him  from  it.]  Then  one 
question  will  be,  whether  it  is  stated  upon  this  record  that  the  parties 
entered  into  a  contract  upon  the  terms  contained  in  the  notice,  which 
wa<s  given  at  the  time  the  chattel  was  delivered.    Before  the  Carriers. 

•  E.  c.  li.  R.  vol.  15.  »Id.r. 
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Act,  11  Geo.  4  &  1  Will.  4,  c.  68,  it  was  necessary  to  show  distinctly 
that  the  notice  was  brought  home  to  the  knowledge  of  the  sender ;  and 
unless  this  was  done,  the  notice  did  not  avail  the  carrier.  [Parke,  B. 
<— Sorely  it  is  here  stated  that  the  parties  entered  into  a  special  eon- 
tract.  It  was  so  held  in  Chippendale  v.  Lancashire,.  &c.,  Railway  Com- 
pany, 21  L.  J.,  Q.  B.,  22.  His  Lordship  also  referred  to  Shaw  v. 
York  and  North  Midland  Railway  Company,  13  Q.  B.  847.*]  If,  then, 
this  is  to  be  taken  as  amounting  to  a  contract,  exemption  from  liability 
on  account  of  gross  negligence  must  be  excepted  out  of  it.  The  con- 
tract does  not  expressly  state  that  the  defendants  are  not  to  be  liable 
in  that  case.  Even  if  this  proviso  has  been  inserted,  it  is  questionable 
whether  such  a  condition  could  be  Considered  as  binding,  inasmuch  as 
it  is  wholly  repugnant  to  the  validity  of  the  defendants'  undertaking : 
Furnivall  v.  Coombes,  5  M.  &  Gr.  786.^  There  certainly  appears  to  be 
no  distinction  between  animals  which  are  made  the.  subject  of  convey- 
ance and  goods :  Stuart  v.  Crawley,  2  Stark.  828.® 
I  Lastly,  the  declaration  is  sufficient  after  verdict.  The  contract 
merely  provides  for  risks  of  conveyance,  and  the  declaration  does  not 
state  that  the  animal  was  injured  whilst  it  was  being  conveyed,  but 
whilst  it  was  in  the  defendants'  custody.  [The  learned  counsel  informed 
i^j-i-i^  the  *Court  that  the  Court  of  Common  Pleas  had,  during  the 
-^  course  of  the  argument  in  the  present  case,  held  the  declaration 
in  a  similar  case  of  Austin  v.  Manchester,  &c..  Railway  Company,  16 
Jur.  768,  insufficient  after  verdict,  and  had  made  a  rule  obtained  to 
arrest  the  judgment  absolute ;  and  a  note  of  that  judgment  was  handed 
up  to  the  Court.] 

WUkinSj  Serjt.,  and  Tomlinsan,  in  support  of  the  rule,  were  not  called 
upon. 

Pabeb,  B. — I  am  of  opinion  that  the  rule  which  has  been  obtained  in 
this  case  to  arrest  the  judgment  ought  to  be  made  absolute.  The  ques- 
tion wholly  turns  upon  the  true  construction  of  the  notice  at  the  foot 
of  the  ticket  or  waybill,  which  was  given  by  the  defendants  and  was 
assented  to  by  the  plaintiff,  and  which  forms  the  foundation  of  the  con- 
tract between  the  parties.  In  the  first  place,  it  is  perfectly  clear  that, 
since  the  passing  of  the  Carriers  Act,  it  is  competent  for  a  carrier  to 
n^ake  a  special  contract  to  convey  goods  and  chattels ;  and  it  is  clear 
that  the  liability  of  the  latter  may  be  made  to  depend  upon  the  terms 
of  that  contract  into  which  both  parties  have  entered.  Here  the  parties 
have  entered  into  a  special  contract,  and  consequently  the  only  question 
is  as  to  the  meaning  of  that  contract.  According  to  the  old  cases,  the 
construction  of  carriers'  notices  had  this  limitation  put  upon  them,  that, 
according  to  the  ordinary  terms  of  the  notice,  he  would  be  responsible 
for  gross  negligence,  unless  he  excluded  his  liability  in  express  terms. 
The  practice  of  a  carrier  protecting  himself  by  a  mere  notice,  was  pot 
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an  end  to  by  the  Carriers  Act.    Ko'vr,  whether  or  not  these  defendants 
are  liable  as  common  carriers,  according  to  the  rule  of  the  common  law, 
that  is  whether  they  are  bound  to  carry  safely  and  securely,  and  are  only 
protected  from  that  *description  of  loss  which  arises  from  the  r^i^^o 
act  of  Grod  and  the  King's  enemies,  is  a  question  which  there  is  '- 
no  necessity  to  discuss  upon  the  present  state  of  this  record.    If  it  had 
been  the  intention  of  the  plaintiff  to  make  the  defendants  liable  as  com- 
mon carriers,  he  ought  to  have  tendered  them  a  reasonable  sum  for  the 
carriage  of  the  chattel,  and,  upon  their  refusal  to  carry,  to  have  brought 
his  action  for  not  carrying.     Whether  the  plaintiff  would  or  would  not 
then  have  succeeded,  is  a  matter  into  which  we  need  not  enter.    Most 
certainly,  eyery  common  carrier  is  bound  only  to  carry  goods  of  that 
description  which  his  public  calling  requires  him  to  carry.    That  is  esta- 
blished by  the  case  of  Johnson  v.  The  Midland  Railway  Company,  4  Exch. 
867.   But  we  are  not  called  upon  to  consider  the  duties  of  the  defendants 
in  that  character,  inasmuch  as  these  parties  have  entered  into  a  special 
contract,  and  we  have  only  to  inquire  into  its  true  meaning.    Prior  to 
the  time  of  the  establishment  of  railways,  the  Courts  were  in  the  habit 
of  constructing  contracts  between  individuals  and  carriers  much  to  the 
disadvantage  of  the  latter.    By  the  introduction  of  railways,  a  new 
description  of  property  was  carried,  and  many  articles  are  now  trans- 
ferred from  one  place  to  another  which  had  not  been  commonly  carried 
before.   Sheep  and  other  cattle  are  now  ordinarily  carried  upon  railways ; 
and  even  horses,  by  means  by  which  the  Conveyance  of  goods  was  effected, 
are  now  themselves  the  subjects  of  conveyance.   The  present  case  is  an 
instance  of  this  change,  and  therefore  contracts  are  now  made  with 
reference  to  this  new  state  of  things ;  and  it  is  very  reasonable  that 
carriers  should  be  allowed  to  make  agreements  for  the  purpose  of  pro- 
tecting themselves  against  the  new  risks  and  dangers  of  carriage  to  which 
they  are  in  modem  times  exposed.    Horses  are  not  conveyed  on  railways 
without  much  risk  and  danger.     The  rapid  motion,  the  noise  of  the 
^engine,  and  various  other  matters,  are  apt  to  alarm  them  and  p^,.^  <. 
to  cause  them  to  do  injury  to  themselves.     It  is,  therefore,  very  '- 
reasonable  that  carriers  should  protect  themselves  against  loss  by  making 
special  contracts.     The  only  question  here  is,  whether  the  defendants 
have  protected  themselves  against  loss  arising  from  their  gross  negli- 
gence in  carrying  the  plaintiff's  horse.     The  jury  have  found  that  the 
defendants  have  been  guilty  of  gross  negligence ;  and  therefore  it  may 
be  taken  upon  this  record  that  the  breach,  if  any,  of  the  contract  was 
80  occasioned.    Now,  I  am  of  opinion  that,  by  entering  into  this  con- 
tract with  reference  to  the  subject-matter,  the  owner  has  taken  upon 
himself  all  risk  of  conveyance,  and  that  the  railway  company  are  bound 
merely  to  find  carriages  and  propelling  power.    The  contract  appears 
to  me  to  amount  to  this.     The  Company  say  they  will  not  be  responsible 
for  any  injury  or  damage,  however  eausedj  occurring  to  live  stock  of 
any  desoripiion  trayellaig  upon  their  railway.    ISiis,  then,  it  a  contract 
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by  virtue  of  which  the  plaintiff  is  the  party  to  stand  all  risk  of  accident 
and  injury  of  conveyance ;  and  certainly,  when  we  look  at  the  nature 
of  the  thing  conveyed,  there  is  nothing  unreasonable  in  this  arrange- 
ment. In  the  case  just  decided  by  the  Court  of  Common  Pleas,  of 
Austin  V,  The  Manchester,  ShefSeld,  and  Lincolnshire  Railway  Com-, 
pany,  the  language  of  the  contract  was  slightly  different  from  the 
present.  There  the  ticket  was  issued  <<  subject  to  the  plaintiff's  under- 
taking to  bear  all  the  risks  of  injury  by  conveyance  and  other  contin- 
gencies, and  the  plaintiff  was  required  to  see  to  the  efficiency  of  the 
carriages,  and  the  defendants  were  not  to  be  responsible  for  any  damage 
caused  to  horses,"  &c.,  travelling  upon  the  railway.  In  that  case,  the 
accident  was  occasioned  by  the  wheels  not  being  properly  greased ;  in 
the  present  case,  the  carriage  that  contained  the  plaintiff's  horse  was 
driven  against  another  carriage.  For  the  purposes  of  this  decision, 
n^^-iAri  ^^69®  two  notices  may  be  considered  as  in  effect  the  same.  It  *i8 
-'  not  for  us  to  fritter  away  the  true  sense  and  meaning  of  these 
contracts,  merely  with  a  view  to  make  men  careful.  If  any  inconveni- 
ence should  arise  from  their  being  entered  into,  that  is  not  a  matter  for 
our  interference,  but  it  must  be  left  to  the  legislature,  who  may,  if  they 
please,  put  a  stop  to  this  mode  which  the  carriers  have  adopted  of 
limiting  their  liability.  We  are  bound  to  construe  the  words  used 
according  to  their  proper  meaning ;  and,  according  to  the  true  meaning 
and  intention  of  the  parties  as  here  expressed,  I  am  of  opinion  that 
the  defendants  are  not  liable. 

Alderson,  B. — ^I  am  of  the  same  opinion.  In  this  case  the  defend- 
ants undertook  to  carry  the  chattel  in  question  on  certain  terms.  What, 
then,  are  those  terms  ?  It  is  clear  they  are  such  as  tho  defendants 
might  lawfully  make  the  subject  of  a  special  contract.  It  is  plain  to 
me,  that  they  undertook  to  carry  the  plaintiff's  horse  at  his  risk.  They 
might  do  that.  The  words  used  are,  « the  owners  undertaking  all  risk 
of  conveyance  whatsoever."  Possibly  a  question  might  be  made  whethet 
the  injury  contemplated  was  not  such  as  must  issue  in  injury  to  the  thing 
conveyed,  so  that  a  doubt  might  arise  whether  the  case  of  the  horse 
being  stolen  was  contemplated,  as,  under  such  circumstances,  the  accident 
would  not  issue  in  injury  to  the  horse  conveyed.  But  that  question 
would  not  arise  here,  as  in  this  case  the  horse  itself  has  been  injured. 
Here  the  parties  in  effect  agree  that  the  plaintiff,  and  not  the  defendants, 
should  be  responsible  for  injury  occasioned  by  gross  negligence  on  the 
part  of  the  defendants,  and  consequently  the  Company  are  protected 
against  liability  of  this  description  by  virtue  of  the  express  words  of 
this  contract. 

Platt,  B. — Thb  declaration  states  that  the  defendants  were  guilty 
of  gross  negligence ;  and  that  fact  was  proved.  The  gravamen  of  the 
charge  is  the  gross  negligence  of  the  defendants ;  and  the  question  is, 
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whether  the  terms  npon  *which  they  received  the  plaintiff's  horse  p^.^  . 
absolve  them  from  the  loss  occasioned  by  their  misconduct.  Now,  ^ 
undoubtedly)  since  the  establishment  of  railways,  new  subjects  of  con- 
Teyance  have  arisen.  Formerly  horses  were  seldom  carried,  but  now 
they  are  ordinarily  conveyed  by  the  trains.  It  is  therefore  to  be 
observed,  that  new  stipulations  are  necessarily  made,  in  order  to  guard 
carriers  from  the  risks  which  are  incidental  to  this' new  mode  of  convey- 
ance. It  has  been  suggested,  that  the  animal  may  be  alarmed  by  the 
noise  of  the  engine,  by  the  speed  of  the  carriages,  and  by  various  other 
causes ;  that  this  ticket  provides  against  such  new  dangers  ;  and  that, 
unless  we  take  upon  ourselves  the  office  of  legislation,  this  ticket  absolves 
the  carriers  from  their  gross  misconduct.  I  own  I  am  very  much  startled 
by  such  a  proposition ;  though,  considering  the  high  authority  by  which 
it  is  supported,  I  feel  I  ought  to  doubt  and  mistrust  my  own  opinion. 
But  I  am  bound  to  say,  that  I  am  not  satisfied  that  the  language  of 
this  ticket  absolves  the  railway  company  from  such  liability  for  damage. 
I  cannot  help  thinking,  that  the  owner  of  the  goods  never  dreamed  of 
such  a  thing  when  he  signed  the  contract.  In  truth,  this  accident  had 
nothing  to  do  with  the  conveyance  of  the  horse.  The  accidents  referred 
to  are  those  which  occur  whilst  the  article  is  in  a  state  of  locomotion. 
The  case  of  gross  negligence,  as  it  seems  to  me,  is  not  pointed  at  by 
this  ticket. 

Ma&tin,  B. — ^I  agree  in  opinion  with  my  Brothers  Pares  and  Alder^ 
80N.  It  is  perfectly  clear  that  this  is  the  case  of  a  special  contract^ 
which  the  plaintiff  has  adopted  and  assented  to,  and  has  set  out  in  his 
declaration ;  and  by  that  contract  he  agreed  that  the  horse  in  question 
was  to  be  carried  upon  certain  conditions.  No  doubt,  at  common  law, 
a  carrier  may  enter  into  a  special  contract.  He  may,  it  is  true,  be 
bound  to  carry  goods ;  and  if  he  refuses  to  do  so,  except  on  the  terms 
of  a  special  contract,  he  may  subject  himself  to  an  action  for  that 
breach  of  duty ;  but  *if  a  special  contract  be  entered  into  by  him  ^4^71  a 
and  the  party  sending  the  articles  to  be  conveyed,  both  sides  are  ^ 
bound  by  the  terms  of  the  contract.  The  Carriers  Act  says  that  a 
special  contract  may  be  made.  If  that  be  so,  all  that  we  have  to  do  is 
to  see  what  that  contract  is.  Insurers  of  goods  to  be  conveyed  are 
answerable  for  the  gross  negligence  of  the  carrier  or  of  his  servants, 
whether  the  goods  be  insured  or  not ;  the  parties  who  have  the  care  of 
such  goods  may  contract  that  they  will  not  be  answerable  for  their  own 
gross  negligence.  .  It  seems  to  me,  that  the  parties  here  could  not  have 
used  language  more  clear  or  stronger  than  that  which  they  have  adopted. 
We  cannot  enter  into  the  question  of  what  was  passing  in  the  mind  of 
the  owner  of  the  horse  at  the  time  he  assented  to  these  terms ;  we 
must  look  only  at  the  notice.  Now,  if  the  carrier  had  been  desirous  of 
prepiring  a  contract  for  the  express  purpose  of  getting  rid  of  his  lia* 
bility  in  respect  of  gross  negligence,  he  could  not  have  used  more  ap£ 
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words  than  those  that  are  set  forth  upon  the  face  of  this  document. 
The  argument  of  inconvenience  is  no  test  of  the  matter.  We  hare 
nothing  to  do  except  to  carry  out  this  contract ;  the  parties  concerned, 
and  not  ourselves^  are  to  judge  of  the  inconvenience.  If  we  hold  the 
carriers  in  this  case  responsible  for  gross  negligence,  we  shall  place 
them  in  the  situation  of  insurers  and  underwriters.  There  are,  indeed, 
inconveniences  attending  either  mode  of  construing  the  contract.  My 
opinion  is  founded  upon  the  true  construction  and  meaning  of  this 
notice  or  contract ;  and  I  clearly  think  that  by  its  terms  the  defendants 
are  not  answerable  for  any  injury  or  damage  arising  from  their  gross 
negligence  in  the  course  of  conveyance.  The  declaration  is,  therefore, 
insufficient,  and  the  judgment  ought  to  be  arrested. 

Rule  absolute.(a) 

(a)  See  Qreat  Kortiiern  RaUwAj  Company  v.  MorriUe,  21  L.  J.,  Q.  B.,  S19.    The  taperior 
Courts,  therefore,  appear  to  be  almost  nnanimous  upon  this  qnestion. 


"Erery  parol  agreement,  whether  for  the  aeqni-  oonsideratioQ  for  it*  raUnqnishment    ThU 

■ition  of  a  new  right,  or  the  relinquishment  of  not  be  found  in  the  oarriage  of  the  goods,  for  the 

one  previonsly  existing,  requires  a  consideration  carrier  is  bound  not  only  to  carry  them,  but  to 

which  must  be  sufficient,  though  it  need  not  be  carry  them  safely,  or  answer  for  tiie  loss,  and 

adequate.    A  debt  cannot  be  extinguished  by  a  cannot  make  the  fuUUment  of  one  part  of  hia 

promise  to  forgive  or  extinguish  it,  nor  without  duty,  the  means  of  obtaining  an  exoneratUm 

payment  in  fUl,  or  the  aid  of  some  matter  ex-  fVom  the  rest    To  say  with  the  Court  in  the 

trinsio  to  the  debt  itself,  and  no  prior  duty  of  principal  case,  that  if  the  carrier  reftise  to  take 

any  kind  can  be  discharged  by  anything  short  the  goods  at  his  own  riskr  the  price  of  carriage 

of  its  entire  fulfilment,  or  the  substitution  of  should  be  tendered,  and  an  action  brought  for 

something  else  in  its  stead,  with  the  aflpent  of  the  refusal,  instead  of  aiding  the  argument  ia 

the  party  interested  in  its  performance.    And  his  4»your,  isTolves  a  concession  of  the  whole 

whatever  may  be  the  effect  of  the  voluntary  question  in  dispute.    Such  a  suit  may  unqnes- 

waiver  of  a  right,  no  one  can  be  compelled  to  tionably  be  brought,  but  this  only  shows  that 

accept  a  part  of  that  to  which  he  is  entitlei^  a«  the  refnsal  is  a  wrong,  which  cannot  serva  aa 

a  satisfaction  of  tiie  whole.    These  princii^es  the  basis  of  a  stipulation  in  fhvonr  of  the  peraoa 

apply  with  as  much  force  to  obligations  imposed  by  whom  it  is  committed,  nor  be  set  up  aa  a  oon* 

by  public  policy,  as  to  those  which  originate  in  sideration  against  the  person  by  whom  it  la  don«. 

private  contract ;  for  when  the  law  departs  from  No  one  can  take  advantage  of  his  own  wronf^ 

its  usual  course,  and  dictates  what  shall  be  the  and  no  one  who  is  drawn  into  a  concession  by 

rights  and  duties  incident  to  a  contract,  instead  the  wrong  of  another,  is  bound  in  law  or  per- 

of  leaving  them  to  be  determined  by  the  con-  haps  even  in  morals,  to  fvdfll  it.    The  rule  that 

tract  itself,  it  does  so  because  the  matter  is  one  a  tender  of  the  freight  must  be  made,  seema 

which  cannot  safely  be  intrusted  to  individual  only  to  apply  where  the  carrier  insists  on  i^ 

judgment,  and  requires  to  be  provided  for  by  a  and  certainly  has  no  application  when  he  puti 

general  rule.    It  may  therefore  be  doubted,  his  reAisal  upon  other  grounds.    When  such  % 

whether  rules  thus  established,  should  not,  like  tender  has  been  made  or  waived,  can  the  ear- 

those  which  invalidate  restraints  on  the  re-  rier  say,  "  it  is  my  duty  to  transport  your  goods 

demption  of  a  mortgage,  or  the  bar  of  aa  estate  to  their  destination,  but  I  will  not  perform  i^ 

tail,  be  paramount  to  the  intention  of  the  parties,  unless  you  relinquish  the  right  to  have  them 

in  order  to  attain  the  object  for  which  they  were  carried  there  safely,  which  the  law  gives  yoi^ 

instituted ;  Cole  v.  Goodwin,  19  Wend.  252 ;  not  only  for  your  own  benefit,  but  from  a  regard 

Attwood  V.  The  Reliance  Transportation  Co.,  9  to  the  public  welfare  V*    And  if  he  does  sajr 

Watts,  87 ;  and  it  is  at  all  events  certain,  that  this,  and  the  owner  of  the  goods  assents  to  it» 

the  obligations  which  they  impose,  should  be  can  the  agreement  thus  made,  be  enfoitsed  bj 

guarded  with  as  much  care,  as  if  they  were  the  the  party  in  whose  wrong  it  originates  ?    Witt 

result  of  a  special  agreement.    The  right  which  the  law  allow  its  settled  policy  to  be  thus  de- 

the  law  gives  every  man,  to  have  his  goods  feated,  and  an  obligation  which  it  has  impoaed 

carried  by  a  common  carrier  at  the  carrier's  risk,  for  the  benefit  of  the  community,  done  away 

is  at  least  as  binding  as  if  it  originated  in  a  prior  with  by  means  which  would  be  wholly  inade- 

contract  upon  an  executed  consideration,  and  quate,  to  discharge  a  duty  growing  out  of  a  pric 

«^anot  be  waived  without  a  aew  aad  sufficient  vate  agreement?    Changes  in  the  eonditioB  eC 
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•ooiefyy  or  fho  modei  of  biiiinem»  which  render  Mttrohanta*  Bank.    It  sboald  moreover  bo  re- 

thftl  policy  inappUoabie,  may  ftumish  a  reason  memberedy  that  the  duties  attached  to  the  basi- 

for  its  alteration  by  the  legislatare,  but  can  ness  of  canylng  goods  for  hire,  are  incident  to 

hardly  jastify  its  abrogation  by  the  Coorts.  the  bnsinessy  rather  than  to  the  mere  carriage 

And  H  is  belleTed  that  reason  and  policy  require  of  the  goods,  and  that  the  position  of  a  oonrmon 

■s  much  now  as  erer,  that  no  exoneration  of  oarrier  diifers  from  that  of  a  carrier  |>ro  hoc  tfice, 

the  carrier  should  be  valid,  nnless  there  is  A  man  who  holds  himself  out  to  the  worlfl  as  a 

some  other  equivalent  for  what  is  abandoned,  common  carrier,  and  thus  assumes  an  office 

than  the  partial  petformaace  of  a  duty  which  which  otheri  might  have  filled  had  he  lt.ft  it 

the  owner  of  the  property  is  entiiled  to  exaot  vaoant,  should  not  be  allowed  to  lay  it  down,  or 

in  fiill,  witfaont  making  any  concession  as  the  dispense  with  the  obligation  which  it  imposes, 

price  of  its  Ailfilment.    The  weight  of  authority  to  suit  his  own  convenience  on  a  particular 

in  this  oooBtry  is,  that  a  oarrier  cannot  limit  his  occasion ;  but  the  case  is  widely  differeni  where 

responsibility  by  a  notice,  even  when  distinctly  the  obligation  grows  out  of  the  occasion  itself, 

brought  hame  to  the  knowledge  of  the  owner  i  and  is  fbunded  solely  on  the  aeceptanoo  of  the 

1  Smith  L.  0.  4  Am.  ed.  279 ;  HoUister  v.  Now-  goods  in  question.  Even  if  the  law  will  charge 
len,  19  Wend.  235;  Cole  «.  Goodwin,  lb.  252  ^  one  who  undertakes  to  carry  the  goods  of  an< 
Clark  o.  Fazton,  21  Id.  15S;  The  Camdftn  ft  ether,  without  qualification,  with  the  duty  of 
Amboy  T^ransportation  Co^  v.  Belknap,  lb.  carrying  them  at  his  own  risk,  which  is  some- 
355;  Gould  «.  Hill,  2  Hill,  023;  Slocum  «.  Fair-  what  doubtful;  Marston  «.  Hobensaok,  2  Za- 
ehUd,  7  Id.  292 ;  Wells  o.  The  Steam  Navigation  briskle,  873 ;  Gordon  o.  Hutchinson,  1  W.  ft  S. 
Co.,  2  Comstock,  204;  Logan  «.  Pontchartrain  285;  Powers  v,  Davenport,  7  Biaclcford,  497; 
B.  R.  Co.,  11  Robinson's  Louisiana,  24;  The  it  will  hardly  do  so,  where  he  stipulates  that  the 
New  Jersey  Steam  Navigation  Co.  v.  The  Mer-  goods  shall  be  at  the  risk  of  the  owner.  For 
chants' Bank,  0  Howard,  344;  Fisk  •<  Chapman,  where  the  carrier  is  not  bound  to  reoeive  the 

2  Kelly,  349 ;  Jones  •.  Yoorhies,  10  Ohio,  145 ;  goods,  he  may  no  doubt  quality  his  acceptanoo 
Thomas  «.  The  Boston  and  Providence  B.  R.  of  them,  by  any  condition  which  falls  short  of 
Co.,  10  Hetcalf,  472.  Some  of  these  decisions  a  provision  against  the  consequences  of  his  own 
arrive  at  the  same  conclusion  on  general  prin-  negligence. 

ciples,  to  which  the  English  courts  have  been        The  doctrine  that  the  liabiUty  of  a  carrier 

brought  by  the  statute  1  William  4ib,  and  hold  may  be  limited  by  a  notice,  has,  notwithstand- 

that  as  the  owner  is  entitled  to  have  his  goods  ing,  been  recognised  as  law  to  a  greater  or  less 

carried  at  the  carrier's  risk,  their  delivery  to  the  extent,  by  several  of  the  courts  of  this  country : 

oarrier  is  no  evidence  of  assent  to  the  limitation  Beans  v.  Green,  3  Fairfield,  422 ;  Bookman  v. 

of  his  responsibility,  even  when  made  with  ihll  Shouse,  5  Rawle,  179 ;  Eagle  «.  Whke,  0  Whar- 

knowledge  of  his  intention  to  limit;  but  that  the  ton,  505 ;  Atwood  v.  The  Transportation  Co.,  9 

case  is  different  when  assent  is  given  in  direct  Watts,  87 ;  Bingham  v.  Rogers,  0  W.  ft  S.  495 ; 

and  positive  terms :  HolHsfer  v.  Nowlen,  Dorr  Latng  v.  Colder,  8  Barr,  479 ;  Singleton  vi  Hil- 

«.  The  New  Jersey  Steam  Navigation  Co.,  2  liard,  2  Richardson,  286 ;  Barney  r.  Prentiss,  4 

Sandford  Sup.  Court  R.  136 ;  The  New  Jersey  Harris  ft  Johnson,  317.    In  most  of  these  ili- 

Steam  Navigation  Co.  v.  The  Heiohants'  Bank,  stances,  however,  the  result  was  adverse  to  t&e 

But  it  has  been  held  in  other  instances,  that  carrier,  and  the  opinion  of  the  Court,  that  he 

the  same  causes  which  prevent  an  implied  con-  would  have  been  exonerated  had  the  cironm- 

tnuA  from  arising,  xnvaMdaCe  an  express  one :  stances  been  different,  can  hardly  be  regarded 

Cole  V.  Goodwin,  Gk>uld  v.  Hill,  Fish  «.  Chap-  as  possessing  the  authority  of  actual  decision, 

man,  Jones  «.  Yoorhies.    The  true  distinction  And  it  is  believed  that  no  case  on  this  side  of 

might  seem  to  be,  between  a  contract  made  at  the  AUanlic,  has  yet  gone  to  the  length  of  deci- 

the  time,  and  withoirt  other  comfideration  than  ding,  that  he  can  stipulate  against  the  conse- 

the  fulfilment  of  the  carrier's  obligation  to  carry  quenoes  of  his  own  default,  or  throw  a  loss  oo- 

on  request,  and  a  prior  agreement  contidning  casioned  by  his  misfeasance  or  negligence,  upon 

special  stipulafions^  and  founded  upon  a  distinct  those  who  have  intrusted  their  property  to  his 

consideration.    For  when  the  carrier  agrees  to  care.  The  courts  have  been  unwilling  to  believe, 

receive  the  goods  at  a  particular  time  and  place,  that  such  a  stipulation  could  be  really  intended, 

or  to  carry  them  in  a  particular  manner,  and  but  they  have  invariably  held  that  if  meant,  it 

thus  inears  an  obligation  which  he  is  not  bound  would  be  contrary  to  public  policy,  and  void : 

to  asfliime,  it  may  well  support  a  stipulation  in  Camden  v.  Burko,  13  Wend.  Oil ;  Beckmaii  «. 

lelief  of  his  common  law  liability,  or  even  pre-  Shouse,  5  Rawle,  179 ;  The  New  Jersey  Steam 

Tent  the  relation  of  common  carrier  from  arising  Navigation  Co.  v.  The  Merchants'  Bank ;  Alex- 

aft  all.    And  this  #onld  seem  to  be  the  best  ander  f».  Green,  7  Hill,  533;  Singleton  v  HO 

ground  on  whkh.  to  put  the  deoision  in  the  case  liard,  1  Strobhar^  203. 
of  The  New  Jersey  Steam  Navigation  Co.  v.  The 
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"^717]  Glat  and  Nbwman  v.  Southb&n.    AprU  19. 

The  phuntiffB,  who  were  members  of  a  Joint-Stoek  Company  which  dealt  in  lalt^  and  the  de- 
fendant entered  into  a  written  agreement^  to  the  effect  that  the  Company  were  to  rapply  the 
defendant  with  brine  at  a  certain  enm ;  that  the  Company't  make  of  salt  and  the  price  were 
to  be  fixed  according  to  a  certain  standard ;  and  that  either  the  Company  or  the  defendant 
were  to  be  at  liberty  to  cease  to  snpply  or  to  take  the  salt,  nppn  giving  a  notice  to  that  effect 
This  agreement  was  signed  thus:  "For  Clay  A  Newman  (the  plaintiib)  J.  W.  Lea.f 
''J.  8."  (the  defendant)  It  appeared  that  the  salt  was  supplied  from  the  premises  of  the 
Company : — Held,  that  the  plaintiffs  had  themselres  entered  into  this  contract  with  the  de- 
fendant; and  that  they  were  entitled  to  sue  him  for  a  breach  of  it  in  their  own  names. 

Assumpsit  for  goods  sold  and  deliveredy  and  on  an  account  stated. 
Plea,  non  assompsit. 

At  the  trial,  before  Plajt,  B.,  at  the  last  Worcestershire  Assizes,  it 
appeared  (inter  alia),  that  the  action  ivas  brought  to  recover  the  yalue 
of  brine  delivered  to  the  defendant,  under  the  terms  of  the  following 
agreement : — 

«  Memorandum,  Nov.  80, 1850. 

(<  The  Company  to  supply  Mr.  Southern  with  brine  at  6<2.  per  ton  of 
salt.  The  Company's  and  Mr.  Southern's  make  of  salt  to  be  regulated 
according  to  the  superficial  measure  of  their  respective  pannage.  A 
minimum  price  to  be  fixed  for  fine  and  broad  salt.  The  Company  to  be 
at  liberty  to  discontinue  supplying  Mr.  Southern  with  brine,  on  giving 
twenty-one  days'  notice,  and  Mr.  Southern  to  be  at  liberty  to  cease 
taking  the  brine  on  a  similar  notice. 

(Signed)  <<  For  Clay  k  Newman,  J.  W.  Lea« 

«  Hbkbt  Southern." 

It  appeared  that  the  plaintifiis  were  members  of  a  Joint  Stock  Com> 
pany,  called  <<The  Droitwich  Patent  Salt  Company,"  and  that  the  salt 
had  been  supplied  from  their  premises;  that  the  Company  had  been 
established  since  the  7  &  8  Vict.  c.  110,  but  was  not  registered ;  and 
that  the  shares  in  the  Company  were  transferable  without  the  necessity 
of  obtaining  the  consent  of  all  the  members. 

On  the  part  of  the  defendant,  it  was  thereupon  contended,  that  al^ 
the  members  of  the  partnership  ought  to  have  been  joined  in  the  action 
The  plaintiffs  obtained  a  verdict  for  20SL  18«.,  with  leave  to  the  defend 
ant  to  move  to  set  that  verdict  aside,  and  to  enter  a  nonsuit. 

^(.^  Q^  Alexander  now  moved  accordingly. — The  plaintiffs  signed  *thia 
-*  contract  as  the  mere  agents  of  the  Company ;  and  consequently 
all  the  members  of  it  ought  to  have  been  joined  as  plaintiffs  in  this 
action.  It  appears  by  the  terms  of  the  contract  itself,  that  the  salt 
was  to  be  supplied  by  the  Company.  The  consideration  for  the  agree- 
ment passed  from  the  members  of  that  co-partnership. — [Parke,  B. — 
We  lately  had  a  case  in  this  Court  of  Williams  v.  MarBden,(a)  where  a 
similar  point  arose ;  but  as  we  then  were  clearly  of  opinion  that  the 

(a)  Not  reported.    The  main  qneetion  there  tamed  upon  a  long  and  peenUar  written  agree 
ttent. 
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parties  entered  into  the  contract  on  their  own  account,  and  not  as 
agentSy  the  objection  to  their  right  to  be  made  parties  to  the  action  was 
thought  to  be  too  clear  a  matter  to  allow  of  any  discussion.]  In  Lucas 
o»  Beale,  10  G.  B.  789,*  a  similar  contract,  declared  upon  by  the  plain- 
tiff alone,  was  held  to  be  a  joint  contract  with  the  plaintiff  and  seyeral 
other  parties ;  and  the  Court  decided  that  the  plaintiff  had  been  properly* 
non-suited.  So,  in  the  present  case,  it  is  clear,  from  the  written  agree-^ 
ment  and  from  the  eyidence,  that  the  members  of  the  co-partnership 
were  the  proper  persons  to  sue  for  a  breach  of  the  contract  in  which 
they  were  interested,  and  which  was  to  all  intents  made  upon  their 
behalf.  If  there  had  been  any  default  in  the  proper  supply  of  salt  to 
the  defendant,  his  remedy  would  have  been  against  the  Company,  and 
not  against  the  present  plaintiffs. 

Pabke,  B. — ^I  am  of  opinion,  upon  looking  at  the  terms  of  this  agree- 
ment, that  Messrs.  Clay  k  Newman  entered  into  an  engagement  to  supply 
salt  to  the  defendant,  and  that  they  are  properly  made  plaintiffs  in  this 
action.  It  is  unnecessary  to  refer  to  the  terms  of  any  other  contract : 
it  is  a  perfectly  well-established  principle,  that  a  party  who  actually 
enters  into  a  contract  may  sue  or  be  sued  upon  it.  If  it  had  been 
shown  that  the  plaintiffs  acted  merely  as  the  agents  of  the  Company, 
the  ^defendant  might  probably  have  maintained  an  action  against  rifrr-y^ 
the  Company  for  a  breach  of  contract.  But  it  does  not  follow  ^ 
that  Clay  &  Newman  are  therefore  precluded  from  su^ig  upon  it. 
Here  the  contract  is  signed  by  Lea  as  the  agent  of  the  plaintiffs.  In 
the  case  of  Lucas  v.^Beale,  the  contract  was  made  by  the  plaintiff  as 
agent  of  other  parties.  It  may  be,  that  the  contract  was  entered  into 
by  the  defendant  with  the  plaintiffs  for  the  following  reason  i — Such  a 
Company  as  this  consists  of  a  fluctuating  body  of  members,  which 
are  constantly  changing ;  so  that  it  would  become  almost  impossible  to 
ascertain  who  the  partners  were  at  the  time  the  contract  was  entered 
into.  For  this  reason,  most  probably  this  form  of  contract  was  de- 
signedly adopted.  I  am  therefore  of  opinion  that  there  ought  to  be  no 
rule. 

Aldbrson,  B. — ^I  am  of  the  same  opinion.  Upon  the  face  of  this 
instrument,  nobody  enters  into  the  contract  with  the  defendant  but 
Clay  &  Newman.  The  paper  is  signed  by  Lea  as  their  agent.  In  Lucas 
V.  Beale,  to  which  the  plaintiff's  signature  was  appended,  it  was  expressly 
stated  to  be  signed  <<on  behalf  of  the  gentlemen  of  the  orchestra.''  It 
was  therefore  signed /or  them, 

Martin,  B. — I  also  think  that  it  is  highly  probable  that  this  contract 
was  entered  into  by  the  plaintiffs  for  the  express  purpose  that  they 
might  sue  and  be  sued  upon  it,  and  that  thereby  the  difficulty  might 
be  avoided  of  having  to  join  all  the  members  of  the  Company  in  au 
action. 

»  B.  C.  L.  R.  ToL  70. 

VOL.  vn.— 62 
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Pollock,  C.  B.,  had  left  the  Court. 

Biile  refosecL 

■  I,     ,     ■  ■  II    .  ■■  «■  I    ■      II       ■  ■  ill. 

It  would  seeniy  that  when  &  written  eontraet  evidenoe  of  its  termi :  1  American  Loading 

made  with  an  agent,  discloses  the  beneficial  in-  Cases,  3  Am.  ed.  613.    There  are  some  eaM<, 

terest  of  the  prinoipal,  suit  may  be  brought  however,  which  go  bejond  this,  and  hold  that  a 

either  by  the  principal  or  agent;  Van  Btaphorst  principal  may  tae  or  be  sncd  on  any  oontraot 

«.  Pierce,  4  Mass.  258 ;  Underbill  v.  Gibson,  2  made  for  his  benefit  by  an  agent,  who  haa 

New  Hampshire,  352;  Harp  «.  Osgood,  2  Hill,  authority  to  contract;  Beokham  e.  Dfake,  0 

217 ;  bat  that  when  the  interest  of  the  principal  M.  ik  W.  79 ;  11  lb.  310 ;  Hnbbert  v.  Borden,  I 

does  not  appear  on  the  face  of  the  contract,  he  Wharton,  79 ;  bat  there  wonld  seem  to  be  none, 

cannot  sne  upon  it;  Newoomb  v.  Clark,  1  Denio,  which  deny  either  the  right  or  liability  of 

227;  The  Bankof  the  U.B.v.  Lymm;  althoagh  the  agent,  on  contracts  made  in  his  nam*, 

he  may  maintain  an  action  on  an  implied  eon*  though  professedly  for  the  benefit  of  the  prin- 

tract,  growing  out  of  the  passage  of  the  eon-  cipal :  Anthony  v.  Oomstock,  1  Bhode  lBland» 

iideration,  and  rely  ea  the  exprtss  eontcaot  as  454. 


*T20]         *BuRT0ir  v.  Whttb  and  Another.    April  26. 

A  testator,  by  his  will  (made  before  the  passing  of  the  7  Will.  4  d;  1  Vict  o.  26),  derised  as  fol- 
lows:— "I  giro  and  bequeath  to  my  son  J.  W.  all  that  farm  or  estate  I  bought  of  Mr.  B., 
of  London,  containing  about  twenty  acres,  situate  at  the  Quinton,  in  the  parish  of  H.,  in  the 
county  of  S.,  and  in  the  occupation  of  myself,  my  son  G.  W.  and  W.  J.^-^Held,  that  the  watt 
took  an  estate  in  fee-simple  in  the  property. 

This  was  a  special  case,  directed  bj  a  decree  of  Yice-Ghancellor 
Knight  Brucb,  made  in  a  suit  in  which  William  Burton  was  plaintifl^ 
and  ^ John  White  and  Sally  Powers  were  defendants,  for  the  opinion  of 
this  Court  upon  the  following  devise,  contained  in  the  will  of  Aaroft 
White,  dated  the  ITth  day  of  July,  1820. 

The  testator,  hy  his  said  will,  which  was  duly  executed  as  by  law  was 
then  required  for  the  deyise  of  freehold  estates  (amongst  other  things), 
devised  as  follows : — <«  I  give  and  bequeath  to  my  son,  John  White,  all 
that  farm  or  estate  I  bought  of  Mr.  Bradley,  of  London,  containing 
about  20  acres,  situate  at  the  Quinton,  in  the  parish  of  Hales  Owen,  in 
the  county  of  Salop,  and  in  the  occupation  of  myself,  my  son  George 
White,  William  Read,  Benjamin  Yates,  and  William  Jones." 

The  testator,  at  the  date  of  his  will,  and  at  the  time  of  his  death,  was 
seised  in  fee-simple  in  possession  of  the  property  mentioned  in  the  above 
devise,  the  fee-simple  of  which  he  had  purchased  of  the  said  Mr.  Brad- 
ley, and  he  continued  seised  thereof  to  the  time  of  his  death  (which 
took  place  on  the  28d  of  May,  1822),  without  having  altered  or  revoked 
his  said  will. 

The  question  for  the  opinion  of  the  Court  was,  what  estate  the  said 
John  White  took  in  the  property  in  the  said  will  of  the  said  testator, 
described  as,  &c. 

Phipson  for  the  plaintrflf. — ^It  is  submitted  on  the  part  of  the  plain- 
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tiff,  that  the  devise  in  question  does  not  operate  to  pass  a  fee  in  the 
property  therein  mentioned ;  bnt  that  John  White  took  an  estate  for 
life  only.  The  word  <<  estate,"  which  is  to  be  found  in  this  clause,  has 
reference  merely  to  the  local  ^description  of  the  property.  The  r^YQi 
words  used  are  not  <<  all  my  estate,"  but  << all  that  farm  or  estate,"  '* 
— [Pabeb,  B. — It  means  all  that  estate  which  became  mine  by  pur- 
chase. I  think  you  will  have  some  difficulty  in  distinguishing  this  case 
from  that  of  Gardner  v.  Harding,  8  Moore,  565,  where  the  words  of 
the  will  were,  <<  I  bequeath  to  my  brother  my  freehold  estate,  consisting 
of  thirty  acres  of  land,  more  or  less,  with  the  dwelling-house,  and  all 
erections  on  the  said  farm,  situate  at  S.,  in  the  county  of  M.,  now  in 
the  occupation  of  J.  G. ;"  and,  although  .the  words  there  were  strongly 
descriptive  of  the  corpus  of  the  property,  still  they  were  held  to  pass 
an  estate  in  fee-simple.  Martik,  B. — ^We  lately  had  a  similar  case  in 
this  Court  of  Doe  d.  Pottow  v.  Fricker,  6  Exch.  510,  in  which  a  like 
decision  was  come  to.]  The  case  first  referred  to  may  be  distinguish- 
able, on  the  ground  that  the  word  <<my"  is  there  used  instead  of  <<  that." 
If  the  words  here  had  been  <<  all  that  estate"  I  bought  of  Mr.  B.,  it 
may  be  conceded  they  would  have  passed  the  fee :  Bailis  v.  Gale,  2  Yes. 
sen.  48.  But  the  word  estate  is  clearly  used  as  synonymous  with  <<  farm," 
which  is  not  intended  to  describe  the  interest  of  the  testator,  but  merely 
the  locality  of  the  property.  [Parke,  B.,  referred  to  Roe  d.  Child  v. 
Wright,  T  East,  259.]  In  Doe  d.  Clarke  v.  Clarke,  1  Cr.  &  M.  89,  the 
word  <<  property"  was  held  not  to  have  such  an  effect.  Doe  d.  Norris 
V.  Tucker,  8  B.  &;  Ad.  478,*  is  in  the  plaintiff's  favour,  and  Doe  d.  Lean 
V.  Lean,  1  Q.  B.  229,*  very  strongly  so.  And  in  Doe  d.  Burton  v. 
White,  1  Exch.  526,  it  was  held  that  the  word  «  estate"  did  not  neces- 
sarily pass  the  fee. 

Kar%lake  appeared  for  the  defendant  White,  and  HayeM  for  the  other 
defendant,  but  they  were  not  called  upon  by  the  Court. 

♦Pollock,  C.  B. — I  am  clearly  of  opinion  that  John  White  r^^oo 
took  an  interest  in  fee-simple  in  the  property  mentioned  in  this  ^ 
clause  of  the  will.  It  is  not  necessary  to  give  an  elaborate  judgment. 
Although  this  will  was  made  before  the  passing  of  the  Wills  Act,  7 
Will.  4  &  1  Yict.  c.  26,  I  am  not  by  any  means  disposed  for  that  reason 
to  put  a  different  construction  upon  the  words  here  used.  The  word 
« estate"  has  so  far  a  technical  meaning  as  to  pass  the  fee,  and  the 
Court  will  give  it  that  effect  if  they  are  of  opinion  that  such  was  the 
testator's  intention.  And  I  am  clearly  of  opiuion  that  the  word  <^  estate" 
^as  so  used  here  by  the  testator.  I  agree  with  an  observation  which  fell 
from  my  Brother  Martik  in  the  course  of  the  argument,  that  although 
it  may  be  difficult  to  reconcile  all  the  cases  upon  this  point,  there  is  no 
necessity  to  do  so  here.  I  am  glad  that  I  am  not  unable  to  give  an  opinion 
which  is  agreeable  to  the  intention  of  the  testator.    I  therefore  think 

•B.O.L.R.TOL33.  bid.  41. 
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that  we  onght  to  certify  to  the  Yice-Chancellor  that  the  party  in  ques* 
tion  took  the  fee-simple. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  very  desirable  that 
effect,  if  possible,  should  be  given  to  every  word  which  a  testator  has 
used.  Now  the  word  «  estate"  is  sufficient  to  pass  the  whole. interest 
a  testator  has  in  the  subject-matter,  unless  it  be  controlled  by  other 
words  in  the  will,  so  as  to  require  it  to  be  considered  as  merely  descrip- 
tive of  the  corpus  of  the  property  disposed  of  by  the  will.  In  Gardner 
V.  Harding,  3  Moore,  565,  the  words  of  the  will  were  held  to  pass  an 
estate  in  fee-simple ;  and  that  case  is  hardly  distinguishable  from  this, 
only  that  here  the  word  <<farm"  is  introduced  in  conjunction  with  the 
word  «  estate."  So  in  Roe  d.  Child  v.  Wright,  7  East,  259,  the  words 
<<allmy  estate,  lands,  &;c.,  known  and  called  by  the  name  of  the  Goal 
*72^1  ^^^9  ^^  ^^^  parish  of  St.  Giles,  London,"  carried  the  fee,  *there 
-*  being  no  other  words  which  restrained  them,  so  as  to  require  the 
term  <<  estate"  to  be  construed  as  descriptive  of  locality  only.  The  mere 
position  of  the  words,  without  anything  else,  makes  no  difference.  I 
do  not  think  it  possible  to  distinguish  this  case  from  those  where  the 
word  «  my"  is  to  be  found.  The  language  here  is  equivalent  to  that. 
The  Courts  are  not  in  the  habit  of  neglecting,  if  possible,  to  give  full 
effect  to  any  word  used,  and  I  am  clearly  of  opinion  that  the  testator 
here  intended  to  pass  his  whole  interest  in  this  land. 

Platt,  B.,  concurred. 

Mabtik,  B. — I  am  also  of  the  same  opinion.  I  think  it  is  not  neces- 
sary to  refer  to  the  cases  upon  this  subject,  as  it  is  perfectly  clear  that 
the  testator  intended  to  give  all  his  interest  in  this  property  to  John 
White.     Therefore  the  fee  passes  under  this  will. 

Certificate  accordingly. 

8m  Doe  V.  Btineiy  2  Cr.  M.  A  IL,  23,  2S,  note ;  Schrifer  «.  Meyor,  1  Am.  Law  Regiater,  227 


Norman  v.  Mabchant.    May  7. 

The  plaintiff  and  defendant^  who  dwelt  less  than  twenty  miles  apart,  entered  into  a  written 
agreement)  by  whieh  the  former  engaged  to  enpply  the  latter  with  goods  of  a  oertain  qnali^ 
and  at  a  specified  price.  After  the  delirery  of  a  portion  of  the  goods,  the  defendant  reftued 
to  take  the  remainder,  on  the  ground  that  they  were  not  of  the  quality  agreed  upon.  The 
plaintiff  thereupon  sued  the  defendant  in  one  of  the  superior  Courts,  to  recover  the  amonqt 
of  the  goods  so  delivered ;  and,  at  the  trial,  he  gave  in  evidence  the  written  agreement,  and 
recovered  a  verdict  for  the  amount  of  the  goods  supplied,  at  the  price  stated  in  the  agreement. 
This  agreement  was  executed  by  both  parties,  at  a  place  within  the  jurisdiction  of  a  court 
within  which  the  defendant  dwelt  at  the  time  of  action  brought,  and  the  amount  recovered 
was  below  202. : — Held,  that  this  was  not  a  case  in  w^ich  the  superior  Court  had  eoncuirent 
furisdietion;  and  therefore,  that  the  plaintiff  was  not  entitled  to  costs. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  the 
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plaintiff  shotdd  not  recover  his  costs  in  this  action,  pursuant  to  the  18 
k  14  Yict.  c.  61,  s.  18,  although  the  sum  recoyered  was  below  202. — ^It 
appeared  upon  the  affidavits,  that  the  action  was  brought  to  recover  the 
sum  of  62.  6^.,  the  price  of  3000  bricks,  which  bad  been  supplied  by 
the  plaintiff  to  the  defendant.  The  cause  was  '''tried  before  the  ^4^79^ 
under-sheriff  of  Kent,  under  a  writ  of  trial.  The  following  *- 
agreement,  signed  by  the  defendant,  was  given  in  evidence  on  the  part 
of  the  plaintiff: — 

<(  I  hereby  agree  to  take  20,000  of  the  best  white  bricks  of  Mr.  S. 
Norman,  at  22.  2s.  per  thousand,  and  to  take  them  away  within  two 
months,  and  to  pay  on  delivery  of  the  bricks. 

«G.  Marchant." 

It  was  proved  that  the  first  8000  had  been  delivered  to  the  defend- 
ant at  the  plaintiff's  brick-yard ;  but  that  he  subsequently  refused  to 
take  any  more,  or  to  pay  for  those  already  delivered,  on  the  ground  that 
they  were  not  the  best  white  bricks,  in  accordance  with  the  contract. 
The  plaintiff  obtained  a  verdict  for  62.  6«.  The  under-sheriff,  upon 
application  made  to  him  for  the  purpose,  refused  to  certify  under  the 
13  &  14  Vict.  c.  61,  s.  12.  It  was  further  stated  in  the  affidavits  that 
the  plaintiff  and  defendant  dwelt  within  twenty  miles  of  each  other ; 
and  that  the  above-mentioned  written  agreement  was  executed  by  each 
of  the  parties  signing  a  counterpart  thereof,  at  a  place  within  the  juris- 
diction of  the  Court,  within  which  the  defendant  dwelt  and  carried  oa 
his  business  at  the  time  of  the  action  brought. 

Orawder  showed  cause,  and  contended  that  upon  the  affidavits  it 
appeared  that  this  was  not  a  case  in  which  the  Superior  Court  had  con- 
current jurisdiction ;  inasmuch  as,  by  the  execution  of  the  contract 
within  the  jurisdiction  of  the  inferior  court  within  which  the  defendant 
dwalt,  the  cause  of  action  did  arise  in  a  material  point  there,  according 
to  the  true  meaning  of  the  language  of  the  128th  section  of  the  9  & 
10  Vict.  c.  96. 

HdwkinSy  in  support  of  the  rule,  contended,  that  the  parties  had 
tacitly  consented  to  dispense  with  the  original  contract ;  and  that  the 
defendant's  liability  rested  upon  a  *new  and  implied  contract,  r^trnK 
arising  from  his  conduct  with  regard  to  the  goods. — He  cited  ^ 
Wood  V.  Perry,  8  Exch.  442. 

Pares,  B. — ^It  appears  upon  these  affidavits  that  the  contract  was 
executed  by  both  parties  within  the  jurisdiction  of  the  court  within 
which  the  defendant  dwelt  at  the  time  of  action  brought.  The  plaintiff 
recovered  the  price  agreed  upon  by  the  parties  in  that  written  contract, 
and  he  relied  upon  that  contract ;  and  it  is  therefore  impossible  to  say 
that  the  cause  of  action  did  not  arise  in  some  material  point  within  the 
jurisdiction  of  the  court  witlun  which  the  defendant  dwelt.  This  is 
therefore  not  a  case  in  which  the  Superior  Court  had  concurrent  juris- 

2T 
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diction,  and  consequently  the  plaintiff  is  not  entitled  to  costs.    The  nil^ 
onght  to  he  discharged. 

Platt,  B. — ^A  portion  of  the  goods  was  delivered,  and  the  action  was 
brought  for  non-payment  of  their  value,  in  pursiutnce  of  the  terms  of 
that  contract. 

Alpbrsoi^,  B.|  and  Mabtin,  B.,  coaenrred. 

Buledi 


*726]  '*'Wabi>  t;.  Broomhbad  and  Another.    May  8. 

The  plaintiff  haTing  roeorared  judgment  In  an  aetion  a^jainsi  two  defendant!,  iifoed  two  cofi^ 
eorrent  writs  of  ca.  sa.  thereon,  and  the  defendants  were  taken  in  exeoation,  hnt  were  die- 
'  charged  by  the  plaintiff's  attomeji  upon  their  making  an  arrangement  for  the  payment  of  tfie 
debt  The  plaintiff  afterwards  issued  a  writ  of  fi.  tk.  for  the  balanee  of  the  original  debt,  and 
the  goods  of  one  of  the  defendants  were  seised;  bnt^  upon  payment  of  a  eertain  mm  under 
protest,  the  goods  were  released.  A  rule  nisi  was  afterwards  obtained  by  the  defendant  ta 
proenre  a  return  of  this  money,  on  the  ground  that  the  original  debt  was  baned  l^  the  da- 
fondants'  disdiarge  out  of  custody,  as  having  been  made  either  by  the  authority  of,  or  ae 
having  been  ratified  by  the  plaintiff  The  Court  referred  the  matter  to  the  Master  to  repori 
thereon  to  the  Court;  and  he  found  that  the  diseharge  of  the  defendants  had  been  ratiiied  by 
the  plaintiff:  and  therefore  the  Court  made  the  rule  to  set  aside  the  ezeouthm  absolnta. 
The  plaintiff  then  brought  an  notion  upon  the  original  judgment.  The  Court,  under  tha 
preceding  circumstances,  reftised  to  order  satisfkction  to  be  entered  up  on  the  judgment  roll  in 
the  action. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  satis- 
fiiction  should  not  he  entered  on  the  judgment-roll  in  this  action^  and 
the  signature  of  the  plaintiff  to  the  satisfaction-piece  dispensed  with. — 
It  appeared  by  the  affidavits,  that  the  plaintiff,  having  obtained  judg- 
ment against  the  defendants  in  1844,  issued  two  concurrent  writs  of  ca. 
sa.  against  them,  under  which  both  defendants  were  taken  in  execution, 
and  that  they  were  subsequently  discharged  by  the  plaintiff's  attorney, 
on  their  making  arrangements  for  the  payment  of  a  portion  of  the  debt. 
In  October,  1851,  the  goods  of  the  defendant,  J.  Broomhead,  were 
seized  under  a  writ  of  fi.  fa.  at  the  suit  of  the  plaintiff,  for  the  balance 
of  the  original  debt ;  and  1122.  having  been  paid  by  the  defendants  under 
protest,  the  goods  were  released.  A  rule  was  afterwards  obtained,  call- 
ing on  the  plaintiff  to  show  cause  why  the  execution  should  not  be  set 
aside,  and  the  112Z.  repaid  to  the  defendants,  on  the  ground  that  the 
debt  was  barred  by  reason  of  the  discharges  of  the  defendants  out  of 
custody,  in  1844,  having  taken  place  by  the  authority  or  with  the  rati- 
fication of  the  plaintiff.  On  the  case  coming  on  for  argument,  it  was 
ordered  by  the  Court  that  the  said  sum  of  1121.  should  be  paid  into 
Court,  to  abide  the  further  order  of  the  Court ;  and  as  to  the  residue 
of  the  rule,  it  was  ordered  that  the  same  should  be  referred  to  the 
Master  to  consider,  and  report  his  opinion  thereon  to  the  Court,  with 
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liberty  to  receiye  farther  evidence,  to  examine  ^witnesses,  &c.  yif^nnfr 
The  Master  reported  that  the  plaintiff,  subseqaently  to  the  said  *- 
discharges,  had  ratified  and  confirmed  the  same ;  wherenpon  the  rule 
for  setting  aside  the  execution,  and  repaying  the  1122.  to  the  defend- 
ants, was  made  absolute.  The  plaintiff  thereupon  brought  an  action 
on  the  judgment,  and  having  refused  to  sign  the  satisfaction-piece  when 
requested  by  the  defendants  so  to  do,  the  present  rule  was  obtained ; 
agabst  which 

Lwh  and  Quoin  showed  cause. — The  defendants  are  not  entitled  to 
enter  satisfaction  on  the  roll  in  this  case,  where  no  satisfaction  has  been 
in  fact  given.  If  the  defendants  wish  to  rely  upon  the  fact  that  they 
were  discharged  out  of  custody  by  the  authority  of  the  plaintiff,  they 
may  plead  that  defence  as  an  answer  to  the  action  upon  the  judgment : 
Vigors  V.  Aldrich,  4  Burr.  2482.  If  these  defendants  were  to  bring 
an  action  of  trespass  against  the  present  plaintiff,  and  were  to  recover 
damages  against  him  to  a  less  amount  than  for  that  of  the  judgment, 
the  plaintiff  would  be  allowed  to  enter  satisfaction  upon  the  judgment- 
roll:  Simpson  v.  Hanley,  1  M.  &  Selw.  696.  The  matter  of  fact, 
whether  the  discharge  of  the  defendants  was  effected  by  the  authority 
of  the  plaintiff,  is  a  proper  question  for  a  jury.  The  parties  are  not 
concluded  by  the  Master's  report. — The  Court  then  called  upon 

Clemhy^  in  support  of  the  rule. — The  matter  was  referred  to  the 
Master,  and  he  has  specifically  found  that  the  plaintiff  did  ratify  that 
act.  That  step  was  immaterial,  if  this  question  is  allowed  to  go  before 
%  jury:  Blanchard  v.  Gawthome,  4  Sim.  566.  [Pa&kb,  B. — ^I  am 
lufficiently  acquainted  with  the  facts  of  this  case  to  feel  assured  that 
the  question,  whether  the  plaintiff  ever  ratified  that  act,  is  a  very  nice 
^one.  He  is  not  bound  unless  that  was  so,  and  he  is  not  precluded  rj^iroo 
from  trying  that  question.}  ^ 

Per  CnBUM,(a) 

Bule  discharged. 

(a)  Pabxb^  B.>  Alvbbsov.  B.,  Platt,  B.,  and  MARfiir,  B. 
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Thomas  i^.  Cross.    AprS  80. 

The  defendant  being  indebted  to  the  plaintiff  on  a  bill  of  exchange  for  252.,  and  being  unable  to 
pay  the  fall  amonnt,  left  92.  10«.  in  caab,  and  a  bill  for  172.  in  renewal  of  the  balance  at  the 
plaintiff's  house  in  discbarge  of  the  debt  A  few  days  afterwards  he  met  the  plaintiff,  who 
then  refused  to  take  the  bill  in  renewal,  and  stated  that  he  should  retain  the  oaah  as  payment 
of  another  debt»  which  he  said  was  due.  The  defendant  then  demanded  back  the  money  in 
addition  to  the  bill ;  bat  the  plaintiff  refused  to  return  it  The  pluntiff  shortly  afterwards 
sued  the  defendant  on  the  original  bill : — ^Held,  per  Pollock,  C.  B.,  and  Platt,  B.,  that, 
under  the  ciroumstanoes,  the  receipt  and  retainer  of  the  money  by  the  plaintiff  was  eridenee 
of  payment.  Per  Parkin  B.,  and  Mabtih,  B.,  that  it  did  not  amount  to  a  payment,  but  to  a 
set-off. 

Assumpsit  by  the  plaintiff  against  the  defendant  as  the  acceptor  of 
a  bill  of  exchange  for  252.  6«.  The  defendant  pleaded,  as  to  9{.  10^., 
part  payment  before  action  brought,  and  as  to  the  residne,  a  set-off  for 
money  had  and  received  to  the  defendant's  use. 

At  the  trial,  before  Platt,  B.,  at  the  Middlesex  Sittings  in  last  Term, 
it  appeared  that,  a  day  or  so  before  the  bill  of  exchange  had  become 
due,  the  plaintiff  had  written  to  the  defendant  to  request  him  to  provide 
for  its  payment.  The  defendant,  not  being  able  to  raise  the  whole 
amount  on  the  day  when  the  bill  became  due,  proceeded  to  the  plaintiff's 
office  with  92.  lOa.  in  cash,  and  a  bill  for  172.  He  did  not  find  the 
plaintiff  at  home,  but  the  plaintiff's  clerk  received  the  cash  and  the  bill, 
and  promised  to  hand  them  to  his  master,  and  inform  him  of  the  defend- 
ant's request  that  the  92.  10^.  should  be  taken  as  payment  of  92.  6$. 
with  the  interest  due  on  the  bill,  and  that  the  172.  biU  should  be  taken 
as  renewal  of  that  amount ;  and  he  added,  that  he  thought  his  master 
would  be  agreeable  to  the  proposal.  The  defendant  again  went  to  the 
^joqn  plaintiff's  office  four  days  after  this  occurrence,  when  he  saw  '''the 
-*  plaintiff  himself,  who  then  refused  to  take  either  the  cash  or  the 
second  bill  in  payment  of  the  original  bill ;  and  upon  the  defendant's 
demanding  them  again,  he  delivered  the  bill  only  to  him,  and  stated 
that  he  should  keep  the  cash  in  part  payment  for  the  bill.  Upon  thip 
the  defendant  demanded  the  cash  also,  which  the  plaintiff  refused  to 
give  him ;  and  he  added,  that  he  had  another  claim  against  the  defend- 
ant, and  that  he  should  apply  the  92.  10s.  to  that  claim.  The  defend- 
ant, however,  deposed  that  he  demanded  the  return  of  the  money ;  and 
that  he  was  not  indebted  to  the  plaintiff  on  any  other  account ;  and 
that  he  did  not  assent  to  the  plaintiff's  proposal.  The  meeting  ended 
by  the  plaintiff  turning  the  defendant  out  of  his  office.  The  plaintiff 
commenced  this  action  about  a  week  afterwards. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  transaction 
did  not  amount  to  a  payment,  but  that  the  defendant  was  entitled  to 
the  amount  so  paid  under  his  plea  of  set-dff.(a)  The  learned  Judge 
asked  the  jury  if  they  believed  the  defendant;  and  upon  their  replying 
in  the  affirmative,  a  verdict  was  entered  for  the  plaintiff  for  the  sum 

(a)  In  oaae  the  amoant  dne,  being  abore  202.,  is  reduced  by  a  sef-o^  below  20t,  the  plaintiff 
if  entitled  to  oos ts :  Woodhams  «.  Newman,  7  C.  B.  C54. 
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of  16Z.y  and  a  verdict  for  the  defendant  upon  the  plea  of  payment ; 
irith  leave  to  the  plaintiff  to  enter  the  verdict  for  him  npon  the  plea  of 
payment,  the  damages  to  be  reduced  upon  the  plea  of  set-off  by  the  sum 
found  in  the  defendant's  favour  on  the  plea  of  payment. 

In  last  Term,  J.  Broum  moved  accordingly,  and  cited  Bodgers  v.  Maw, 
15  M.  &  W.  444 ;  and  the  Court  having  taken  time  to  consider  granted 
a  rule  nisi. 

BramweU  showed  cause,  and  contended  that  the  conduct  of  the 
plaintiff  afforded  some  evidence  that  he  had  ^accepted  the  pay-  i-^^oa 
ment  of  the  sum  in  satisfaction  of  so  much  of  the  debt.  '* 

t7.  Brovmy  in  support  of  the  rule. — ^There  was  no  evidence  that  the 
plaintiff  received  the  cash  so  paid  to  him  by  the  defendant  in  satisfac- 
•  tion  of  that  amount  due  upon  the  bill.  The  proof  which  is  required  to 
support  a  plea  of  payment  appears  by  reference  to  the  form  of  that 
plea,  which  states  that  after  breach  the  defendant  paid  to  the  plaintiff, 
and  the  plaintiff  accepted  and  received  of  the  defendant,  a  certain  sum 
in  satisfaction  of  that  amount.  Here  the  defendant  made  a  proposal 
to  the  plaintiff  that  he  should  take  a  sum  of  money  and  another  bill  in 
satisfaction  of  the  original  bill.  The  plaintiff  never  accepted  that  offer. 
If  the  circumstances  of  the  case  had  been  the  same  as  they  are,  with 
this  difference  only,  that  the  plaintiff  had  returned  the  money  and  had 
kept  the  bill,  the  defendant  might  have  successfully  maintained  an  action 
of  trover  for  it.  After  the  return  of  the  second  bD'  and  the  detention 
of  the  cash,  no  act  was  done  on  the  part  of  tlie  defendant  which 
amounted  to  an  assent  by  him  that  the  plaintiff  should  treat  this  as  part 
payment.     The  plea  of  payment  is  no  admission  of  that  fact. 

Pollock,  G.  B. — I  regret  that  there  should  exist  any  difference  of 
opinion  upon  the  Bench  with  respect  to  this  matter ;  but,  after  listen- 
ing to  the  arguments,  I  cannot  come  to  any  other  conclusion  than  that 
this  was  originally  made  as  a  payment  of  the  money  conditionally,  and 
I  quite  agree  with  the  defendant's  counsel  in  thinking  that  the  plaintiff 
had  no  right  to  retain  the  money,  if  he  would  not  receive  it  upon  the 
conditions  which  the  defendant  had  annexed  to  it.  The  defendant  re- 
quested a  return  of  the  money:  but  the  plaintiff  kept  it,  and  said  that* 
he  had  applied  it  as  a  payment  of  a  different  debt.  When  the  jury 
had  found  that  particular  account  not  to  be  due,  it  was  quite  open  to 
*them  to  say  that  the  payment  was  made  on  account  of  the  debt  r^-wty* 
which  was  due.  I  therefore  think  that  the  rule  ought  to  be  dis-  '- 
charged. 

Parke,  B. — ^The  point  reserved  by  the  learned  Judge  at  the  trial 
was,  whether  these  facts  amounted  to  a  payment ;  and  the  question  is, 
what  opinion  are  we  to  form  upon  the  whole  evidence  in  the  case? 
Upon  these  facts,  I  entertain  no  doubt  in  my  mind  that  the  verdict 
»ught  to  have  been  found  for  the  plaintiff  upon  the  plea  of  payment, 

V0L.vn.— 68'  2t2 
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on  the  ground  that  the  whole  transaction  between  the  parties  did  not 
amount  to  a  payment  of  the  sum  delivered  to  the  plaintiff,  but  to  a  set- 
off. The  transaction  was  in  effect  as  follows :  the  defendant  carriod 
the  sum  of  91.  10«.,  and  the  bill  for  172.,  to  the  plaintiff's  office,  and 
left  them  there,  on  condition  that  the  plaintiff  would  accept  the  money 
in  part  discharge  of  the  bill  for  25L  6tf.,  then  due,  and  that  he  would 
take  the  bill  in  renewal  of  the  balance.  The  plaintiff  kept  the  money, 
but  refused  to  take  the  bill ;  and  the  condition  not  being  complied  with, 
the  defendant  had  a  perfect  right  to  demand  the  money  back  again ; 
and  in  fact  he  did  so ;  and  the  plaintiff  had  no  right  whatever  to  retain 
it,  and  to  call  it  payment  of  another  account.  If  the  matter  had  rested 
there,  this  would  have  been  no  part  payment,  but  a  set-off.  Therefore 
the  only  question  is,  whether  there  is  any  evidence,  after  this  transaction, 
that  the  sum  of  92.  10«.  was  retained  by  the  plaintiff,  by  the  authority 
or  consent  of  the  defendant,  as  part  payment  of  the  original  bill.  Now 
I  think  that  there  was  no  evidence  to  warrant  any  such  conclusion.  It 
was  suggested  by  my  Brother  Martin  in  the  course  of  the  argument, 
that  it  might  be  treated  as  payment,  as  the  defendant  had  pleaded  pay- 
ment of  that  amount ;  but  that  is  not  so,  for  the  plea  of  payment  is 
not  to  be  taken  as  evidence  of  that  fact,  as  was  explained  in  the  case 
*7^^1  ^^  Boileau  v.  Rutlin,  2  Exch.  665,  where  the  effect  of  ^pleadings 
^  as  admissions  of  facts  was  much  considered.  The  plea  of  pay- 
ment cannot  be  taken  as  an  admission  by  the  defendant  that  he  has 
made  any  payment  whatever ;  neither  does  the  fact  of  the  defendant 
pleading  that  plea  amount  to  a  ratification  by  him  of  the  appropriation 
by  the  plaintiff  of  the  sum  of  92.  10«.  The  circumstance  that  there  is 
a  plea  of  set-off  might  equally  be  taken  to  show  that  the  defendant 
intended  to  treat  the  transaction  as  well  that  as  the  other.  But  I  think 
this  makes  no  difference.  Then  what  evidence  was  there,  after  the  re- 
ceipt of  the  money,  to  show  any  election  on  the  part  of  the  defendant 
that  the  plaintiff  should  retain  the  money  free  of  the  original  condition 
upon  which  it  had  been  left  with  him?  Nothing  occurred  after  the 
meeting  took  place,  with  the  exception  that  this  action  was  commenced, 
to  which  the  defendant  has  pleaded  payment.  The  plaintiff,  therefore, 
had  no  right  to  claim  the  money  as  payment,  and  the  defendant  might 
have  recovered  it  back  in  an  action  of  money  had  and  received.  In 
order  to  make  it  a  payment,  both  parties  must  concur.  I  think  it  very 
clear  this  was  not  a  payment,  but  a  set-off  only. 

Platt,  B. — I  must  own  that  I  think  the  rule  ought  to  be  discharged, 
on  the  ground  that  this  was  a  payment ;  or  if  it  was  not  strictly  a  pay- 
ment in  point  of  law,  that  there  was  evidence  to  go  to  the  jury  from 
which  they  might  find  it  was.  A  man,  when  he  parts  with  his  money, 
may  give  it  any  character  in  which  he  wishes  to  dispose  of  it.  He  may 
call  it  a  gift  or  a  payment ;  and  it  is  not  for  the  person  who  receives 
it  to  turn  round  and  say,  I  received  this  money  on  another  ground.    In 
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the  present  case,  the  bill  of  ezohange  was  dae,  and  the  defendant  pro- 
ceeded to  the  plaintiff's  office,  and  left  91.  lOa.  in  cash,  to  be  paid  on 
account  of  the  bill,  and  another  bill  for  172.  as  a  security  for  or  in 
renewal  of  the  residue.  He  therefore  parted  with  his  monej  as  pay- 
ment. He  afterwards  goes  to  the  ''plaintiff 's  office  again,  and,  rn^traa 
upon  finding  how  matters  stand,  he '  says,  <<  Qive  me  back  my  '* 
money  and  my  bill."  To  which  the  plaintiff  says,  «  You  may  hare  your 
bill,  but  I  shall  keep  the  money."  Now,  I  think  that  it  did  not  lie  in 
the  plaintiff's  power  to  repudiate  the  transaction  in  that  manner.  He 
received  the  money  as  part  payment ;  and  he  could  not,  by  his  own  act, 
alter  the  character  in  which  the  money  had  found  its  way  into  his  hands. 
Moreover,  the  plaintiff  himself  says  that  he  retained  it  as  payment,  but 
of  another  debt,  which  the  jury  have  found  not  to  be  due.  They  were 
therefore,  I  think,  justified  in  finding  that  this  was  a  payment  as  intended 
by  the  defendant. 

Martin,  B. — ^I  am  sorry  that  we  should  differ  upon  this  matter,  but 
I  am  inclined  to  agree  with  my  Brother  Pareb.  I  take  the  law  to 
be  this:  If  a  man  is  liable  to  pay  money  at  a  certain  fixed  time,  and  he 
brings  the  money  at  that  time  to  the  creditor,  that  is  a  payment  in 
performance  of  the  contract.  But  if  the  money  be  not  paid  at  that 
time,  it  becomes  a  debt  payable  on  request,  and  there  must  be  the  assent 
of  both  parties  to  the  proposition  which  is  intended  as  payment.  This, 
as  Mr.  Brovm  justly  observed,  is  the  true  explanation  of  the  plea  of 
payment :  the  one  party  must  agree  to  pay  the  money  and  the  other  to 
accept  it  as  payment.  In  this  particular  case  the  bill  was  due,  and  a 
debt  payable  on  request  had  arisen ;  and  that  debt  could  not  be  got  rid 
of,  or  any  part  of  it,  by  payment,  except  by  reason  of  the  defendant's 
paying,  and  of  the  plaintiff's  accepting,  the  sum  paid  in  satisfaction  of 
the  whole  or  the  part  of  the  amount*  I  think  that  there  was  no  evi- 
dence of  any  such  concurrence  of  the  parties  here.  The  result  of  this 
case  is  that  the  plaintiff's  application  fails,  for  which  I  am  not  sorry, 
as  I  think  the  justice  of  the  case  is  the  other  way. 

Rule  dropped. 


When  money  is  paid,  the  appropriation  of  the  Thn«  where  money  was  sent  by  a  debtor,  with 

payment  resta  first  with  the  debtor,  and  next  instmotions  to  apply  it  to  the  smaller  of  two 

with  the  oreditor,  and,  on  the  default  of  both,  notes,  held  by  the  ereditor,  which  were  disre* 

with  the  law,  which  will  appropriate  it  as  the  garded,  and  the  application  made  to  the  larger 

joatioe  of  the  case  may  require:  1  American  one,  the  Oonrt  held  that  as  the  creditor  was 

Leading  Cases,  8d  ed.  206,*  CaldweU  v.  Wads-  boand  either  to  hare  retamed  the  money,  or 

worth,  14  New  Hampshire,  481.    Here  no  Talid  complied  with  the  condition  on  which  it  was 

appropriation  was  made  by  the  debtor,  for  he  paid,  his  dissent  would  be  disregarded,  and 

coupled  the  payment  with  a  condition  which  he  effect  giren  to  the  intention  of  the  debtor: 

had  no  right  to  impose,  nor  by  the  creditor  who  BoutweU  «.  Mason,  12  Vermont,  688.    A  similar 

sought  to  apply  money  which  he  ought  to  hare  point  was  deeided  in  Reed  v.  Boardman,  20 

returned,  unless  he  assented  to  the  condition  on  Pick,  441 ;  and  the  doctrine,  that  he  who  re- 

whioh  it  was  paid,  to  a  debt  which  had  no  exist-  oeires  a  payment,  is  bound  by  the  terms  on 

•noe.    It  was,  therefore,  properly  applied  by  the  whioh  it  is  made,  whether  he  dissent  from  them 

law  at  the  trial,  to  the  only  debt  whioh  existed:  or  not,  was  earned  still  Durther  in  MDonald 
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V.  Laphun,  21  Vermont,  221,  Mid  Donolitie  «.  be  nutde  on  the  day,  tnd  there  ean  be  no  prnj- 

Woodbury,  0  CiuhiDg,  148,  and  to  an  extent  ment  after  the  day  without  an  aeoeptanoe  in 

whioh  woold  seem  somewhat  qnestionable.  satisfaction ;  while  in  the  other,  a  payment  or 

I^as  seems  to  hare  been  thought  in  the  prinei-  tender,  will  be  good  at  any  time  before  action 

pal  ease,  the  payment  of  money  payable  on  re-  brought^  whether  the  creditor  assent  to  it  or 

quests  require  the  assent  of  both  parties  to  render  not :  Chew  v.  Wooley,  7  Johnson,  399.    More- 

Styalid,  it  is  not  easy  to  understand  how  a  tender,  OTcr  the  eases  of  M'Donald  v.  Lapham,  and 

whioh  is  the  act  of  one,  can  be  pleaded  in  bar  to  Bonohue  e.  Woodbury,  would  seem  to  show, 

an  action  subsequently  brought  by  the  other,  that  if  oonsent  be  necessary  to  a  Talid  payment. 

The  diitinotion  seems  to  be  between  a  debt  pay-  it  will  be  implied  from  the  acceptance  of  the 

able  on  request,  and  one  payable  at  a  day  eer-  money,  notwithstanding  a  dissent  from  the  eon- 

taui.    In  the  one  ease,  a  tender  to  be  good  must  ditions  on  which  it  is  paid. 


BRD  OF  EA8TBB  TERM. 


Cxrji^pn  %tpxU. 


TRINITY  TERM,  15  VICT.— 1852. 


Dk  Rothschild  and  Others  v.  Thb  Botal  Mail  Steam  Paoer 

GoMPANT.    June  2. 

The  defendmnto  reoeired  from  tbe  plaintiflT  at  Pftnuna  oertain  goodi  to  be  deliTored  in  London,- 
"  the  aet  of  God,  the  Queen's  enemies,  pirates,  robbers,  fire,  aeoidents  from  maebinery,  boilers, 
and  steam,  the  dangers  of  the  seas,  roads,  and  rivers,  of  what  nature  or  kind  sooTor,  ezeepted." 
The  goods  were  carried  by  the  defendants  across  the  Isthmos  of  Panama  to  Chagres,  where 
they  were  shipped  to  Southampton,  and  there  placed  in  a  railway  truck,  from  whence  they 
were  secretly  stolen  in  the  course  of  their  transit  to  London : — Held,  that  this  was  not  within 
he  ezoeption,  a  loss  by  "robbers,"  or  by  "dangers  of  the  roads ;"  since  the  word  "robbers'' 
meant,  not "  thieyes,"  but  robbers  by  riolence;  and  "dangcfs  of  the  roads"  meant  dangers 
of  marine  roads ;  or,  if  of  land  roads,  such  dangers  as  are  immediately  caused  by  roads,  as 
the  oFcrtuming  of  carriages  in  rough  and  precipitous  places. 

GAdB. — The  declaration  stated,  that,  on,  &o.,  the  plaintiffs  caused  to 
be  deliyered  to  the  defendants  for  shipment  on  board  one  of  their  ships, 
in  parts  beyond  the  seas,  to  wit,  off  Ghagres,  in  South  America,  .divers, 
to  wit,  eleven  boxes  of  gold  dust,  of  great  value,  &c.,  to  be  carried  and 
conveyed  by  the  defendants  (with  liberty  to  transship  on  board  any  of 
their  ships)  to,  and  delivered  within  a  reasonable  time  in  that  behalf 
at,  tne  Bank  of  England,  in  the  Gity  of  London  (the  act  of  God,  the 
Queen's  enemies,  pirates,  robbers,  accidents  from  machinery,  boilers, 
and  steam,  the  dangers  of  the  seas,  roads,  and  rivers,  of  whatever 
nature  or  kind  soever  excepted),  to  the  plaintiffs  or  their  assigns,  he  or 
they  paying  freight  for  the  same  at  the  rate  of  one  and  three-eighths 
per  cent. ;  and  the  defendants  then  accepted  and  received  the  same  accord- 
ingly, for  the  purpose  and  on  the  terms  aforesaid. — Averments,  that 
plaintiffs  have  always  been  ready  and  willing  to  accept  the  said  goods  at 
the  place  and  in  manner  aforesaid,-  and  to  pay  the  said  freight  for  the. 
same ;  and  a  reasonable  time  '''for  the  defendants  to  carry  and  con-  r^fTni* 
vey  the  goods  to,  and  deliver  the  same  at,  the  place  and  in  manner  ^ 
aforesaid,  had  elapsed  before  this  suit ;  and  they  were  not  prevented  from 
doing  so  by  the  act  of  Gk>d,  the  Queen's  enemies,  pirates,  robbers, 
accidents  from  machinery,  boilers,  or  steam,  the  dangers  of  the  seas, 
roads,  and  rivers,  or  any  or  either  of  the  risks  so  expected  as  aforesaid* 
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— ^Breach,  that,  although  the  defendants  have  carried,  conveyed,  and 
delivered  a  part  of  the  goods,  to  wit,  ten  boxes  of  gold  dust,  yet  they 
have  not  carried,  conveyed,  and  delivered  the  residue  of  the  goods,  to 
wit,  the  other  of  the  sadd  boxes  of  gold  dust,  being  of  great  value,  &c., 
to  the  plaintiffs  or  their  assigns,  at  the  place  and  in  manner  aforesaid, 
or  in  any  manner  whatsoever ;  and  the  same  has  not  been  in  any  man- 
ner delivered  to  the  plaintiffs :  and  that,  whilst  the  defendants  had  the 
last-mentioned  box  of  gold  dust  for  the  purpose  aforesaid,  they  took  so 
little  and  such  bad  care  thereof,  that  the  same  then,  by  reason  of  the 
bad  and  improper  care  and  conduct  of  the  defendants  in  that  behalf, 
and  not  by  reason  of  any  or  either  of  the  said  excepted  risks,  became 
and  was  wholly  lost  to  the  plaintiffs. 

Pleas:  first,  not  guilty;  secondly,  that  the  defendants  were  pre- 
vented by  robbers  from  carrying  and  delivering  the  residue  of  the 
goods,  to  wit,  the  other  of  the  boxes  of  gold  dust  to  the  plaintiffs  or 
their  assigns,  or  to  or  at  the  Bank  of  England:  concluding  to  the 
country.  Thirdly,  that  the  defendants  were  prevented  by  the  dangers 
of  the  roads  from  carrying  and  delivering  the  residue  of  the  goods,  &c. : 
concluding  to  the  country.     Upon  which  issues  were  joined* 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
last  Michaelmas  Term,  it  appeared  that,  on  the  1st  of  April,  1851,  the 
plaintiffs'  agent  at  Panama  delivered  to  the  defendants'  agent  elevrai 
boxes  of  gold  dust  for  shipment  to  this  country,  and  took  from  him  the 
following  bill  of  lading : 

"Beceived  in  good  order  and  weU-eonditioned,  from  B.  Bavidion,  Bsq.,  for  shipMent 
on  board  one  of  the  Boyal  MaU  *  Steam  Padket  Companj'g  Tenelf  off  Chagrei^  11 
Too  J  paokageiy  weighing  groea  Ave  hundred  weighty  one  quarter,  thirteen  ponnda,  fourteen 
onnoes,  and  aaid  to  contain  seyen  thousand,  three  hundred,  and  serenty-aeTen  ounoee, 
ten  dwte.  T.  W.  gold  dust,  valued  one  hundred  and  eighteen  thouMnd  and  forty 
doUars,  being  marked  and  numbered  ai  per  margin,  and  are  to  be  deliyered,  with 
liberty  to  trans-ship  on  board  any  other  of  the  Company's  ships,  in  like  good  order  and 
condition,  at  the  Bank  of  England  (the  act  of  God,  the  Queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the  'dangers  of  the  teaSy 
roads,  and  riyen,  of  whateyer  nature  or  kind  soeyer  excepted),  onto  Messrs.  N.  M, 
Rothschild  ^  Sons,  of  London,  or  his  or  their  assigns^  he  or  they  paying  freight  at  the 
rate  of  one  and  three-eighths  per  cent — In  Witness,  Ac 

WlLUAV  PbBBT, 

Agent  appointed  by  the  Boyal  Hail  Steam  Packet  Company." 

All  the  boxes  were  carried  by  the  defendants  across  the  Isthmus  of 
Panama  to  Ghagres,  and  there  shipped  on  board  one  of  their  steam 
vessels  for  Southampton,  where  they  arrived  on  the  7th  of  May.  On 
the  following  day  the  boxes  were  unloaded,  and  placed  in  trucks  belong- 
ing to  the  South  Western  Bailway  Company,  for  the  purpose  of  being 
carried  to  London.  The  tops  of  these  trucks  were  covered  with  tar- 
paulins, fastened  on  the  outside,  but  so  loosely  as  to  admit  of  a  person 
creeping  into  the  truck.  In  the  course  of  the  transitus  from  South- 
ampton to  London,  one  of  the  boxes  was  secretly  stolen  from  the  truck* 
The  jury  found  that  the  defendants  were  guilty  of  negligence  in  the 
conveyance  of  them  to  London,  and  that  this  negligence  occasioned  the 
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theft.  Under  Us  LordBhip's  direction,  a  yerdict  was  entered  for  the 
defendants  on  the  second  and  third  issues,  leave  being  reserved  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them. 

In  the  following  Term,  a  mle  nisi  was  obtained  accordingly  ;(a) 
against  which 

♦The  Attamey-Generaly  OnmdeTy  and  Needham  showed  cause,  r^^^o^ 
— This  bill  of  lading  differs  from  the  ordinary  form,  inasmuch  as  '- 
it  contains  exceptions  with  respect  to  «  robbers"  and  <<  dangers  of  the 
roads:*'  Smith's  Mercantile  Law,  p.  275;  and  it  is  submitted  that  the 
defendants  are  protected  by  one  or  other  of  those  exceptions.  First, 
as  to  the  meaning  of  the  word  << robbers."  That  word  is  not  found  in 
any  mercantile  instrument;  the  term  « pirates"  being  used  in  policies 
of  insurance.  It  was,  no  doubt,  introduced  to  guard  against  the  risk 
to  which  the  defendants  were  exposed  as  ca|*riers  by  land  over  the 
dangerous  district  of  the  Isthmus  of  Panama.  Is,  then,  the  strict  tech- 
nical meaning  to  be  applied  to  the  term,  or  is  it  to  receive  its  popular 
acceptation,  which  was  more  likely  to  have  been  in  the  contemplation 
of  the  parties?.  In  Tomline's  Law  Dictionary,  « Robbery"  is  defined 
as  <(  a  felonious  taking  away  of  money  or  goods  of  any  value  from  the 
person  of  another,  or  in  his  presence,  against  his  will,  by  violence  or  by 
putting  him  in  fear,  and  of  purpose  to  steal  the  same."  In  Black. 
Comm.,  Vol.  4,  p.  242,  it  is  said,  <<  Larceny  from  the  person  is  either 
by  privately  stealing,  or  by  open  and  violent  assault,  which  is  usually 
termed  robbery,**  It  is  clear  that  the  parties  could  not  have  used  the 
term  in  either  of  those  senses,  for  the  packages  were  not  to  be  conveyed 
in  the  personal  presence  of  the  defendants  or  their  servants,  much  less 
upon  their  persons.  Johnson,  in  his  Dictionary,  defines  «  Bobbery"  as 
"theft  perpetrated  by  force  or  with  privacy.**  A  similar  definition  is 
given  in  Barclay's  Dict.(&)  The  legislature  has  frequently  used  ri^^rna 
*the  word  "  rob"  in  its  popular  sense.  The  28  Hen.  8,  c.  1,  s.  *- 
8,  excluded  from  benefit  of  clergy  persons  fotrnd  guilty  <<  for  robbing  of 
any  churches,  chapels,  or  other  holy  places,  or  for  robbing  any  person 
or  persons  in  their  dwelling-houses,  &c.,  or  for  robbing  of  any  person 
or  persons  in  or  near  about  the  highways."  Similar  language  is  used 
in  the  5  &  6  Edw.  6,  c.  9.  The  89  Eliz.  c.  15,  which  is  intituled  <'  An 
Act  that  no  person  robbing  any  house  in  the  day  time,  although  no 
person  be  therein,  shall  be  admitted  to  have  the  benefit  of  his  clergy," 

(a)  The  rale  was  moved  and  granted  on  another  gnmnd,  besides  that  npon  which  the  deeitioa 
ultimately  turned;  namely,  that  asenming  simple  tiielt  to  be  within  ihe  ezoeptions,  a  theli 
ooeaaioned  by  the  negligence  of  the  defendants  was  not  protected,  inasmuch  as  they  oonld  not 
be  said  to  have  been  prevented  fVom  carrying  by  saeh  theft.  See  as  to  piracy  occasioned  by 
negligence,  Abbott  on  Shipping,  380 ;  as  to  loss  by  perils  of  the  seae,  that  might  hare  been 
avoided  by  proper  care,  Angell  on  Carrien^  166 ,"  as  to  loss  by  the  act  of  God,  snperindnoed  by 
negUgence,  Siordet  v.  Hall,  4  Bing.  607;  and  aa  to  the  form  of  pleading,  Latham  v,  BuUey,  2 
B.  dt  C.  20. 

(b)  Edit  1798.  See  Webfter's  Dictionary^  where  "  Bob"  is  said  to  mean,  "in  a  loon  eenee,  to 
steal;"  M^alsoy  to  the  like  effect  imder  the  wgfdi^'ltobbff^MkdlloMMry.'' 
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uses,  in  the  enacting  claasey  the  words  <<  felonious  taking  away."  The 
7  Qeo.  2j  c.  15,  s.  1,  enacts,  that  no  owner  of  a  ship  shall  be  liable  for 
<(  any  loss  or  damage  by  reason  of  any  embezzlement,  secreting,  or 
making  away  with^  by  the  master  or  mariners,  or  any  of  them,  of  any 
gold,  silver,"  &c.,  further  than  the  value  of  the  ship.  The  language 
of  that  enactment  excludes  all  idea  of  force;  and  yet  it  has  been  held, 
that,  where  a  rohlery  took  place  by  connivance  of  one  of  the  mariners, 
the  master  was  within  the  protection  of  the  statute :  Sutton  v.  Mitchell, 
1  T.  K.  18.  The  26  Geo.  S,  c.  86,  s.  1,  extends  that  protection  to  the 
case  <(  of  any  robbery,  embezzlement,  secreting,  or  making  away  with, 
of  any  gold,"  &;c.,  evidently  intending  by  the  term  robbery  to  compre- 
hend all  kinds  of  theft.  In  Tomlinson  v.  Brittlebank,  4  B.  &;  Ad.  630,* 
which  was  an  action  for  slander,  the  defamatory  words  were,  «<  He 
robbed  John  White ;"  and  Littledale,  J.,  said,  <<  I  do  not  think  the 
term  <  to  rob'  necessarily  means  taking  goods  from  another  by  force,  in 
the  sense  of  the  statute"(a)  (7  &  8  Geo.  4,  c.  29,  s.  6).  The  word  is 
used  by  Shakspeare  in  the  sense  of  theft.(i)  Such  being  the  ordinary 
and  popular  acceptation  of  the  term,  that  meaning  ought  to  be  adopted 
♦TQQl  ^^  construing  this  instrument. — They  then  argued  *that  the  cir- 
^  cumstances  under  which  the  boxes  were  stolen  were  sufficient  to 
render  this  a  robbery  within  the  strict  legal  sense  of  the  term.  On 
that  point  they  cited  Arch.  Grim.  Plead.  275,  Rex  v.  Moore,  1  Leach, 
C.  G.  335,  Rex  v.  Mason,  Russ.  k  R.  419. 

Secondly,  the  loss  is  within  the  exception  of  <<  dangers  of  the  roads." 
The  term  << roads"  does  not  mean  << roadsteads,"  but  land-roads;  and 
the  words  «  dangers  of  the  roads"  are  not  limited  to  perils  arising  from 
the  roads  themselves,  such  as  rough  or  precipitous  places,  but  are 
equivalent  to  « dangerous  roads,"  from. whatever  cause  such  danger 
may  arise.  In  Doctor  &;  Student,  Dial.  2,  c.  38,  it  is  said,  <<  that  it  is 
commonly  holden  by  the  laws  of  England,  if  a  common  carrier  go  by 
the  way%  that  be  dangerous  for  robbing j  &c.,  he  shall  stand  charged  for 
this  misdemeanor."  « Piracy"  is  within  the  term  endangers  of  the 
seas :"  Pickering  v.  Barkley,  2  RoU.  Abr.  248,  Sty.  132,  Barton  v. 
Wolliford,  Gomb.  56.  In  like  manner  <<  dangers  of  the  roads"  will 
comprehend  a  loss  by  theft  of  any  description. 

Sir  A.  Oockbum  {Bramwelt  and  W%lle%  with  him),  in  support  of  the 
rule.-^First,  this  was  not  a  loss  within  the  exception  as  to  robbers.  It 
is  conceded  that  the  definition  of  robbery,  as  found  in  Dictionaries  and 
in  the  best  text-writers,  does  not  always  include  violence ;  and  even  in 
some  of  the  earlier  statutes  the  term  is  used  as  implying  theft  without 
force ;  but  all  the  authorities  agree  in  the  distinction  between  robbery 
and  theft ;  and  unless  there  is  some  reason  to  the  contrary,  the  Gourt 
is  bound  to  construe  the  term  according  to  its  ordinary  legal,  and  not 
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DE  ROTHSdlHILD  ».  STEAM  PACKET  CO.  TM^ 

its  popular,  signification.  It  is  reasonable  to  assume,  tbat  the  parties, ' 
when  they  executed  an  instrument  which  was  to  have  a  legal  operation, 
used  a  term  of  art  which  conveyed  the  technical  meaning  they  intended 
to  express.  The  context  and  the  surrounding  *circumstances  ^^^^^ 
are  sufficient  to  induce  the  Court  to  adopt  that  construction  which  ^ 
is  in  accordance  with  the  legal  acceptation  of  the  term.  The  defend* 
ants  are  carriers  by  land  as  well  as  by  water.  On  the  other  side  of  the  - 
Atlantic  the  country  is  wild  and  barbarous ;  and,  in  crossing  the  Isth-*' 
mns  of  Panama,  the  persons  conveying  the  treasure  would  be  exposed 
to  the  attacks  of  armed  bands  of  robbers.  To  guard  against  such  risk, 
arising  from  a  vis  major,  this  exception  was  inserted ;  not  to  protect 
the  defendants  from  any  pilfering  which  might  happen  in  a  peaceable 
country  like  this,  more  especially  when  it  was  in  consequence  of  their 
own  culpable  negligence.  The  exception  in  this  bill  of  lading  is  taken 
from  policies  of  insurance,  which  usually  contain  the  words  <<  pirates, 
rovers,  thieves ;"  which  mean  «  public  thieves,  as  enemies,  pirates,  &c. ;" 
Com.  Dig.  tit.  <<  Merchant"  (E.  9).  That  distinction  between  theft 
accompanied  by  violence  (latrocinium),  and  simple  theft  (furtum),  is 
pointed  out  in  Amould  on  Insurance,  p.  817,  and  Abbott  on  Shipping, 
p.  845,  8th  edit. ;  and  the  same  distinction  applies  in  the  case  of  bail- 
ments :  Jones  on  Bailments,  p.  48. 

Secondly,  this  was  not  a  loss  by  <<  dangers  of  the  roads."  It  is  by 
no  means  clear  that  the  term  « roads"  was  not  intended  to  apply  to  the 
roads  in  which  the  ship  lay,  when  the  goods  were  put  on  board ;  but,  at 
all  events,  there  is  no  reason  why  it  should  apply  to  a  railroad.  Assum* 
ing,  however,  that  a  land-road  was  intended,  the  words  <<  dangers  of  the 
roads"  must  receive  a  similar  construction  to  that  put  upon  the  expres- 
sion <<  perils  of  the  seas."  Now,  it  is  well  established,  that  <<  perils  of 
the  sea"  mean  perils  arising  ^om  the  sea,  and  not  merely  perils  an  the 
sea ;  as  for  instance,  where  a  ship  was  sunk  by  being  fired  into  by  mis« 
take  for  an  enemy :  GuUen  v.  Butler,  5  M.  &  Selw.  461,  Abbott  on 
Shipping,  p.  886,  8th  edit. 

The  argument  having  been  adjourned  until  the  Ist  of  *May,  p^it^^ 
the  Court  then  said  that  it  was  unnecessary  to  hear  any  further  ^ 
argument  on  the  part  of  the  plaintiffs. 

Cur.  adv.  yult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pahee,  B. — ^In  this  case  the  plaintiffs  sought  to  recover  from  the 
defendants  the  value  of  two  boxes  of  gold  dust,  part  of  eleven  received 
by  them  at  Panama,  to  be  carried  to  the  Bank  of  England.  The  de- 
fendants carried  goods  from  Panama  across  the  Isthmus  by  land,  shipped 
them  at  Chagres,  and  brought  them  by  steam  vessels  to  Southampton^ 
and  thence  carried  them  by  the  London  and  South  Western  Railroad  tOi 
London.  A  bill  of  lading  was  given  by  them  at  Panama,  acknowledg- 
ing the  receipt  of  eleven  packages,  said  to  contain  TOOO  and  odd  ounces 
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of  gold  dugt,  to  be  carried  to  the  Bank  of  England :  « the  act  of  GK>d, 
the  Queen's  enemies,  pirates,  robbers,  fire,  accidents  from  machinery, 
bpilers,'and  steam,  dangers  of  the  seas,  roads,  and  rivers,  of  whatever 
nature  or  kind,  excepted."  All  the  packages  arrived  safe  at  South- 
ampton, and  were  placed  on  the  railroad  to  be  carried  to  London;  but 
two  of  them  were  stolen  secretly  from  a  railroad  truck,  before  their 
arrival  there ;  and  the  jury  found  that  the  defendants  were  guilty  of 
negligence  in  the  conveyance  to  London,  which  caused  the  loss. 

The  defendants  pleaded  the  exceptions  in  the  bill  of  lading  in  two 
different  pleas :  one  stating  that  the  loss  was  occasioned  by  robbers ;  the 
other,  by  dangers  of  the  roads. 

.  At  the  trial,  before  the  Lord  Chief  Baron,  both  pleas  were  found  for 
the  defendants,  but  with  a  reservation  of  liberty  to  enter  a  verdict  on 
both  for  the  plaintiffs.  A  rule  nisi  having  been  granted,  the  case,  on 
behalf  of  the  defendants,  was  elaborately  and  fully  argued  during  the 
last  Term.  Sir  A.  Ooekbum  was  heard  in  part  for  the  plaintiffs; 
*7421  ^^^'  "^being  satisfied  that  the  plaintiiK  are  entitled  to  recover, 
-*  we  do.  not  think  it  necessary  to  hear  any  further  argument. 
The  question  is,  whether  the  theft  committed  on  the  London  and  South 
Western  Railroad  was,  first,  an  act  of  <<  robbers,"  or  secondly,  a  danger 
of  <<  roads,"  within  the  true  meaning  of  the  bill  of  lading.  We  think  it 
was  neither.    ^ 

It  was  argued  for  the  defendants,  that  the  word  <<  robbers"  ought  not 
to  be  construed  in  the  technical  sense  given  to  the  word  «  rob"  by  the 
English  law  writers,  and  by  some  of  the  English  statutes  (1  Vict.  c.  87, 
s.  2,  for  instance),  where  it  means  the  felonious  taking  from  the  person 
or  in  the  presence  of  another,  of  money  or  goods,  against  his  will,  by 
force,  as  putting  him  in  fear,  for  it  was  not  likely  that  robbery  in  that 
sense  would  occur,  as  the  packages  would  not  usually  be  in  the  personal 
*  presence  of  the  defendants  or  their  servants,  still  less  on  their  persons ; 
and  other  statutes  were  cited,  where  its  meaning  is  much  more  com- 
prehensive, and  includes  a  taking  without  force ;  and  besides,  in  con- 
struing such  instruments,  it  was  contended  that  the  ordinary  meaning 
of  the  words  used  must  be  followed.  We  think  that  position  is  correct, 
but  we  must  also  look  at  the  circumstances  under  which  the  contract 
was  made,  and  the  peculiar  subject  to  which  it  applied;  and  taking 
these  iAto  consideration,  we  cannot  doubt  that  the  meaning  of  the  con- 
tract was,  that  the  defendants  were  not  to  be  liable  for  the  loss  of  the 
gold  dust,  where  it  was  taken  by  force  by  a  vis  major,  which  the  de- 
fendants could  not  resist,  but  that  they  were  to  be  liable  where  it  was 
pilfered  from  them.  It  is  very  unreasonable  to  suppose  that  the  ship- 
pers of  a  very  precious  article,  in  which  a  large  value  is  comprised  in  a 
very  small  space,  which  is  capable  of  being  easily  abstracted  by  any 
person  employed  in  carrying  it,  meant  to  exempt  the  persons  to  whom 
they  gave  up  the  custody  and  care  of  it,  from  all  responsibility  for  theft 
i^mmitted  by  their  crews  or  others,  agamst  which  they  could  presum- 
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ftblj  guard  by  the  exercise  of  reasonable  *care ;  bat  it  is  likely  ri^nAt^ 
that  they  should  agree  to  exempt  them,  where  the  goods  were'*- 
taken  by  a  force  which  they  could  not  resist.  The  nature  of  the  trans* 
action  shows  clearly,  therefore,  that  the  word  <<  robbers"  means,  not 
« thieves,"  but  robbers  by  force,  to  whom  the  term  is  more  reasonably 
applied,  though  in  common  parlance  it  is  often  applied  to  every  descrip« 
tion  of  theft.  We  have  no  doubt,  therefore,  that  in  this  bill  of  lading 
this  is  the  proper  meaning  of  the  word  <<  robbers ;"  and  this  being  so, 
the  loss  in  this  case  was  not  by  robbers :  and  that  plea,  in  which  the 
loss  is  so  stated,  ought  to  be  found  for  the  plaintiffs. 

We  do  not  feel  any  difficulty  as  to  the  meaning  of  the  term  «  dangers 
of  roads."  We  think  the  word  «  roads"  either  explained  by  the  context 
to  mean  marine  roads,  in  which  vessels  lie  at  anchor ;  or  supposing  it 
to  mean  roads  on  land,  the  dangers  of  roads  are  those  which  are  imme- 
diately  caused  by  roads,  as  the  overturning  of  carriages  in  rough  and 
precipitous  places ;  losses  by  robbery  are  already  provided  for  under  the 
general  term  robbers ;  and  the  same  reas6n  which  induces  us  to  believe 
that  the  parties  did  not  mean  that  the  defendants  should  be  exempted 
from  pilfering  by  thieves,  when  loss  by  robbers  is  exempted,  leads  us 
to  the  conclusion  that  they  did  not  intend  that  they  should  be  pro- 
tected in  the  case  of  loss  by  thieves  in  passbg  along  roads.  The  rule 
will  therefore  be  absolute. 

Rule  absolute. 


*BXNHAM  ff.  ThB  UnITSD  GUARAHTIB   AHB    LiFS    ASSUBANOB  rn^^AA 

GoHPAHTY.    June  7.  '• 

9he  defendanta  gnmtad  to  the  plftintUT,  the  tfiiu^r  of  %  litenry  inititatioii,  %  poliey  of  giiar- 
anteo  Againit  Iom  oooMionod  bj  the  want  of  integrity  of  W.,  the  leeretery  of  the  inititatioiu 
The  poliey  reeited,  that,  aa  the  basis  of  the  oontnet  for  such  guaimntee,  the  plaintiff  had  lodged 
at  the  offloe  of  the  defendants  a  certain  statement  In  writing,  containing  a  declaration,  signed 
hy  the  plaintiff,  of  the  truth  of  the  answers  thereby  glren  to  the  questions  fheiein  contained. 
This  statement  contained  (amongst  others)  the  foUowing  questions  and  answers: — "First. 
Is  the  applicant  at  present  In  yonr  employment^  and,  if  so,  in  what  capacity ;  and  has  ha 
hitherto  performed  the  duties  of  his  situation  faithfolly  and  to  your  satisfaction  ? — He  Is 
seeretary  of  the  Maryleboae  Literary  Institution.  Secondly.  Is  the  applioant  personally 
kBovn  to  you  or  any  of  yonr  Arm;  or  by  whom  has  he  been  introduced  or  recommended  to 
JOB f— Only  as  above.  Thirdly.  In  what  capacity  do  you  intend  to  employ  the  applicant? 
and,  with  reference  to  this  question,  state,  as  ftur  as  circumstances  wiU  permit  (A.)  the  nature 
of  Ms  intended  duties  and  vespondUUties?— (A.)  He  is  secretary  of  the  Marylebone  Litersiy 
BistiiutioDy  of  which  I  am  treasurer.  (C.)  The  checks,  which  will  be  used  to  secure  accural 
in  his  accounts,  and  when  and  how  often  they  will  be  balanced  and  dosed?— (C.)  Examined 
by  finance  committee  erery  fortnight  (D.)  The  salary  or  emtdument^  and  when  it  wiU  b« 
paid  to  him,  and  how  and  when  it  wiU  be  paid?— (P.)  £80  a  year,  at  present :"— Held,  that 
tha  statement  that  the  accounts  would  be  examined  by  the  finance  committee  every  fortnight 
did  not  amount  to  a  warranty,  but  was  a  mere  representation  of  the  Intention  of  (he  plaintiff  | 
and,  consequently,  that  he  was  entMed  to  reeoTer  in  respect  of  a  loss  arislBg  ftom  the  want 
if  iafesgiily  of  W.,  altho«|^  foeh  loss  waf  oooatloned  by  the  neglect  W  examine  the  aceeuats 
in  tha  aaaiMr  specified. 
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Covenant. — The  declaration  stated,  that,  by  a  certain  instrament 
or  policy  of  guarantee,  sealed  with  the  common  corporate  seal  of  the 
defendants  (profert);  after  reciting  that  the  Marylebone  Literary  and, 
Scientific  L^stitution  had  agreed  to  take  into  their  service  and  to 
employ  as  secretary  one  Robert  Weir  in  the  policy  of  guarantee 
described,  upon  the  condition  of  his  procuring  a  sufficient  surety  to 
guaranty  the  plaintiff,  therein  described  as  and  then  being  the  treasurer 
of  the  said  institution,  to  the  extent  of  2002.,  against  loss  occasioned  by 
the  want  of  integrity,  honesty,  or  fidelity,  of  the  said  B.  Weir  in  such 
service  or  employment ;  and  that,  in  performance  of  the  said  condition, 
the  said  B.  Weir,  with  the  concurrence  of  the  plaintiff  as  such  treasurer, 
had  agreed  with  the  defendants  for  the  grant  by  them  to  the  plaintiff 
of  that  policy  of  guarantee ;  and  that,  as  the  basis  of  the  contract  for 
ouch  guarantee,  the  plaintiff  had  lodged  at  the  office  of  the  defendants  a 
certain  statement  or  document  in  writing,  in  the  policy  of  guarantee  de- 
scribed as  (^Employers'  Gkiarantee Proposal, No.  624,"  containing  (among 
other  things)  a  declaration  signed  by  the  plaintiff  of  the  trutli  of  the  an- 
swers thereby  given  to  the  questions  therein  contained ;  and  also  reciting 
jf,nAfr\  ^^^^  *^'  Were  had  paid  to  the  defendants,  or  their  duly  authorized 
-*  agent  or  office,  the  sum  of  2L  10«.  as  the  premium  or  considera- 
tion for  such  guarantee  as  thereinafter  expressed,  for  the  space  of  one 
year,  commencing  on  the  18th  of  May,  1850,  and  terminating  on  the 
13th  of  May,  1851,  both  inclusive :  it  was  witnessed,  that  the  defend- 
ants, fully  relying  on  the  truth  of  the  declaration  contained  in  the  said 
statement  or  document,  did  thereby  agree  and  declare  that,  during  the 
space  of  one  year,  conimencing  and  terminating  as  aforesaid,  and  after- 
wards during  every  succeeding  year  in  respect  of  which  the  defendants 
should  consent  to  receive,  and  B.  Weir  and  the  plaintiff,  or  one  of  them, 
should,  before  or  upon  the  18th  of  May  in  the  same  year,  pay  or  cause 
to  be  paid  unto  the  defendants,  or  unto  such  officer  or  agent  as  should 
be  duly  authorized  by  the  directors  of  the  Company  to  receive  the  same, 
the  annual  premium  or  sum  of  2L  10^.,  the  general  funds  and  property 
for  the  time  being,  and  the  subscribed  capital  of  the  Company,  but  none 
of  the  members  or  officers  thereof  individually  or  personally,  should,  to 
the  extent  or  amount  in  the  whole  of  2002.,  but  to  no  further  or  greater 
extent  or  amount,  be  subject  and  liable,  according  to  the  deed  of  settle- 
ment and  rules  of  the  Company,  to  satisfy,  reimburse,  and  make  good  unto 
the  plaintiff  or  other  the  treasurer  for  the  time  being  of  the  said  institu- 
tion, or  the  representatives  or  assigns  of  the  said  institution,  within 
three  calendar  months  next  after  proof  should  be  given,  to  the  reasoa- 
able  satisfaction  of  the  directors  of  the  Company,  of  the  occurrence  of 
such  next-mentioned  loss,  every  loss  whatsoever  which  during  the  coa- 
tmuance  of  the  liability  of  the  Company  under  the  said  policy  should 
be  sustained  by  the  treasurer  of  the  said  institution,  by  reason  or  in 
eonsequence  of  the  want  of  integrity,  honesty,  or  fidelity  of  the  said  &• 
Weir,  in  or  arising  out  of  his  employment  to  be  such  secretary  of  tho 
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said  institution.    And  it  was  by  the  policy  of  ^gnarantee  pro-  r-^wir^ 
Tided,  that  (so  far  as  the  next-mentioned  rules  and  regulations  '-  '    • 
were  capable   of  application  to  the  same)  the  said  policy  and  the 
guarantee  thereby  granted  or  undertaken  should  be  subject  and  liable 
to  the  rules  of  the  said  Company  referred  to  by  the  notice  of  even  date 
therewith,  thereupon  endorsed,  and  to  all  other  the  then  existing  rules 
and  regulations  of  the  Company  relative  to  policies  of  guarantee  and 
guarantees  granted  or  undertaken  thereby,  and  that  in  the  same  manner 
as  if  all  the  said  rules  and  regulations  were  actually  incorporated  at 
length  in  the  policy  with  especial  reference  thereto.     The  declaration 
set  out  the  notice  as  follows : — <^  Take  notice,  that  by  the  rules  which 
in  the  first  schedule  to  the  deed  of  settlement  of  this  Company  are  num* 
bered  180,  181, 182, 184,  185,  and  186  (and  to  which  you  are  referred 
for  more  particular  information),  it  is  provided  to  the  effect :  That  any 
fraudulent  misstatement  or  suppression  in  any  declaration,  in  conse- 
quence  of  and  with  express  reference  to  which  a  policy  of  guarantee 
13  granted  by  the  Company,  renders  such  policy  void  from  the  begin- 
ning."     [Then  followed  other  rules  not  material  to  the  present  ques- 
tion.]— Averment,  that  the  statement  or  document  referred  to  in  the 
poUcy  of  guarantee,  and  therein  described  as  «  Employers'  Guarantee 
Proposal,  No.  624,"  contained  certain  questions  and  answers,  that  is 
to  say,  first,  <<  Is  the  applicant  at  present  in  your  employment,  and 
if  so   in  what   capacity;  and  has  he  hitherto  performed  the  duties 
of  his  situation  faithfully  and  to  your  satisfaction  ?"    The  answer  to 
which  was,  «  He  is  secretary  to  the  Marylebone  Literary  Institution." 
Secondly,  « Is  the  applicant  personally  known  to  you,  or  any  of  your 
firm ;  or  by  whom  has  he  been  introduced  or  recommended  to  you  7" 
The  answer  to  which  was,  «  Only  as  above."  Thirdly,  <<  In  what  capacity 
do  you  intend  to  employ  the  applicant  ?    And  with  reference  to  this 
question,  will  you  state,  as  far  as  circumstances  will  permit — (A),  the 
^nature  of  his  intended  duties  and  responsibilities  ?"    The  answer  r^trAm 
to  which  was — (A),  "  Mr.  Weir  is  secretary  of  the  Marylebone  *• 
Literary  Institution,  of  which  I  am  the  treasurer."     Another  of  which 
questions  was — (C)  «<  The  cheeks  which  mil  he  used  to  secure  accuracy 
in  his  accountSj  and  when  and  how  often  they  wiU  be  balanced  and  closed  ?" 
The  answer  to  which  was^G)  ^^  Examined  by  finance  committee  every 
fortnight"    Another  of  which  questions  was — (D)  "The  salary  or 
emolament  which  will  be  paid  to  him,  and  how  and  when  it  will  be  paid  ?" 
The  answer  to  which  was— (D)  <<  80{.  a  year  at  present."  And  another  of 
which  questions  was — Fourthly, «  ShaD  you  require  any  further  pecuniary 
guarantee  for  the  applicant's  integrity  than  that  proposed  to  be  obtained 
from  this  Company  to  the  extent  of — 2.  ?  and,  if  so,  what  is  the  nature 
and  amount  of  the  further  guarantee  you  require?"     The  answer  to 
which  was,  "No."    And  another  of  which  questions  was — ^Fifthly, 
^<  Are  you  aware  of  any  reason  why  a  guarantee  of  the  applicant's 
integrity  should  be  considered  as  more  than  usually  hasardous  I"    The 

2u2 
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janswer  to  whicli  was,  <<  No." — The  declaration  then  averred,  that  no 
answers  except  as  aforesaid  were  given  to  the  questions  contained  in 
the  statement  or  document  in  writing  in  the  policy  described  as  <«  Em- 
ployers' Guarantee  Proposal/'  &c. ;  and  that  the  said  answers  and  the 
declaration  concerning  the  same  were  true ;  that  B.  Weir,  to  wit,  on 
the  said  13th  May,  1850,  became  and  was  the  secretary  to  the  said 
institution,  and  so  remained  and  continued  from  the  time  of  the  sealing 
of  the  policy  of  guarantee  until  the  18th  of  July,  1851 ;  and  the  said 
institution  during  all  that  time  retained  and  employed  him  in  their 
service  in  the  capacity  aforesaid ;  that  the  plaintiff  during  all  that  time 
remained  and  continued  and  still  is  the  treasurer  for  the  time  being  of 
the  institution ;  that  during  the  continuance  of  the  liability  of  the 
*74»1  d^f*^^^^^^^  under  the  said  policy  of  ^guarantee,  to  wit,  on  the 
-*  18th  of  May,  1851,  the  defendants  consented  to  and  did  then 
receive  from  the  said  B.  Weir,  and  B.  Weir  then  paid  to  them,  a  certain 
other  annual  premium  or  sum  of  21,  10^.,  as  and  by  way  of  premium  or 
consideration  for  continuing  such  policy  of  guarantee  for  one  year,  com* 
mencing  the  said  last-mentioned  day  and  terminating  on  the  18th  of 
May,  1852,  both  inclusive ;  and  thereupon,  and  according  to  the  terms 
of  the  policy  of  guarantee,  and  under  and  by  virtue  of  the  same  and 
the  last-mentioned  receipt  and  payment,  the  general  funds  and  property 
for  the  time  being  and  subscribed  capital  of  the  Company,  during  the 
last-mentioned  space  of  one  year,  eommencing  and  terminating  as  afore- 
said, were  to  the  extent  or  amount  of  2002.  liable,  according  to  the  deed 
of  settlement  and  rules  of  the  Company,  and,  subject  to  the  rules  and 
regulations,  clauses,  provisoes,  stipulations,  and  conditions  contained  in 
the  policy  of  guarantee,  to  satisfy,  reimburse,  and  make  good  unto  the 
plaintiff,  or  other  the  treasurer  for  the  time  being  of  the  institution, 
within  three  calendar  months  next  after  proof  should  be  given,  to  the 
reasonable  satisfaction  of  the  directors  of  the  Company,  of  the  occur- 
rence of  the  next-mentioned  loss,  every  loss  whatsoever,  which,  during 
the  continuance  of  the  liability  of  the  defendants  under  the  policy 
during  the  last-mentioned  period,  should  be  sustained  by  the  treasurer 
of  the  institution  by  reason  or  in  consequence  of  the  want  of  integrity, 
honesty,  or  fidelity  of  B.  Weir,  in  or  arising  out  of  his  employment  to 
be  such  secretary  of  the  institution,  as  and  in  the  manner  and  according 
and  subject  to  the  said  rules  and  regulations,  clauses,  provisoes,  stipu- 
lations, and  conditions  contained  in  the  said  policy  of  guarantee.     That, 
after  the  13th  of  May,  1850,  and  before  the  13th  of  May,  1852,  and 
whilst  B.  Weir  remained  and  continued  such  secretary,  and  during  the 
continiance  of  the  liability  of  the  Company  under  the  policy  of  gna- 

*^4Q1  ^^^^^^'  ^^  ^^^'  ^^  ^^^  *14th  of  May,  1850,  and  on  divers  other 
-*  days,  &c.,  B.  Weir,  in  the  capacity  of  and  in  the  course  of  his 
employment  and  duties  as  such  secretary,  was  intrusted  with,  and  held 
for  the  benefit  and  on  account  of  the  institution  divers  sums  of  money, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
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1882. 11«.  1(2. ;  and  the  Sftme  then,  by  reason  and  in  conBequence  of  the 
irant  of  integrity  of  B.  Weir  in  hia  employment  as  such  secretary,  to 
irit,  by  his  embezzlement  thereof,  became  and  was  wholly  lost,  to  wit, 
to  the  institution  and  the  plaintiff  as  such  treasurer ;  and  the  plaintiff 
and  the  institution  then,  and  not  before,  discovered  and  had  notice  of 
the  same. — The  declaration  then  averred,  that  the  plaintiff  gave  proof, 
to  the  reasonable  satisfaction  of  the  directors,  of  the  loss ;  and  that 
three  calendar  months  after  proof  had  elapsed  before  the  commence- 
ment of  the  suit. — ^Breach,  that  the  defendants  did  not  make  good  the 
loss,  although  the  funds  of  the  Company  were  sufficient  for  that 
purpose. 

Plea,  as  to  1002.,  parcel,  &c.,  payment  of  that  amount  into  Court ; 
and  as  to  the  residue  of  the  1887.  lis.  Id. :  That  the  statement  or 
document  in  writing,  in  the  policy  of  guarantee  in  the  declaration  in 
this  action  mentioned  and  described  as  <<  Employers'  Guarantee  Propo- 
sal, No.  624,"  lodged  by  the  plaintiff,  and  the  declaration  in  the  state- 
ment or  document  signed  by  the  plaintiff  as  in  the  declaration  in  this 
action  mentioned,  were  respectively  lodged  and  signed,  and  all  the 
several  questions  and  answers  in  the  statement  and  document  in  the 
declaration  in  this  action  mentioned  were  respectively  proposed  to  and 
returned  by  the  plaintiff,  the  treasurer  of  the  institution  in  the  declara- 
tion mentioned,  by  and  with  the  authority  of  the  said  institution,  to 
form,  and  did  form,  the  basis  of  the  contract  for  such  guarantee  as  in 
the  declaration  in  this  action  mentioned ;  that  whilst  B.  Weir  remained 
and  continued  such  secretary,  and  before  the  loss  of  the  residue  of  the 
sum  of  1882.  11«.  1(2.,  and  before  the  want  of  fidelity,  &c.,  of  B.  Weir 
*m  respect  of  that  residue,  and  before  his  embezzlement  thereof,  r^rrr-^. 
to  wit,  on  the  14th  of  May,  1850,  and  thence  continually  until  '- 
and  after  the  loss  of  the  whole  of  the  said  residue,  &c.,  and  the  want 
of  integrity,  &c.,  of  B.  Weir  in  respect  thereof,  and  his  embezzlement 
thereof,  divers,  to  wit,  twenty-six  of  the  fortnights  for  the  examination 
by  a  finance  committee  of  the  accounts  of  B.  Weir  in  the  answers  to 
the  third  question  in  the  declaration  in  this  action  mentioned  had  elapsed, 
and.the  plaintiff  and  the  institution  in  the  declaration  mentioned  wholly 
failed  and  neglected  during  the  whole  of  the  time  last  aforesaid  to  use 
the  said  checks  to  secure  accuracy  in  his  accounts,  by  any  fortnightly 
or  any  other  examination  thereof  by  any  finance  committee;  and  wholly 
failed  and  neglected  to  hold  or  institute,  or  cause  to  be  held  or  insti- 
tuted, any  such  examination  stipulated  for  as  part  of  the  basis  of  the 
contract  of  guarantee  in  the  policy  of  guarantee  and  the  statement  or 
document  described  as  "Employers'  Guarantee  Proposal,  No.  624," 
and  the  questions  and  answers  therein  and  in  the  said  declaration  in 
this  action  mentioned,  and  daring  all  the  time  last  aforesaid  no  such 
examination  was  ever  had  or  held :  that  the  loss  of  the  whoje  of  the 
said  residue  of  the  sum  of  1887.  11^.  1(2.,  and  the  want  of  integrity, 
fcCy  of  B.  Weir  in  respect  thereof,  and  his  embezzlement  thereof,  occur* 
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red  during  the  time  of  sach  failure  and  neglect  to  examine  his  aeconnts 
by  a  finance  committee  every  fortnight,  and  in  consequence  and  by  rea- 
son of  such  failure,  neglect,  and  default. — ^Verification. 

To  this  plea  the  plaintiff  demurred  speciaUy ;  but  it  was  agreed,  on 
the  argument,  to  discuss  only  matter  of  substance. 

BoviU  in  support  of  the  demurrer. — The  document,  described  as  the 
ic Employers'  Guarantee  Proposal,"  formed  no  part  of  the  contract; 
.^^.^^  and  even  if  it  did,  the  examination  every  fortnight  by  a  finance 
-'  committee  of  the  ^accounts  of  B.  Weir  was  not  a  condition  pre- 
cedent to  the  defendants'  liability.  In  policies  of  insurance,  there  is  a 
well-known  distinction  between  a  representation  and  a  warranty.  The 
answer  here  given  as  to  the  checks  merely  referred  to  the  intention  of 
the  plaintiff  at  that  time.  If  the  examination  of  the  accounts  be  treated 
as  a  warranty,  the  omission  to  examine  them  for  a  day  or  even  an  hour 
after  the  time  specified  would  avoid  the  policy.  [Pollock,  G.  B.,  refer- 
red to  Shaw  V.  Robberds,  6  A.  &  E.  75  ;•  Martin,  B.,  referred  to  Bar- 
rett t;.  Jermy,  8  Exch.  535.] 

The  Court  then  called  on 

Lush  to  support  the  plea. — The  answer,  that  the  accounts  would  be 
examined  every  fortnight,  formed  part  of  the  basis  of  the  contract 
between  the  parties ;  and  consequently,  the  statement  was  not  a  mere 
representation  but  a  warranty.  In  policies  of  insurance,  the  distinc- 
tion between  a  representation  and  a  warranty  is  this,  that,  whatever 
materially  affects  the  risk  or  premium,  even  though  inserted  in  the  mar- 
gin of  the  instrument,  is  to  be  construed  as  a  warranty.  In  De  Hahn 
V.  Hartley,  1  T.  B.  848,  Lord  Mansfield,  0.  J.,  says : — <<  A  warranty 
in  a  policy  of  insurance  is  a  condition  or  a  contingency,  and  unless  that 
be  performed  there  is  no  contract.  It  is  perfectly  immaterial  for  what 
purpose  a  warranty  is  introduced,  but,  being  inserted,  the  contract  does 
not  exist  unless  it  is  literally  complied  with.  Now,  in  the  present  case, 
the  condition  was,  the  sailing  of  the  ship  with  a  certain  number  of  men ; 
which  not  being  complied  with,  the  policy  is  void."  Here,  the  risk  was 
materially  affected  by  the  neglect  to  use  proposed  means  for  securing 
the  fidelity  of  the  party.  The  contract  was  entered  into  upon  the  faith 
of  the  credit  given  to  the  answers.  Sopie  of  these  relate  to  past,  some 
*7^21  *^^  present,  and  some  to  future  facts.  One  of  the  latter,  namely, 
-*  the  amount  of  salary,  is  not  a  warranty,  since  the  answer  is 
qualified.  But  the  answer  to  the  question  as  to  the  capacity  in  which 
the  party  was  to  be  employed  is  a  warranty ;  for,  if  a  persoa  becomes 
surety  for  another  in  the  situation  of  a  porter,  and  he  is  afterwards 
employed  as  a  clerk,  the  guarantee  is  at  an  end.  [Mabtin,  B. — The 
question  here  is,  in  what  capacity  do  you  intend  to  employ  the  appli- 
cant ?]    The  question  and  answer  as  to  what  <<  checks  will  be  used  to 

>  B.  0.  L.  R.  ToL  8S. 
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■eciire  accuracy  in  the  accounts"  are  in  an  absolute  form.  [PollocE| 
C.  B. — Suppose  that,  instead  of  examining  the  accounts  every  fort- 
night, the  institution  had  adopted,  as  a  more  convenient  mode  of  secur- 
ing the  fidelity  of  their  secretary,  the  practice  of  sending  the  money 
every  day  to  a  banker,  and  that  on  one  occasion,  when  some  was  left, 
the  secretary  absconded  with  it,  would  the  policy  be  avoided  ?  If  this 
is  a  warranty,  it  must  be  construed  strictly ;  and  therefore,  although 
the  institution  had  found  out  a  better  mode  of  checking  the  accounts, 
they  would,  nevertheless,  be  obliged  to  go  through  the  idle  ceremony 
of  having  them  examined  by  a  finance  committee.]  The  plea  expressly 
avers  that  the  loss  was  in  consequence  of  the  neglect  to  examine  the^ 
accounts.  The  cases  which  have  been  referred  to  are  distinguishable 
from  the  present ;  for  in  neither  of  them  was  it  stated,  as  here,  that 
the  representation  formed  the  basis  of  the  contract, 

BaviU  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^The  manner  in  which  this  question  is  put,  the  other 
questions  with  which  it  is  associated,  and  the  decisions  upon  policies  of 
insurance,  lead  me  to  the  conclusion,  that  the  answer  was  not  expected 
to  be  upon  the  part  of  the  ofiSce,  or  meant  to  be  on  the  part  of  the 
plaintiff,  anything  more  than  a  declaration  of  the  course  ^intend-  rn^nco 
ed  to  be  pursued ;  and  if  that  answer  was  made  bonfi  fide  and  ^ 
honestly,  it  does  not  prevent  the  plaintiff  from  maintaining  this  actiom 

Albebson,  B.,  and  Platt,  B.,  concurred. 

Martin,  B. — ^I  entertain  no  doubt  about  it.  The  application  for 
guarantee  is  made  by  the  secretary  of  the  institution ;  but  the  questions 
are  not  asked  of  the  person  who  proposes  to  contract,  but  of  his  em-* 
ployer,  and  this  answer  is  no  condition  precedent,  but  a  mere  repre* 
8entati(<n.  The  distinction  between  a  representation  and  a  warranty  is 
pointed  <>ut  in  Wms.  Saund.  in  a  note  to  the  case  of  Goram  v.  Sweeting, 
Vol.  2,  p.  200  c. 

Judgment  for  the  plaintiff. 

VOL.  vn. — 66 
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AiiLCABD  V.  Wesson.    June  2. 

k  plea  of  a  oertilloate  graated  by  a  Oonunissioner  in  bankniptey  to  a  petitioiuiig  trader,  under 
Hie  S2l8t  section  of  the  13  A  18  Viet.  o.  106,  is  l>ad,  unless  it  avers  "that  the  resolviion  «r 
agreement  has  been  oarried  into  effect,  and  the  creditors  of  the  trader  have  been  ■atisted." 

fStmble,  also,  that  snoh  oerttfieate  is  binding  on  those  persons  onlj  who  are  oredttors  at  the  time 
of  the  petition,  and  have  had  notice  of  the  sittings  of  the  Court,  as  required  bj  the  Act;  and 
therefore,  where  a  petitioning  trader,  being  the  acceptor  of  a  bill  of  exchange,  gave  the  reqoi- 
site  notioe  to  the  drawer  of  tiie  bill,  whom  he  supposed  to  be  the  holder,  the  certificate  waa 
inralid  against  an  endorsee  without  notice,  who  was  in  truth  the  holder,  notwithstanding  the  - 
trader  had  no  means  of  ascertaining  that  fact 

Assumpsit  on  a  bill  of  exchange,  draim  by  J.  Plews  upon,  and 
accepted  by,  tbe  defendant,  and  bj  J.  Plews  endorsed  to  the  plaintiff. 

Plea,  pais  darrein  continuance,  that,  more  than  six  calendar  months 
next  previous  to  the  presentation  and  filing  of  the  petition  of  the 
defendant  to  the  Court  of  Bankruptcy  as  hereinafter  mentioned,  and 
thence  continually  to  such  presentation,  &c.,  the  defendant  was  a  trader, 
dealer,  and  chapman,  to  wit,  a  pianoforte  key  hammer  maker,  within 
and  subject  to  the  powers  and  provisions  of  ^^  The  Bankrupt  Law  Con- 
solidation Act,  1849 ;"  «nd,  during  all  that  time,  the  defendant  resided 
^f-A-y  and  ^carried  on  his  business  as  such  trader  within  the  London 
-*  district  of  the  Court  of  Bankruptcy ;  and  as  such  trader,  the 
defendant  then  became  and  was  indebted  to  divers  persons  for  true  and 
just  debts,  who  tlien  became  and  w^re  creditors  of  the  defendant,  and 
so  remained  and  continued  up  to  the  time  of  the  presentation  to  the 
Court  of  Bankruptcy,  by  the  defendant,  of  the  said  petition,  and  the 
filing  thereof;  and  thereupon,  and  whilst  the  defendant  was  such  trader, 
and  whilst  he  was  so  indebted,  and  after  the  accepting  of  the  bill  of 
exchange  as  in  the  declaration  mentioned,  and  the  accruing  of  the  causes 
of  action  in  respect  thereof,  and  after  the  coming  into  operation  of 
«ft  The  Bankrupt  Law  Consolidation  Act,  1849,*'  and  whilst  the  bill  was 
outstanding,  and  whilst  the  defendant  was  liable  thereon  to  the  holder 
thereof,  to  wit,  on,  &c.,  the  defendant  became  and  was  unable  to  meet 
his  engagements  with  his  creditors,  and  did  thereupon  then  duly,  and 
according  to  the  powers  and  provisions  of  <<  The  Bankrupt  Law  Con- 
solidation Act,  1849,"  and  in  manner  and  form  as  therein  directed, 
present  a  petition  in  writing  to  her  Majesty's  Court  of  Bankruptcy  in 
London,  being  the  Court  within  whose  jurisdiction  the  defendant  had  so 
previously  resided  and  carried  on  his  business  as  a  trader  for  six  calen- 
dar months  previously  to  his  presenting  such  petition  and  the  filing 
thereof;  and  the  petition  was  and  is  in  the  form  contained  in  the  Sche- 
dule A  a.  to  the  said  Act  annexed. — [The  plea  then  set  out  the  petition^ 
and  stated  that  it  was  filed  in  the  Court  of  Bankruptcy ;  that  the 
date  of  the  filing  was  endorsed  thereon ;  that  the  petition  was  signed 
by  the  defendant,  in  the  presence  of  the  solicitor  in  that  matter, 
and  was  duly  prosecuted  by  the  defendant*;  that  there  was  filed  there- 
with an  affidavit  of  the  defendant,  in  the  form  of  Schedule  A  b. ;  and 


ALLCARD  t>.  WESSON.  754 

tliat  thereupon  the  Court  of  Bankruptcy  granted  to  the  defendant 
protection  from  process  against  his  person  or  property  until  a  certain 
day,  which  had  not  elapsed  at  the  commencement  of  this  suit,  and 
^appointed  an  official  assignee.] — That  the  Court  of  Bankruptcy  r^^i^;-!. 
did,  after  granting  such  protection,  to  wit,  on,  &c.,  duly  and  ^ 
according  to  its  course  of  practice  in  that  behalf,  and  the  powers  and 
directions  of  the  said  Act,  appoint  a  private  sitting  to  be  held  in  the 
matter  of  the  said  petition,  at  a  certain  then  future  day  and  place,  to 
wit,  on,  kc*  That,  fourteen  days  before  the  said  private  sitting  was 
held,  notice  of  the  same  was  given  in  writing  to  every  person  whom  the 
defendant  then  knew  to  be  then  a  creditor  of  the  defendant,  or  whom 
he  had  any  means  of  knowing  was  then  such  creditor ;  and,  amongst 
others,  to  J.  Plows,  so  then  being  the  drawer  of  the  bill  in  the  declara- 
tion mentioned:  such  notices  being  given  in  manner  and  form  as  required 
by  the  statute,  to  wit,  by  each  of  the  notices  being  then  sent  by  post, 
addressed  to  each  of  such  creditors  at  his  last  known  place  of  business. 
That  the  defendant  did  not,  at  the  time  when  such  notices,  or  any  of 
them,  were  given  and  sent,  know,  nor  did  the  Court  of  Bankruptcy  or 
the  official  assignee  know,  that  J.  Plows  had  endorsed  the  bUl  to  any 
other  person  whatever,  or  that  J.  Plows  was  not  then  the  holder  thereof, 
or  who  was  fhen  the  actual  holder  of  the  bill  or  entitled  to  the  proceeds 
thereof  other  than  and  except  J.  Plows,  or  the  address,  description,  or 
locality  of  such  holder.  That  the  defendant  did,  ten  days  before  the 
day  appointed  for  the  said  private  sitting  of  the  Court,  to  wit,  on,  &;c., 
duly,  and  according  to  the  form,  rules,  and  course  of  practice  of  the 
Court  of  Bankruptcy,  file  in  Court  a  full  account  of  his  debts  and  of 
the  consideration  thereof,  and  the  names,  residences,  and  occupations 
of  his  then  creditors,  and,  amongst  others,  a  full  account  of  the  debt 
and  cause  of  action  in  the  declaration  mentioned ;  that  is  to  say,  by 
stating  in  such  account,  that  J.  Plows,  of,  &c.,  was  a  creditor  for  877. 
for  goods,  and  had  a  bill  due  the  6th  of  August,  1851,  for  the  said 
sum ;  and  also  a  full  account  of  his  the  defendant's  estate  and  effects, 
&c. ;  and  did  also  therein  set  forth  such  proposal  as  he  was  then  able  to 
make  *for  the  future  payment  or  compromise  of  such  debts  or  r^^m^ 
engagements,  to  wit,  a  proposal,  to  the  effect  that  the  defendant  ^ 
would  pay  his  creditors  a  composition  of  seven  shillings  and  sixpence  in 
the  pound  on  their  respective  debts,  payable  in  equal  proportions  of  two 
shillings  and  sixpence  each,  at  three,  six,  and  nine  months,  from  the  1st 
of  August,  1851;  and  the  defendant  did,  at  the  same  time  when  he  did  so 
file  such  account,  fumisn  the  official  assignee  with  a  copy  of  such  account ; 
and  at  the  private  sitting  of  the  Court  so  appointed,  to  wit,  on,  &c.,  and 
after  the  said  bill  became  due  and  payable,  and  before  the  commencement 
of  this  suit,  divers,  to  wit,  ten  creditors  of  the  defendant,  to  the  amount 
of  lOL  and  upwards,  did  then  prove  tiioir  debts,  according  to  the 
powers,  provisoes,  and  directions  of  the  said  Act;  and  the  defendant 
did  also  then  and  there  attend  and  make  oath  of  the  truth  of  the  account 
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00  filed  by  him^  and  did  then  and  there  submit  to  and  was  ready  and 
willing  to  be  examined  thereon.  That  three-fifths  in  number  and  yalue, 
to  wit,  the  whole  of  the  creditors  of  the  defendant,  who  had  so  proved 
their  debts  to  the  amount  of  lOZ.,  did,  at  such  sitting,  assent  to  the  pro- 
posal of  the  defendant ;  and  thereupon  the  Court  of  Bankruptcy  did, 
at  such  sitting,  to  wit,  on,  &c.,  for  the  purpose,  amongst  other  things, 
of  confirming  the  said  proposal,  appoint  another  sitting  under  the  said 
petition,  to  be  held  on  a  then  future  day,  to  wit,  on,  &c.,  such  last-men- 
tioned period  being  not  earlier  than  fourteen  days  from  the  first  sitting. 
That,  after  the  first  sitting,  and  before  the  day  appointed  for  the  second 
sitting,  to  wit,  on,  Jcc,  the  plaintiff's  attorney,  one  H.  Taylor,  of,  kc.y  did 
apply  to  the  defendant  for  payment  of  the  said  bill.  That  such  application 
was  the  first  intimation  to  him  the  defendant  that  the  plaintiff  was  the 
holder  of  the  bill,  and  not  the  said  J.  Plews ;  and  that  the  defendant  did 
not  know  before  then  that  the  plaintiff  was  the  holder  thereof,  or  that  any 
other  person  other  than  and  except  J.  Plews  was  such  holder  thereof,  or  that 
♦7^71  ^^^  plaintiff  was  *in  any  respect  a  creditor  of  the  defendant,  or  that 
-*  the  defendant  was  liable  to  or  indebted  to  the  plaintiff  in  any  way 
whatever.  That,  on,  &c.,  and  fourteen  days  before  the  last-mentioned  pri- 
vate sitting  was  held,  and  after  the  plaintiff  had  so  applied  to  the  defendant 
for  payment  of  the  bill,  notice  in  writing  of  the  sitting  so  to  be  held 
as  last  aforesaid  was  personally  served  on  every  creditor  of  the  defend- 
ant, who  was  not  present  by  himself  or  by  his  appointed  agent  at  the 
said  first  sitting,  seven  clear  days  at  least  before  the  day  appointed  for 
such  second  sitting,  to  wit,  on  the  28th  of  August,  1851,  except  upon 
the  plaintiff.  That,  on  the  day  and  year  last  aforesaid,  the  Court  of 
Bankruptcy  in  London  did  make  a  special  order  in  the  matter  of  the 
said  petition,  that  service  of  such  notice  as  last  aforesaid  at  the  last 
known  place  of  abode  of  the  plaintiff  should  be  deemed  good  service. 
That,  in  pursuance  gf  such  order,  and  more  than  seven  clear  days  before 
the  day  when  the  second  sitting  was  to  take  place,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.,  notice,  as  aforesaid,  of  the 
sitting  was  duly  and  according  to  the  powers  and  provisions  of  the  said 
Act  served  at  the  last  known  place  of  abode  of  the  plaintiff,  to  wit,  at, 
&c.,  and  such  second  sitting  was  duly  held  accordingly,  after  the  said 
bill  became  due  and  payable,  and  before  the  commencement  of  this  suit, 
at  the  time  and  place  so  appointed  as  aforesaid.  That  at  such  second 
sitting,  divers,  to  wit,  four  other  creditors  of  the  defendant,  did  prove 
their  debts.  That  three  fifths  in  number  and  value  of  all  those  creditors 
of  the  defendant  who  had  proved  debts  as  aforesaid  to  the  amount  of 
iOl,  at  either  of  the  said  sittings,  that  is  to  say,  as  well  three-fiftha 
of  the  said  four  other  creditors  who  had  proved  at  the  said  second 
sitting,  as  three-fifths  of  the  aforesaid  ten  creditors  of  the  defendant 
who  had  proved  at  the  said  first  sitting,  to  the  amount  of  102.,  to  wit, 
thirteen  in  all,  did  then  and  there  agree  to  accept  the  said  proposal  of 
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the  defendant,  whioh  was  so  ^assented  to  at  the  first  sitting,  the  r^pjeio 
terms  whereof  were  then  and  there  reduced  to  writing,  and  the  '- 
said  creditors  did  then  and  there  sign  the  same;  and  the  Court  of  Bank- 
rnptoj  in  London  did  thereupon  then  and  there  approve  and  confirm: 
the  said  proposal  and  agreement,  and  did  then  and  there  cause  it  to  be 
filed  in  the  said  Court  of  Bankruptcy  and  entered  of  record  there, 
prout  patet,  &c.  That  afterwards,  and  after  the  said  bill  became  and 
was  due  and  payable,  and  after  the  commencement  of  this  suit,  and* 
within  eight  days  now  last  passed,  to  wit,  on,  &c.,  the  Court  of  Bank- 
ruptcy in  London  did  give  the  defendant,  under  the  hand  of  J.  S.  M. 
Foublanque,  Esq.,  then  being  a  Commissioner  of  the  Court  of  Bank- 
ruptcy in  London  acting  in  the  matter  of  the  said  petition,  and  under 
the  seal  of  the  Court  of  Bankruptcy  in  London,  a  certificate  in  the 
form  contained  in  the  Schedule  (Ac.)  to  the  said  Act  annexed,  setting 
forth  that  the  defendant  was  a  trader  unable  to  meet  his  engagements 
with  his  creditors ;  and  that  he  did,  on,  &c.,  present  his  petition  to  the 
said  Court  of  Bankruptcy  in  London,  under  the  provisions  of  <<  The 
Bankrupt  Law  Consolidation  Act,  1849,'*  praying  that  a  certain  pro- 
posal, (aa  aforesaid)  or  such  modification  thereof  as  by  three-fifths  in 
number  and  value  of  his  creditors  might  be  determined,  should  be  carried 
into  effect  under  the  superintendence  and  control  of  the  said  Court  of 
Bankruptcy ;  and  that  B.  O.  C.  Fane,  Esq.,  one  of  the  Commissioners 
of  the  said  Court  of  Bankruptcy  acting  in  the  matter  of  the  said  peti- 
tion, caused  such  sittings  of  the  said  Court  to  be  held  as  are  directed 
by  the  said  Act  of  Parliament ;  and  setting  forth  also  that  a  certain 
resolution  or  agreement  had  been  duly  assented  to  at  such  sittings; 
which  the  Commissioner  thinking  to  be  reasonable  and  proper  to  be 
executed  under  the  direction  of  the  said  Court  of  Bankruptcy,  caused 
to  be  filed  and  entered  of  record  therein,  and  setting  forth  also  that 
the  said  resolution  or  agreement  had  been  duly  carried  into  effect, 
*and  stating  further  that  he,  the  Commissioner,  did  thereby  r^t^trq 
certify  the  several  matters  aforesaid  under  his  hand  and  the  ^ 
seal  of  the  Court,  that  14th  day  of  April,  1852.^The  plea  then 
averred,  <<that  the  debt  in  the  declaration  mentioned  was  not  con- 
tracted, nor  was  the  bill  given  or  accepted  by  the  defendant,  wholly  or 
in  part,  by  any  manner  of  fraud  or  breach  of  trust,"  &c.  (negativing 
the  exceptions  in  the  221st  section  of  the  12  k  13  Vict.  c.  106). — 
Verification. 
Demurrer,  and  joinder  therein.(a) 

EawhiiM  argued  in  support  of  the  demurrer  (May  81). — The  objec- 
tions to  this  plea,  which  are  matter  of  substance,  are  two-fold.  First, 
it  cfoes  not  appear  that  any  notice  of  the  first  private  sitting  was  given 
to  the  plaintiff'.     Secondly,  it  is  not  averred  that  the  resolution  or  agree- 

(  (a)  The  plaintiff  demurred  speciaUy  on  several  gronnds,  which  the  deoiBion  of  the  Coort  ren*' 
ders  U  iinneeeMaiy  to  notioe. 
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ment  was  carried  into  effect.  The  plea  purports  to  be  framed  under 
the  provisions  of  the  Bankrupt  Law  Consolidation  Act  (12  ft  13 
Vict.  c.  106))  <<with  respect  to  arrangements  between  debtors  and 
«7ft01  ^^^^  creditors,  under  the  superintendence  and  conteol  of  the 
-'  Court."    The  211th(a)  ^section  enables  a  trader,  who  cannot 

(a)  The  following  are  the  material  seotioDS  referred  to  in  the  oonrse  of  tiie  argument: — 

Sect  211  enaetSy  "  That  any  rach  trader,  unahle  to  meet  his  engagements  with  his  ereditors^ 
«nd  desirous  of  laying  the  state  of  his  affairs  before  them,  under  the  snperintendenoe  and  eon- 
trol  of  the  Court  of  Bankmptoy,  and  of  submitting  himself  to  the  jurisdietion  of  the  Covrl^  u 
manner  hereinafter  mentioned,  may  present  a  petition  to  the  Court>  setting  forth  the  true  eansa 
of  sueh  inability,  and  praying  that  his  person  and  property  may  be  protected  from  all  proeesa 
until  further  order;  and  the  Court,  on  suoh  petition,  shall  have  power  to  grant  sueh  proteetion, 
and  may  renew  the  same  from  time  to  time  as  it  shall  think  fit»  and,  if  the  petitioner  be  in  prison 
or  in  custody  for  debt,  may,  except  in  the  cases  next  hereinafter  mentioned,  order  his  immediate 
release,  either  absolutely  or  on  condition,  and  may  take  bail  for  his  attendance  at  the  teveral 
sittings  of  the  Court  hereinafter  mentioned :  Provided  always,  that  the  Court  ahaU  not  order 
•noh  release,  where  it  shall  appear  by  any  judgment^  order,  commitment^  or  sentence  under 
which  snob  petitioner  is  in  prison  or  in  custody,  or  by  the  record  or  entzy  of  any  such  judgmenti 
order,  oommitment»  or  sentence,  and  the  pleadings  or  proceedings  previously  thereto,  that  he  it 
in  prison  or  in  custody  for  any  debt  oontraoted  by  fraud  or  breach  of  tms^  or  by  reason  of  any 
prosecution  against  him,  whereby  he  had  been  convicted  of  any  offence,  or  for  any  debt  con- 
tracted by  reason  of  any  judgment  in  any  proceeding  for  breach  of  the  revenue  laws,  or  in  any 
action  for  breach  of  promise  of  marriage,  seduction,  criminal  conversation,  libel,  slander,  aflsaalfii 
battery,  malicious  arresty  malicious  trespass,  maliciously  suing  out  a  fiat  in  bankruptcy,  or  ma« 
liciously  filing  or  prosecuting  a  petition  for  ac^udication  of  bankruptcy :  Provided  also,  that  such 
release  shall  in  nowise  affect  any  rights  of  the  creditor  at  whose  suit  such  petitioner  may  be  in 
prison  or  in  eustody  against  such  petitioner,  except  the  right  of  detaining  him  in  prison  or  in 
custody  whilst  protected  from  imprisonment  by  order  of  the  Court" 

Sect  213  enacts,  **  That  forthwith,  after  the  granting  of  any  order  for  protection,  the  Court 
idiall  appoint  a  private  sitting  to  be  held  at  such  time  and  place  as  it  may  name,  and  shaU  at  the 
same  time  appoint  an  ofHoial  assignee  to  act  in  the  matter  of  such  petition,  and  upon  sufficient 
eanse  shown  may,  if  it  shall  think  fit,  direct  that  the  estate  and  effects  of  the  petitioner,  or  any 
part  thereof,  shall  be  possessed  and  received  by  such  official  assignee,  or  be  taken  possession  of 
by  the  messenger  of  the  Court;  and  all  stock,  moneys,  and  other  effects  of  the  prisoner  shall  bo 
transferred,  delivered,  and  paid  by  the  official  assignee  into  the  Bank  of  England^  to  the  credit 
of  the  Accountant  in  Bankruptcy,  to  be  subject  to  the  like  rule  and  regulation  for  the  keeping 
the  account  of  the  said  moneys  and  other  effects,  and  for  the  payment  and  delivery  in,  invest- 
ment, and  payment  and  delivery  out  of  the  same»  as  in  bankruptcy;  and  the  Court  siiall  hnro 
power  to  examine  on  oath  suoh  petitioner,  or  any  witness  produced  by  him,  or  any  eroditor  or 
person  claiming  to  be  a  creditor  of  such  petitioner,  and  to  ac^onm  suoh  private  sitting  or  any 
subsequent  private  sitting  from  time  to  time  as  it  shall  think  fit;  and  notice  of  sueh  private 
sitting  shall  be  given  in  writing  to  every  creditor,  not  less  than  fourteen  days  before  the  same 
is  held,  such  notice  to  be  sent  by  post,  addressed  to  eveiy  creditor  at  his  last  known  place  of 
business  or  residence." 

Sect  215  enacts,  **  That  at  the  private  sitting  of  the  Court  appointed  in  manner  hereinbefore 
mentioned,  or  at  any  adjournment  thereof,  the  creditors  shall  prove  their  debts  (such  proofs  to 
be  in  all  respects  as  proofs  in  baakraptcy),  and  the  petitioning  trader  shall  attend  and  make 
oath  of  the  truth  of  the  account  filed  by  him,  and  may  be  examined  thereon ;  and  if  at  such 
sitting,  or  at  any  acyoumment  thereof,  three-fifths  in  number  and  value  of  the  creditors  who 
have  proved  debts  to  the  amount  of  10^  shall  assent  to  the  proposal  of  such  petitioner  or  to  any 
modification  thereof,  the  Court  shall  appoint  another  private  sitting  for  the  confirmation  of  such 
proposal  or  modified  proposal,  and  such  second  sitting  shall  be  held  not  earlier  than  fourteen 
days  fVom  the  first  sitting,  and  notice  thereof  in  writing  shall  be  personally  served  on  every 
creditor  who  was  not  present  by  himself  or  his  appointed  agent  at  such  first  sitting  seven  clear 
daya  at  least  before  the  day  appointed  for  suoh  second  sitting :  Provided  always,  that  the  Court, 
if  it  shall  think  fit,  may  make  order  in  any  special  case  that  service  of  such  notice  at  the  last 
known  place  of  abode  or  business  of  any  creditor  shall  be  deemed  good  service." 

Sect  216  enacts,  "  That  at  such  second  sitting,  or  at  any  acyoumment  thereof,  the  creditors 
may  also  prove  their  debts ;  and  if  tfaree-fiflhs  in  number  and  value  of  those  who  have  proTod 
Aebts  to  the  amount  of  102.  shall  agree  to  accept  such  proposal  as  was  Miented  to  at  Hm  fini 
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meet  his  engagementi,  to  pres^at  a  petition  to  the  Court  of  Bank-  ^.^^ 
rnptcy,  *praying  thathia  property  and  person  may  be  protected  ' 
from  process ;  and  the  Court  is  empowered  to  grant  ^such  pro-  r^wg^a 
tection.  The  213th  section  requires  the  Court  forthwith,  after  '- 
granting  an  order  for  protection^  to  appoint  a  private  sitting,  and 
farther,  that  <<  notice  of  such  private  sitting  shall  be  given  in  writing 
to  every  creditor/'  The  plea  admits  that  no  notice  of  the  private 
sitting  was  given  to  the  plaintiff,  but  attempts  to  excuse  the  omission, 
by  alleging  that  notice  was  given  to  every  person  whom  the  defendant 
Imew  to  be  a  creditor ;  and  that  he  did  not  know  that  the  drawer  had 
endorsed  the  bill  in  question  to  the  plaintiff.  The  statute  however  is 
imperative,  and  renders  notice  to  every  creditor  a  condition  precedent 
to  the  validity  of  the  certificate.  It  contains  no  provision  similar  to 
the  75th  section  of  the  Insolvent  Act,  1  &  2  Vict.  c«  110,  which  empowers 
the  Court  to  adjudge  the  prisoner  discharged,  not  only  as  to  debts 
*due  to  the  persons  named  in  his  schedule  as  creditors,  but  also  r-i^nott 
«  as  to  the  claims  of  all  other  persons  not  known  to  such  prisoner  ^ 
at  the  time  of  such  a<^udication,  who  may  be  endorsees  or  holders  of 
any  negotiable  security  set  forth  in  such  schedule."  Levy  v.  Home, 
5  Exch.  257,  decided,  that  a  certificate  granted  under  circumstances 
like  the  present,  did  not  protect  the  acceptor  of  a  bill  from  execution 

•ittmgy  the  terms  thereof  shaU  be  reduced  into  wriUng,  and  the  creditors  shall  sign  the  same; 
and  such  resolntion  or  agreement  (subject  to  snch  confirmation  as  is  hereinafter  mentioned) 
shall  theneeforth  be  binding  and  of  fkoU  forae,  as  well  against  saoh  petitioning  trader  as  againsi 
aU  persons  who  were  oreditors  at  the  date  of  his  petition,  and  who  had  notice  of  the  said  seTeiml 
sittings  of  the  Court;  and  the  Court,  if  it  shaU  think  the  same  reasonable  and  proper  to  be 
executed,  after  hearing  such  creditors,  by  themselres,  their  counsel,  orattomeys,  as  may  desire 
to  be  heard  either  for  or  against  such  resolntioa  or  agreement  shaU  approve  and  confirm  the 
same,  and  oaose  it  to  be  filed  and  entered  of  record,  and  shall  grant  to  the  petitioner  a  certifieata 
of  the  filing  and  entering  of  record  of  such  approval  and  confirmation,  and  shall  from  time  to 
time  endorse  on  such  certificate  a  prT>teetion  from  arrest:  and  such  petitioner  shall  be  free  from 
arrest  at  the  suit  of  any  person  being  a  creditor  at  the  date  of  his  petition,  and  having  bad  such 
several  notioe  or  notices  as  aforesaid;  and  any  ofilcer  arresting  snch  petitioner  at  the  suit  of  any 
such  crettitor,  and  on  sight  of  such  certificate  and  protection  not  releasing  such  petitioner,  shall 
be  liable  to  such  penalty  as  is  provided  respecting  bankrupts  in  the  like  ease :  Provided,  how- 
ever, that  no  such  protection  shall  be  valid  in  favour  of  any  such  petitioner  who  shall  be  proved  to 
have  been  about  to  abscond  beyond  the  jurisdiction  of  the  Court,  or  who  has  concealed  or  is  con- 
eealing  any  part  of  his  estate  or  effects,  nor  against  any  creditor  whose  debt  is  not  truly  specified 
in  the  aeoonnt  filed  by  suoh  petitioner,  nor  against  any  creditor  whose  debt  has  been  oontraoted 
by  such  petitioner  by  any  manner  of  fraud  or  breach  of  trust" 

Sect.  221  enacts,  **  That  so  soon  as  the  said  resolntion  or  agreement  shall  have  been  carried 
fakto  effect,  and  the  creditors  of  such  petitioning  trader  shall  have  been  satisfied,  according  to 
tibe  tenor  thereof,  the  Court  shaU  give  to  such  petitioner  a  certifioate  under  the  band  and  seal  of 
the  Commissioner,  in  the  form  contained  in  the  Schedule  A  c.  to  this  Act  annexed,  setting  forth 
the  filing  of  the  petition,  the  resolution  or  agreement  of  the  creditors,  and  that  the  said  resolu- 
tton  or  agreement  has  been  fhlly  carried  into  eifect ;  and  such  eertifloate  shall  thenceforth  operate^ 
to  aU  intents  and  purposes,  as  ftdly  as  if  the  same  were  a  certificate  of  conformity  under  a  bank- 
ruptcy, except  only  that  any  debt  which  shaU  have  been  contracted  wholly  or  in  part  by  reason 
of  iny  manner  of  fttiud  or  breach  of  trust,  or  without  reasonable  probability  at  the  time  of 
•ontraet  of  being  able  to  pay  the  same,  or  by  reason  of  any  judgment  in  any  prosecution  for 
breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduotioiw 
criminal  conversation,  libel,  slander,  assault,  battery,  malicious  arrest,  malicious  trespass,  malt- 
ciousiy  suing  out  a  fiat  in  bankruptcy,  or  maliciously  filing  or  prosecuting  a  petition  for  a^Jvdl* 
aatioD  gf  baokruptcy,.  shall  no^  be  bwred  by  mioh  certifioate." 
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on  a  judgment  by  default  in  an  action  by  an  endorsee.  If  a  different 
construotion  be  put  upon  the  statute^  the  debtor  might  evade  it,  by 
giving  notice  at  the  first  meeting  to  those  creditors  only  who  were 
favourable  to  him ;  and  if  three-fifths  approved  of  the  proposal,  it  would 
bind  the  rest,  even  though  the  number  so  approving  did  not  form  one- 
twentieth  part  ox'  the  whole  body  of  creditors. 

Secondly,  by  the  221st  section,  the  Court  is  to  give  the  petitioner  a 
certificate  <<  so  soon  as  the  resolution  or  agreement  shall  have  been  car- 
ried into  effect,  and  the  creditors  of  such  petitioning  trader  shall  have 
been  satisfied  according  to  the  tenor  thereof."  But  the  plea  contains 
no  averment  to  that  effect.  The  defect  is  not  aided  by  the  certificate, 
for  that  only  states  that  the  resolution  or  agreement  had  been  carried 
into  effect,  and  says  nothing  as  to  the  creditors  being  satisfied.  The 
requisites  of  the  statute  must  be  strictly  pursued.  A  certificate  under 
the  6  Geo.  4,  c.  16,  is  invalid,  although  allowed  by  the  Lord  Chancellor, 
unless  the  Commissioners  certify  that  there  does  not  appear  to  them 
any  reason  to  doubt  the  <<  truth"  as  well  as  the  «<  fulness"  of  the  dis- 
covery of  the  bankrupt's  estate :  Wagner  v.  Imbrie,  6  Exch.  882. 

Watson  (Pearson  with  him)  in  support  of  the  plea. — ^The  221st  sec- 
tion declares  that,  with  certain  exceptions,  as  in  the  case  of  fraud,  &c., 
the  certificate  shall  operate  to  all  intents  and  purposes  as  fully  as  if  the 
*7fU1  ®*°^®  ^^'®  *  *certificate  of  conformity  under  a  bankruptcy. 
^  Now,  it  is  evident  that  such  certificate  was  intended  to  be  final, 
notwithstanding  all  the  previous  requisites  had  not  been  complied  with. 
By  the  198th  section,  the  Court  of  Bankruptcy  is  to  judge  of  any  ob- 
jection against  allowing  the  certificate  of  conformity,  whether  the 
allowance  be  opposed  or  not;  and  by  the  200th  section,  <<the  certifi- 
cate of  conformity  allowed  under  that  Act  shall  discharge  the  bankrupt 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  made  provable  under  the  bankruptcy."  By  the 
203d  section,  the  certificate  may  be  recalled  on  the  application  of  any 
creditor  to  the  Vice-Chancellor.  The  205th  section,  which  provides  for 
the  case  of  a  bankrupt  arrested  or  sued  for  a  debt  provable  under  his 
bankruptcy,  enacts  that  the  <^  certificate  shall  be  sufficient  evidence  of 
the  trading,  bankruptcy,  fiat  or  petition  for  adjudication,  and  other  pro- 
ceedings precedent  to  the  obtaining  such  certificate."  The  207th  sec- 
tion declares  that  the  allowance  of  the  certificate  by  the  Court,  except 
in  case  of  appeal,  shall  be  final  and  conclusive.  Under  the  "  arrange- 
ment clauses,"  certain  notices  are  required  during  the  course  of  the 
proceedings ;  and  there  is  a  provision  for  granting  the  trader  a  certifi- 
cate of  protection  from  arrest.  That  protection,  however,  is  only 
binding  as  against  those  persons  who  were  creditors  at  the  date  of  the 
petition,  and  who  had  notice  of  the  sittings  of  the  Court,  but  the  cer- 
tificate in  bankruptcy  binds  all  persons.  Levy  v.  Home,  5  Exch.  257, 
was  tho  case  of  a  certificate  of  protection ;  and  the  distinction  between 
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fiuch  certificate  and  a  certificate  of  discharge  is  adverted  to  by  Rolfe, 
B.,  in  his  judgment. — [Alderson,  B. — The  certificate  in  hankrnptcy 
is  not  granted  until  after  public  notice  in  the  London  Gazette.]  The 
statate  expressly  declares  that  the  final  certificate  nnder  the  arrange- 
ment clauses  shall  *haye  the  same  operation  as  a  certificate  in  ri^^^p- 
bankruptcy :  and  if  a  different  construction  be  put  upon  it,  the  '- 
effect  will  be  to  exclude  all  cases  of  outstanding  bills.  Before  granting 
the  certificate,  the  Commissioner  ought  to  inquire  whether  all  the 
intermediate  steps  have  been  take^.  In  granting  it  he  acts  judicially, 
not  ministerially ;  and  his  certificate,  that  « the  resolution  or  agreement 
has  been  carried  into  effect,"  is  final  and  conclusive,  unless  the  case 
falls  within  the  exceptions  mentioned  in  the  221st  section.  That  view 
is  fortified  by  the  223d  section,  which  empowers  the  Commissioner  in 
the  cases  therein  mentioned  to  adjudge  the  petitioner  a  bankrupt. 
Where  the  legislature  intended  that  creditors  should  not  be  bound 
unless  they  had  notice  it  is  so  expressed,  as  in  the  225th  section,  which 
relates  to  arrangements  by  deed.  The  Commissioner  had  a  general 
jurisdiction  over  the  subject-matter,  and  his  adjudication  upon  it  is 
binding,  even  though  he  may  have  proceeded  inverse  ordine :  Thomas  v. 
Hudson,  14  M.  &  W.  858. 

The  further  argument  having  been  adjourned  until  the  2d  of  June, 
on  that  day 

Pollock,  C.  B.,  said — It  is  unnecessary  to  hear  the  plaintiffs  coun- 
Bel  in  reply,  as  we  are  all  of  opinion  that  the  plea  is  bad.  One  objection 
was,  that  the  plea  did  not  state  that  the  resolution  or  agreement  was 
carried  into  effect,  and  that  the  treditors  were  satisfied.  Now,  the 
221st  section  of  the  12  &  18  Vict.  c.  106,  enacts,  that  the  Court  shall 
give  the  petitioner  a  certificate  <<so  soon  as  the  said  resolution  or  agree- 
ment shall  have  been  carried  into  effect,  and  the  creditors  of  such  peti* 
tioning  trader  shall  have  been  satisfied  according  to  the  tenor  thereof." 
I  am  therefore  clearly  of  opinion  that  the  plea  ought  to  have  contained 
an  averment  that  the  resolution  or  agreement  had  been  ^carried  r^mr^r. 
into  effect,  and  that  the  creditors  had  been  satisfied,  accord-  ^ 
ing  to  the  tenor  thereof.  It  was  also  urged  that  the  plea  was  bad, 
inasmuch  as  it  did  not  allege  that  notice  of  the  first  sitting  was  given 
to  the  plaintiff.  On  that  point  it  is  unnecessary  to  express  an  opinion, 
as  the  plea  is  bad  on  the  ground  already  mentioned ;  but  I  must  observe 
that,  in  the  clauses  with  respect  to  arrangemen.;s  by  deed,  there  is  an 
express  provision  that  the  arrangement  shall  not  be  obligatory  on  cre- 
ditors until  after  notice.     There  must  be  judgment  for  the  plaintiff. 

Albbrson,  B. — ^I  am  also  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  I  think  that  the  operation  of  the  certificate  does 
not  extend  beyond  those  creditors  who  had  notice;  and  further, 
that   even  if  the   certificate  is  no|.   binding   solely  on  them,   this 
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plea  is  bad ;  for  the  Court  is  only  empoTf ered  to  grant  it  <<  so  soon 
the  resolution  or  agreement  shall  have  been  carried  into  effect,  and  tlie 
creditors  shall  have  been  satisfied."  But  this  plea  contains  no  allega- 
tion to  that  effect. 

Platt,  B. — It  seems  to  me  that  the  certificate  does  not  apply  to 
creditors  who  have  had  no  notice.  By  the  216th  section,  the  resolation 
or  agreement  is  to  be  binding  <<  against  all  persons  who  were  creditors 
at  the  date  of  the  petition,  and  who  had  notice  of  the  said  several  sit^ 
tings  of  the  Court."  But,  at  all  events,  the  plea  is  bad  on  the  other 
ground. 

Martin,  B. — ^I  concur  in  opinion  that  the  plea  is  bad,  on  the 
ground  that  it  does  not  state  that  the  resolution  or  agreement  was  car- 
ried into  effiect,  and  that  the  creditors  were  satisfied.  The  Commis- 
sioner is  not  empowered  by  the  221st  section  to  grant  a  certificate  until 
that  has  been  done ;  and  he  cannot,  by  any  act  of  his  own,  supersede 
«7^7n  ^^^  plain  directions  of  an  Act  of  Parliament.  Thomas  t;.  *Hud- 
-*  son,  which  has  been  cited,  was  the  case  of  a  public  ofiBcer  who 
acted  in  strict  obedience  to  the  order  of  a  Court  having  competent 
jurisdiction  over  the  subject-matter.  But  that  is  no  authority  that  a 
creditor  may  be  deprived  of  his  debt  by  the  act  of  a  Commissioner  of 
the  Court  of  Bankruptcy,  not  in  conformity  with  the  statute  from  which 
his  power  is  derived ;  and  no  general  doctrine  arising  from  the  circum- 
stance of  the  Court  being  a  Court  of  record  can  give  the  certificate  of 
a  Commissioner  of  Bankruptcy  any  such  effect.  The  point  as  to  notice 
is  by  no  means  so  clear.  I  am  inclined  to  think,  that  where  a  bill  of 
exchange  is  outstanding  in  the  hands  of  a  person  whom  the  petitioner 
was  unable  to  discover,  the  certificate  under  the  221st  section  was 
intended  to  bar  him.  The  time  which,  by  the  225th  section,  must  inter- 
vene between  the  first  and  the  second  sitting,  when  the  creditors  may 
express  themselves  satisfied  with  the  proposal,  was  probably  introduced 
in  order  that  all  the  creditors  might  learn  that  such  proceedings  were 
going  on;  and  in  the  event  of  any  of  the  matters  mentioned  in  the 
223d  section  having  taken  place,  the  Commissioner  might  adjudge  the 
petitioner  bankrupt.  I  am  inclined  to  think  that,  before  the  creditors 
whose  names  are  mentioned  in  the  petition  are  satisfied,  the  creditors 
who  have  received  no  notice  may  arrest  the  debtor,  but  that,  after  the 
certificate  is  granted,  it  is  binding  on  all.  I  am,  however,  clearly  of 
opinion  that  this  plea  is  bad  in  substance. 

Judgment  for  the  plaintiff.(a) 

(a)  Afirmed  on  error,  Ezeh.  Chamlior,  29  Jannaiy,  1852,  poBt,  toI.  8. 
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*ThB  GoYBBNORS  of  THB  BeDVOBD  GbNBRAL  iNFIRMABTy  in  the  rn^^oQ 

Town  of  Bedford,  in  the  County  of  Bedford,  Appellants,  '- 

V.  ThB  CoMMISSIONBRS  for  THB  ImPROVBMBNT  of  THB  ToWN  OF  BED- 
FORD, in  the  County  of  Bedford,  Bespondenta.    May  31. 

A  loeal  Aot  imposed  a  eerteiii  rate  on  **  aU  baUi,  gaolf,  ehapelt,  meotiDg-honsea,  aohoola,  afana. 
honaef,  and  other  publio  bvUdings,  ohurobyarda,  obapel-jarda,  and  maeting-bonM-yards,  for 
arery  yard  ruuDing  measure  of  the  length  in  front  of  snob  balls,  gaols,  chapels,"  Ao.  An 
Infirmary  for  sick  persons,  supported  by  voluntary  ootatribntions,  stood  within  its  own  grounds, 
the  principal  entrance  to  which  was  on  the  south-aast  side  firom  a  pubUe  highway;  there  was 
also  an  entrance  on  the  north-west  side  from  a  public  road  by  a  prlTate  ayenue  through  pasture 
land  not  occupied  by  the  govemora  of  the  Infirmary,  and  on  the  north-east  side  it  was  bounded 
by  a  public  footway  which  extended  beyond  its  grounds  along  the  pasture  land  up  to  the 
aboTe-mentioned  public  road,  but  there  was  no  entrance  fit>m  this  footway  to  the  Infirmary : 
Held,  first,  that  the  Infirmaiy  was  a  "publio  building"  within  the  meaning  of  the  statute; 
secondly,  that  the  rate  ought  to  be  assessed  according  to  the  running  measure  on  the  whole  of 
the  south-east  side,  and  on  so  much  of  the  north-east  side  as  the  footpath  extended  in  front  ol 
the  grounds  of  the  Infirmary,  but  not  beyond,  or  on  the  north-west  side. 

In  this  case,  the  appellants  having  been  rated  under  the  48  €reo.  S^ 
c.  cxxviii*  and  50  Geo.  8,  c.  Izxzii.,  in  respect  of  the  Bedford  Infirmary 
and  Fever  Hospital,  gave  notice  of  appeal  to  the  Quarter  Sessions ;  and 
the  following  case  was,  by  order  of  Martin,  B.,  stated  for  the  decision 
of  this  Court.(a) 

By  an  Act  (local  and  personal)  48  Geo.  8,  c.  cxxviii.  (1803),  intituled 
"  An  Act  for  the  Improvement  of  the  Town^  of  Bedford,  in  the  county 
of  Bedford,  and  for  Rebuilding  the  Bridge  over  the  river  Ouse,  in  the 
said  town"  (Sect.  1),  the  respondents  are  constituted  Commissioners  for 
putting  the  Act  into  execution,  by  the  style  of  <<  The  Commissioners 
for  the  Improvement  of  the  Town  of  Bedford  in  the  County  of  Bed* 
ford,"  and  by  such  name  and  description  should  and  might  sue  and  plead 
and  be  ^ued  in  all  Courts  and  places  whatsoever. 

By  sect.  50,  for  raising  money  to  enable  the  '''Commissioners  r^ciri^A 
to  caxry  the  several  purposes  of  the  Act  into  execution,  they  are  ^ 
empowered  to  make  rates  upon  houses  and  other  private  properties,  but 
not  to  exceed  in  the  whole,  in  any  one  year,  8d.  in  the  pound,  accord- 
ing to  the  yearly  rent  or  value  of  such  houses,  &c. 

By  sect.  59,  it  is  enacted — <<  That  the  sum  of  1«.,  and  no  more,  shall 
yearly  be  rated  and  assessed  upon  all  halls,  gaols,  chapels,  meeting- 
houses, schools,  almshouses  (except  almshouses  founded  by  Christie 
Skinner,  deceased),  and  other  public  buildings,  churchyards,  chapels- 
yards,  and  meeting-house-yards,  within  the  said  town,  for  every  yard 
running  measure  of  the  length  in  front  of  such  halls,  gaols,  chapels, 
meeting-houses,  schools,  almshouses,  and  other  public  buildings,  church- 
yards, chapel-yards,  and  meeting-house-yards ;  and  the  rates  or  asses»- 
menttt  so  to  be  made  and  laid  upon  any  school,  almshouse,  or  other  pnb- 

(a)  Bee  The  JusUoes  of  Bedfordshire  v.  The  Churobwerdens  and  Overseers  of  the  Parish  of 
8L  Paul,  ante,  p.  650;  The  Justices  of  Bedfordshire  v.  The  Commissionen  for  th«  ImproTemeat 
•f  Bedfiffd,  ante,  p.  658. 
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lio  building  not  hereinbefore  mentioned,  shall  le  paid  by  the  respectiye 
masters,  trustees,  or  managers  thereof." 

By  sect.  117,  a  power  of  appeal  is  given  to  persons  aggrieved  by  any 
rate  or  assessment. 

By  another  Act  (local  and  personal),  50  Geo.  8,  c.  Ixxxii.  s.  2  (1810), 
the  power  of  rating  public  buildings  was  extended  from  Is.  to  !«•  6d. 
per  yard  running  measure  in  front ;  but  the  Act  of  43  Geo.  3  was  not 
in  any  other  respect  altered  as  regards  the  matter  of  this  case. 

The  Infirmary  and  Fever  Hospital  are  one  institution,  comprising 
two  detached  buildings,  distinguished  by  those  names,  with  requisite 
ofiBces,  gardens,  and  airing-grounds.  The  Fever  Hospital  is  as  much  as 
possible  separated  from  the  Infirmary,  to  guard  against  infectious  com- 
munication. The  institution  is  called  <<  The  Bedford  General  Infirmary," 
for  the  relief  of  the  sick  and  lame  poor  of  all  countries ;  and  the  regu- 
lation and  government  thereof  are  vested  in  benefactors  of  not  less  than 
20  guineas  and  annual  subscribers  of  not  less  than  21.  28.  each,  who 
♦7701  *^®  denominated  *«  Governors ;"  but  they  are  not  incorporated 
-^  by  charter  or  otherwise.  That  part  of  the  institution  which  is 
called  the  Infirmary  was  opened  on  the  ISth  of  August,  1803,  for  the 
reception  of  county  patients  only,  for  whom  only  it  was  then  intended, 
but  was  afterwards  enlarged,  by  private  subscriptions,  for  the  general 
reception  of  all  patients.  The  Fever  Hospital  was  erected  on  ground 
belonging  to  and  adjoining  the  Infirmary,  and  opened  for  the  reception 
of  patients  24th  of  June,  1848. 

The  institution,  in  its  present  and  original  state,  was  founded  and  is 
supported  by  private  donations  and  voluntary  annual  subscriptions,  and 
patients  are  only  admissible  by  the  order  or  recommendation  of  a 
governor. 

The  Infirmary  and  Fever  Hospital  are  surrounded  on  all  sides  by  the 
grounds  attached  to  them;  the  principal  entrance  to  the  Infirmary  is  on 
the  south-east  side,  which  is  approached  from  a  turnpike  road  by  a  cir- 
cular drive  through  a  court  or  garden  of  the  Infirmary,  adjoining  the 
road.  There  is  also  an  entrance  on  the  opposite  or  north-west  side, 
which  is  approached  from  the  Kempston-road  by  a  private  carriage  or 
occupation  road,  and  avenue,  through  pasture  land,  not  occupied  by  the 
governors,  and  continued  through  the  court  or  garden  of  the  Infirmary 
on  that  side.  The  Fever  Hospital  was  erected  on  the  Infirmary  ground, 
but  stands  detached  from  the  Infirmary  in  the  centre  of  its  own  appro- 
priate area,  which  has  been  enclosed  by  a  wall  from  the  other  ground 
of  the  Infirmary ;  the  only  front  and  entrance  are  on  the  south-west 
side,  to  which  the  approach  is  by  a  branch  from  the  occupation  road 
above  mentioned ;  but  there  is  also  a  doorway  in  the  boundary  wall  from 
the  Infirmary  ground,  for  the  use  of  the  medical  ofiBcers  and  servants  of 
the  institution.  The  out-offices  of  the  Fever  Hospital  and  the  kitchen 
garden  of  the  Infirmary  are  bounded  on  the  north-east  by  a  public  foot 
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way.  The  rate  in  question  is  made  upon  the  principle  *that  the  r^iriy^ 
goyemors  are  liable  to  be  rated  in  respect  of  all  sides  of  the  '- 
ground  or  area  of  the  said  institution  (comprising  Infirmary  and  Fever 
Hospital),  heaving  a  frontage  or  aspect  towards  or  adjoining  any  publio 
way ;  and  the  running  measure  stated  in  the  rate  includes  the  whole 
of  the  south-east,  north-east,  and  north-west  sides  of  the  area  or 
ground. 

The  point  for  the  Court  to  decide  is,  whether  the  appellants  are  liable 
to  be  rated  in  the  said  rate  or  assessment  in  respect  of  the  Infirmary 
and  Fever  Hospital,  or  either  of  them ;  if  they  are  not,  the  assessment 
is  to  be  amended  by  striking  out  that  portion  of  it. 

If  the  Court  shall  decide  that  the  appellants  are  rateable  in  respect 
of  the  Infirmary  or  Fever  Hospital,  then  the  amount  of  rate  is  to  be 
ascertained  on  such  principle  as  the  Court  shall  determine ;  and  the 
said  portion  of  the  rate  shall  be  amended  upon  the  said  principle  so 
determined  by  the  Court.  In  either  case,  such  costs  to  be  paid  as  this 
Court  shall  adjudge,  and  judgment  to  be  entered'  by  the  Court  of 
Quarter  Sessions  for  the  said  borough  accordingly. 

JWarlledge  for  the  respondents. — The  first  question  is,  whether  the 
Infirmary  and  Fever  Hospital  are  public  luUdinffS  within  the  meaning 
of  the  59th  section  of  the  43  Geo.  3,  c.  cxxviii.  It  is  submitted  that 
they  are.  They  are  buildings  of  the  same  description  as  others  men- 
tioned in  that  section,  which  are  clearly  public  buildings ;  for  instance^ 
almshouses,  which  are  supported  by  voluntary  donations.  A  public 
building  cannot  be  defined  as  ^<  a  building  to  which  all  the  public  have 
a  right  of  access,"  since  they  have  no  right  to  enter  a  public  school  or 
a  prison.  Then,  secondly,  upon  what  principle  are  these  buildings  to 
be  rated  ?  It  is  conceded  that  the  rate  cannot  be  supported  as  regards 
the  north-west  side,  where  the  pasture  land  adjoins  the  Eempston-road ; 
but  the  rate  is  properly  assessed  in  '^'respect  of  the  running  ri^rrmq 
measure  along  the  whole  of  the  south-east  and  north-east  sides,  '- 
the  former  of  which  is  bounded  by  the  Ampthill-road,  and  the  latter  by 
a  public  footway,  extending  to  the  Eempston-road.  The  case  of  The 
Justices  of  Bedfordshire  v.  The  Commissioners  for  the  Improvement  of 
Bedford,  ante,  p.  658,  shows  that  it  is  immaterial  whether  there  is  any 
entrance  from  the  footway  into  the  Infirmary.  The  Commissioners  are 
bound  to  repair  the  footway,  and  are  therefore  entitled  to  levy  a  rate 
in  respect  of  it. 

Pearsej  for  the  appellants. — First,  these  are  not  public  buildings 
within  the  Act.  The  rule  of  construction  laid  down  in  the  Archbishop 
of  Canterbury's  case,  2  Co.  46  a,  is,  that  <<  where  an  Act  of  Parliament 
be^s  with  words  which  describe  things  or  persons  of  an  inferior  degree, 
and  concludes  with  general  words,  the  general  words  shall  not  be  ex- 
tended to  any  thing  or  person  of  a  higher  degree."    That  rule  was 
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adopted  in  the  case  of^Casher  t;.  Holmes,  2  B.  &  Ad.  593/  where  a 
Btatate  imposed  certain  specified  daties  on  copper,  brass,  pe^fter,  tin, 
<<  and  all  other  metals  not  enumerated,"  and  it  was  held  that  the  latter 
words  did  not  include  gold  and  silver.  So  here  the  words  <«  other  public 
buildings"  must  be  construed  as  buildings  ejusdem  generis  with  those 
previously  mentioned.  [Alderson,  B. — Then  what  is  the  genus? 
Certainly  not  private  buildings.  An  almshouse  is  ejusdem  generis  with 
an  hospital ;  for  in  the  latter  alms  are  administered  in  the  shape  of 
gratuitous  medical  advice.]  Secondly,  the  aBsessment  should  be  limited 
to  the  south-east  side  of  the  Infirmary,  which  is  the  principal  building 
of  the  institution,  the  Fever  Hospital  being  merely  appurtenant  to  it. 
Although  every  portion  of  the  frontage  of  a  public  building  may  be 
rated,  yet  the  liability  does  not  extend  to  all  parts  of  the  grounds 
*771I1  *^^  *^^  building.  If  so,  this  consequence  would  follow,  that 
-'  where  a  charitable  person  gave  to  an  infirmary  a  field  abutting 
on  a  public  road,  the  institution  would  become  rateable  in  respect  of  it, 
although  the  field  was  not  before  subject  to  assessment.  That  the 
language  of  the  statute  cannot  be  construed  literally,  is  evident  from 
the  32d  section,  which  requires  every  inhabitant,  in  certain  cases,  to 
sweep  the  pavement  opposite  his  house.  Yet  it  could  never  be  intended 
that  the  enactment  applied  to  the  front  of  a  house  standing  within  a 
field.  At  all  events,  this  rate  is  improperly  assessed,  inasmuch  as  it 
includes  the  running  measure  along  the  entire  footway  on  the  north- 
east, whereas,  on  that  side,  it  should  be  limited  to  so  much  of  the 
running  measure  as  is  bounded  by  the  grounds  of  the  hospital,  exclusive 
of  that  part  adjoining  the  pasture  land. 

WorUedgtj  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rate  must  be 
amended,  by  limiting  it  on  the  north-east  side  to  so  much  of  the  running 
measure  as  extends  along  the  grounds  of  the  Infirmary  up  to  the  point 
where  the  pasture  land  begins.  Two  questions  are  raised  for  our  con- 
sideration :  first,  whether  this  institution  is  a  public  building  liable  to 
be  rated ;  and,  if  so,  secondly,  in  what  manner  the  frontage  is  to  be 
assessed.  With  reference  to  the  first  question,  it  is  plain  that  no 
hospital  or  public  institution  of  this  description  is  specifically  mentioned 
in  the  59th  section ;  and  it  is  also  true,  that  the  mode  in  which  the 
approaches  to  buildings  liable  to  assessment  are  to  be  rated,  is  not 
pointed  out  by  that  section.  But  if  its  language  be  referred  to,  it  is 
clear,  from  the  expression  <<  gaols,"  that  it  was  not  intended  to  limit 
the  rate  to  public  buildings  beneficially  occupied.  The  word  <<  schoor* 
must  mean  a  <<  public  school ;"  and  if  this  institution  be  not  a  public 
^fjwA-\  building  within  the  meaning  of  that  section,  I  scarcely  know 
-'  what  is.  My  Brother  Alberbon  has  remarked,  if  the  section 
means  only  buildings  ^mdem  generU^  what  is  the  genus  to  exclude  this 
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Infimary  and  Hospital  ?  In  my  judgment  tliej  ore  public  buildings 
liable  to  be  rated.  Then  comes  the  question,  how  are  they  to  be 
assessed  ?  The  59th  section  makes  no  distinction  between  public  genial 
ways  for  carts,  horses,  and  foot-passengers,  and  foot-ways ;  but  formerly 
the  Corporation  of  Bedford  was  liable  to  repair  the  streets  and  public 
places,  some  of  which  were  mere  footways ;  and  now  the  legislature 
has  omitted  to  make  any  distinction  in  that  respect,  but  requires  a 
certain  sum  to  be  paid  for  every  yard  running  measure,  without  refer* 
ence  to  buildings  like  this  Infirmary,  abutting  upon  a  road  and  also  a 
footway,  from  which  there  is  no  entrance.  Suppose  «  churchyard,  with 
a  small  opening  at  the  back  of  it,  only  sufficient  to  admit  the  bearers 
of  a  coffin,  if  the  other  side  abutted  on  a  public  way  it  would  be  con- 
sidered as  having  a  frontage  towards  the  street,  although  there  was  no 
entrance  there.  Applying  the  view  which  that  case  presents,  I  think 
that  the  length  in  front  of  this  building  is  the  whole  length  abutting 
on  the  road  and  footway,  until  it  comes  to  the  pasture  land,  where  the 
property  belongs  to  some  other  person.  The  assessment  ought  there- 
fore to  be  corrected,  by  measuring  the  ground  to  that  extent  only. 

Alderson,  B#-*I  cannot  help  thinking  that  the  true  construction 
of  the  words  « public  buildings''  is  «<not  private  buildings,"  because 
public  buildings  are  to  be  assessed  upon  a  different  scale  from  private 
buildings.  The  59th  section  is  a  clause  in  mitigation  of  rate ;  and  that 
is  attempted  to  be  turned  into  an  exemption  from  all  rate,  on  the 
ground  that  an  hospital  is  not  mentioned.  That  is  incorrect.  An 
hospital  is  as  much  a  public  building  as  a  public  school,  which  no  one 
has  a  right  to  enter  but  the  ^scholars,  governors,  and  those  who  ri^^wg' 
have  the  privilege  of  sending  scholars.  So  also,  with  respect  to  ^ 
almshouses,  it  is  not  the  whole  world  who  are  permitted  to  enter,  but 
only  the  occupants,  and  those  who  subscribe  to  the  charity.  It  is  clear, 
however,  that  the  statute  treats  almshouses  as  public  buildings,  for  it 
excepts  from  the  rate  thereby  imposed  certain  almshouses,  which  would 
therefore  have  to  be  assessed  as  private  buildings.  Then,  as  to  the  other 
point,  we  decided  last  Term,  that  if  a  gaol  abutted  on  a  public  road, 
where  the  frontage  and  gate  of  access  was,  that  was  to  be  part  of  the 
running  measure.  But,  inasmuch  as  in  that  case  one  side  of  the  gaol 
abutted  on  a  public  highway,  from  which  there  was  no  entrance,  but 
which  was  bounded  by  the  outside  wall  of  the  gaol,  it  was  contended 
that  such  part  of  the  gaol  did  not  abut  on  the  highway ;  but  the  Court, 
taking  into  consideration  the  case  of  a  churchyard,  or  meeting-house- 
y4ird,  held,  that  the  circumstance  of  there  being  no  aperture  in  the 
wall  made  no  difference,  and  that  the  wall  was  part  of  the  frontage  of 
the  gaol.  Then  let  us  apply  the  principle  of  that  decision  to  the  present 
case.  One  side  of  these  premises  is  bounded  by  a  narrow  alley,  from 
which  there  is  no  entrance  to  the  hospital ;  but  the  decision  of  last 
Term,  to  which  I  adhere,  shows  that  the  absence  of  an  aperture  is  un- 
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important,  and  that,  as  the  buildings  abut  on  a  public  footway,  they  are 
liable  to  be  rated. 

Platt,  B. — I  am  of  the  same  opinion.  This  Hospital  may  be  called 
a  public  building,  because  it  is  a  building  devoted  to  public  purposes. 
All  those  buildings  which  are  not  devoted  to  public  purposes  are  to  be 
rated  as  private  buildings.  Then,  having  determined  that  this  comes 
within  the  definitioil  of  a  public  building,  how  is  it  to  be  rated  7  The 
decision  of  this  Court  last  Term  lays  down  a  very  convenient.rule,  which 
we  ought  to  adhere  to,  otherwise  the  law  would  be  uncertain.  It  is  not 
♦77^1  ^^^U  S^^^  '''which  has,  strictly  speaking,  a  frontage,  many  are 
-'  circular,  but  they  are  nevertheless  rateable.  The  object  of  the 
Act  was  to  provide  for  the  repairing,  lighting,  and  watching  of  certain 
roads,  and  consequently  it  requires  that  those  persons  who  enjoy  a 
greater  extent  of  building  should  contribute  more  largely  to  the 
rate;  therefore,  there  is  good  reason  for  saying,  that  if  two  sides 
of  a  building  abut  upon  roads  which  require  to  be  repaired,  lighted, 
and  watched,  they  are  to  be  part  of  the  running  measure,  although 
there  is  no  entrance  from  the  roads. 

Martin,  B. — ^I  am  of  the  same  opinion.  There  is  no  doubt  that  this 
is  a  public  building,  for  it  is  a  building  devoted  to  the  reception,  not 
of  some  particular  patients,  but  of  any  sick  persons  who  may  be  brought 
there.  The  object  of  the  rate  is  to  provide  for  the  health  of  the  town ; 
and  it  is  not  unreasonable  that  persons  who  subscribe  to  an  hospital 
should  give  a  portion  of  their  subscriptions,  in  common  with  otherf\ 
for  rendering  the  town  salubrious.  With  respect  to  the  other  point, 
we  are  bound  by  the  decision  of  last  Term ;  though  I  own  that,  in  my 
opinion,  the  judgment  might  have  been  correct  if  it  had  been  the  other 
way,  for  we  were  called  upon  to  construe  an  Act  of  Parliament,  with  re- 
gard to  a  state  of  circumstances  which  the  framer  of  it  never  thought 
of.  Then,  is  a  rate  to  be  imposed  in  respect  of  this  footway  as  a  road 
in  front  of  a  public  building  ?  Acting  upon  that  judgment,  it  is  to  be 
rated  for  every  yard  of  the  running  measure  of  the  length  of  the  road 
before  the  building.  Properly  speaking,  frontage  means  every  part 
bordering  on  the  road;  and,  according  to  that  judgment,  we  must  apply 
the  same  principle  to  the  whole  of  this  frontage. 

Bate  to  be  amended  accordingly. 
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♦The  Guardians  of  the  Poor  op  the  Bedford  Union,  Appel-  ^♦•777' 
lants,  V.  The  Commissioners  for  the  Improvement  of  the  '- 
Town  of   Bedford,  in  the    Connty  of  Bedford,  Respondents. 
May  81. 

Tbe  S4  6«o.  3,  e.  xcTiii.,  enabled  the  directors  of  the  poor  of  Bedford  to  ereet  a  workhome,  and 
enaeted,  that  all  buildings  erected  by  virtue  of  that  Act  should  be  free  from  ''all  parochial 
and  parliamentary  taxes :" — ^Held,  that  a  workhouse  erected  under  the  proyisions  of  that  Ael 
was  liable  to  be  assessed  under  the  43  Oeo.  3,  c.  ozxriiLy  which  imposed  a  rate  on  publio 
buildings  for  the  improTcment  of  the  town  of  Bedford. 

In  this  case,  the  appellants,  having  been  rated  under  the  48  Geo. 
8,  c.  cxxviii.  and  50  Geo.  8,  c.  Ixzxii.,  in  respect  of  the  workhouse 
of  the  Bedford  Union,  gave  notice  of  appeal  to  the  Quarter  Sessions ; 
and  the  following  case  was,  by  order  of  Martin,  B.,  stated  for  the 
decision  of  this  Court. 

[The  case  referred  to  the  48  Geo.  8,  c.  cxxviii.,  ss.  1,  50,  59, 117,  and 
50  Geo.  8,  c.  Ixxxii.,  as  in  the  previous  case,  ante,  p.  768,  and  proceeded :] 
— Tij  the  84  Greo.  8,  c.  xcviii.  (sect.  1),  certain  persons  inhabiting  withiu 
the  parishes  of  St.  Paul,  St.  Marj,  &c.,  in  the  town  of  Bedford,  wero 
incorporated  by  the  name  of  <<  The  Guardians  of  the  Poor  within  the 
town  of  Bedford,  in  the  county  of  Bedford." 

By  section  2,  the  Guardians  are  to  appoint  twelve  of  their  body,  to 
be  called  "Directors  of  the  Poor  within  the  town  of  Bedford;"  who, 
by  the  21st  section,  are  vested  with  the  control  and  management,  and 
are  to  provide  for  the  maintenance  and  employment,  of  the  poor. 

By  the  15th  section,  the  directors  are  empowered  to  purchase  land, 
and  erect  thereon  a  house  or  houses  for  the  purposes  of  the  Act,  to  be 
called  «  The  Bedford  House  of  Industry." 

By  the  19th  section,  "  all  the  houses,  lands,  tenements,  and  heredita- 
ments, to  be  hired  or  purchased  under  the  authority  of  this  Act,  and 
all  buildings  which  may  hereafter  be  erected  or  altered  by  virtue  thereof, 
shall  be  free  from  all  parochial  and  parliamentary  taxes,  except  such 
taxes  and  to  such  amount  as  they  shall  be  assessed  at  the  time  they 
shall  be  first  taken  and  applied  for  the  purposes  of  this  Act." 

♦Under  the  provisions  of  the  84  Geo.  8,  the  directors  pur-  p4ciTiT« 
chased  land  and  erected  thereon  a  house,  with  requisite  offices,  '- 
for  the  purposes  of  the  Act,  called  "  The  Bedford  House  of  Industry ;" 
and  the  poor  received  into  the  house  were  under  the  control  and  man- 
agement of  the  directors  until  the  21st  September,  1885,  when  the 
following  order  of  the  Poor  Law  Commissioners  came  into  operation :— - 

[The  case  then  set  out  the  ordec,  by  which  certain  parishes  were 
added  to  the  parishes  of  the  town  of  Bedford,  so  as  to  form  "  The  Bed- 
ford Union ;"  and  the  order  directed  that  the  guardians  of  the  Union 
should  rent  of  the  guardians  or  directors  of  the  poor  within  the  town  of 
Bedford  the  poor-house,  called  "  The  Bedford  House  of  Industry."] 

The  point  for  the  Court  to  decide  is,  whether  the  appellants  are  liable 
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to  be  rated  in  respeot  of  the  workhouse  ;(a)  and  if  they  are  not,  the 
assessment  is  to  be  amended. 

Worlledge  for  the  respondents. — The  appellants  will  contend  that 
this  workhouse  is  not  liable  to  be  rated,  inasmuch  as,  under  the  19th 
section  of  the  84  Geo.  8,  c.  xcviii.,  it  is  free  from  all  parochial  and 
parliamentary  taxes.  But  that  enactment  is  virtually  repealed  by  the 
48  Geo.  3,  c.  cxxyiii.^  or  if  not,  this  rate  is  neither  a  parochial  nor  a 
parliamentary  tax. 

The  Court  then  called  on 

,„--Q-l  Pearssj  for  the  appellants. — The  48  Geo.  8,  c.  cxxviii.,  *doe8 
-'  not  in  terms  refer  to  the  84  Geo.  8,  c.  xcviii. ;  and  their  provisions 
are  not  inconsistent.  Williams  t;.  Pritchard,  4  T.  B.  2,  decided  that 
houses  built  on  lands  embanked  from  the  Thames,  in  pursuance  of  the 
7  Geo.  8,  c.  87,  which  vests  those  lands  in  the  owners  free  from  taxes, 
are  not  liable  to  be  assessed  to  the  general  land-tax  imposed  by  the  27 
Geo.  8,  c.  5. — [Aldbbson,  B. — The  language  of  the  7  Geo.  8,  c.  87,  s. 
51,  is  "free  from  all  taxes  and  assessments  whatsoever."  The  worda 
of  the  84  Geo.  8,  c.  xcviii.,  are  <^  free  from  all  parochial  and  parliament- 
ary  taxes."  A  parliamentary  tax  is  a  tax  imposed  directly  by  Act  of 
parliament,  and  for  the  benefit  of  the  whole  kingdom,  which  the  rate 
in  question  is  not.  The  meaning  of  a  « parliamentary  tax"  was  cod' 
oidered  in  Pahner  t;.  Earith,  14  M.  &  W.  428.  Platt,  B.— In  that 
case  the  very  distinction  is  pointed  out  which  has  been  adverted  to  by 
my  Brother  Aldbbson.] 

Pollock,  0.  B. — ^We  are  all  (i)  of  opinion  that  this  building  is  liable 
to  be  rated. 

Bate  affirmed. 

(a)  The  case  tlto  ndied  the  qnettloni  whether  the  workhoiue  wm  a  puhUo  bnUding  viflum 
the  59th  leotioii  of  the  48  Geo.  3,  c.  ozzTiii.y  and  on  what  prinoiple  the  building  was  to  be 
aesessed  with  referenoe  to  its  abntmente  on  pnblio  ways.  Those  pointy,  howeyer,  haTing  been 
settled  by  the  preTiona  eases,  were  not  adyerted  to  on  the  argument 

(i)  Pouaox,  0.  B.,  ALDBMOir,  B.»  Platt,  B. 
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May  81,  June  2.  ^^^^ 

U  an  aoHon  against  The  Westminater  ImproTement  Gommiflsionen,  the  deelaration  stated,  that 
the  defendants,  by  their  writinj^  obligatory,  acknowledged  that  they,  by  virtae  of  the  West- 
pdnster  Improvement  Acta,  1846  and  1847,  were  bound  to  P.  in  a  certain  sum,  snbjeot  to  ft 
eomdition  for  repayment^  which  recited  "  that»  by  yirtne  of  the  said  Acts,  the  defendants  wer* 
authorised  to  borrow  any  sum  of  money  for  the  purposes  of  the  Acts,  and  to  secure  the  same 
by  their  bonds ;  and  that  the  defendants,  in  pursuance  of  the  Acts,  ha4  borrowed  of  P.  50002., 
for  enabling  them  to  carry  the  purposes  of  the  Acts  into  execution."  The  declaration  then 
stated,  that  P.,  according  to  the  proTisions  of  the  Westminster  ImproTcment  Act,  assigned  the 
bond  to  the  plaintiff;  and  alleged  as  a  breach  the  non-payment  to  the  plaintiff  of  interest 
Seventh  plea,  that  the  defendants  did  not»  in  puivnanoe  of  the  said  Acts,  borrow  of  P.  the  said 
sum  for  enabling  them  to  cany  the  purposes  of  the  Acts  into  execution,  nor  was  the  same  lent 
by  P.  for  that  purpose ;  and  that  the  writing  obligatoiy  was  not  made  by  the  defendants  for 
securing  the  payment  of  any  sum  of  money  borrowed  by  the  defendants  for  the  purposes  of 
and  under  the  powers  and  proTisions  of  the  Acts.  Eighth  plea,  that  G.  M.  and  W.  M.  were . 
entitled  to  receive  from  the  defendants  certain  bonds ;  and  that  P.  and  A.  conspired  to  obtain 
to  the  use  of  P.  those  bonds,  and  to  cheat  and  defraud  C.  M.  and  W.  M.  thereof;  and,  in  pur- 
suance of  such  conspiracy,  by  fraud  and  covin  practised  upon  C.  IL  and  W.  IL,  caused  and 
procured  them  to  contract  with  P.  that  he  should  have,  and  that  they  should  cause  to  be . 
delivered  to  him,  the  bonds  to  which  they  were  so  entitled;  that  P.  and  A.,  in  forther 
pursuance  of  the  conspiracy,  and  by  means  of  the  aaid  fraud  and  covin,  did  cause  and  procure 
G.  M.  and  W.  H.  to  request  and  direet  the  defendants  to  make  and  deliver  the  bonds  to  which 
G.  M.  and  W.  M.  were  so  entitled,  and  amongat  others  the  bond  in  the  declaration  mentiened, 
to  P.  as  the  obligee  thereof,  instead  of  G.  M.  and  W.  M.  That  P.  and  A.,  in  fiirther  pumance 
of  the  oonapiraey,  and  by  means  of  the  fraud  and  covin,  caused  and  procured  the  defendants 
to  deliver  tiie  bond  in  the  declaration  mentioned  to  P.,  of  which  premises  the  plaintiff  had 
notice ;  and  tliat  afterwards,  G.  M.  and  W.  M.  required  the  plaintiffs  not  to  pay  the  bond.  General 
demurrer  to  these  pleas : — Held,  that  the  seventh  plea  was  bad,  on  the  ground,  first,  that  the 
Westminster  Improvement  Act,  1845,  enabled  the  commissioners  to  borrow  any  sum  of  money 
which  "they  should  judge  necessary  for  the  purposes  of  the  Act"  Secondly,  that  the  de>- 
fendants  were  estopped  by  the  recitals  of  the  bond  from  denying  that  the  money  was  ia  Tact 
borrowed  for  those  purposes. 

Held,  alse,  that  the  eighth  plea  did  not  diselose  any  defence  at  law  to  the  action,  but  that  the 
only  remedy  was  in  a  Gourt  of  equity. 

Dbbt. — ^The  declaration  stated,  that  the  defendants,  by  their  writing 
obligatory,  sealed  with  their  cooimon  seal  (profert),  acknowledged  that 
tiiey,  by  virtue  of  the  <<  Westminster  Improyettient  Act,  1845,"  and  the 
<«  Westminster  Improvement  Act,  1847,"  were  held  and  firmly  bound  to 
T.  Pooley  in  the  sum  of  10,000/.,  &c. ;  which  bond  was  subject  to  a 
condition  thereimder  written,  whereby,  after  reciting  that  under  and 
by  virtue  of  the  said  Acts  of  Parliament  the  defendants  were  autho* 
nsed  to  bcgrrow  any  sum  of  money  for  the  purposes  of  the  said  Acts, 
and  to  secure  the  same  by  their  bonds,  as  in  the  said  Acts  mentioned ; 
and  that  the  defendants,  in  pursuance  of  the  said  Acts,  had,  upon  the 
day  of  the  date  of  t^  bond,  borrowed  of  T.  '^'Pooley  50002.,  for  r«ivo} 
enabling  them  to  carry  the  pmrposes  of  the  said  Acts  into  execu-  ^ 
tion,  the  condition  of  the  said  writing  obligatory  was  declared  to  be$ 
Ac.  (setting  out  the  cpndition,  which  was  for  payment  of  the  princqMil 
at  the  end  of  three  years,  and  interest  half-yearly).  The  dedaratipm 
then  stated,  that  the  condition  was  subject  to  a  proviso,  enabling  the 
defendants  to  pay  off  the  principal,  on  giving  three  calendar  montha^ 
notice,  and  c«raMd  diat  the  ixmd  was  duly  stamped ;  and  that,  ¥itlw 
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fourteen  days  after  the  date  thereof,  a  memorial,  according  to  the  pro- 
visions of  the  Westminster  Improyement  Act,  1845,  was  made  by  the 
defendants'  clerk  in  the  register  of  mortgages  and  bonds,  of  the  number 
ajid  date  of  the  bond,  and  of  the  parties  thereto,  with  their  proper 
additions ;  whereupon  T.  Pooley  then  became  entitled  to  the  bond,  and 
to  all  right  and  interest  therein.  It  then  stated,  that  T.  Pooley,  bj 
deed  duly  stamped,  in  consideration  of  50002.  paid  by  the  plaintiff, 
transferred  to  him  the  bond ;  and  that  within  thirty  days  after  the  date 
thereof  the  deed  was  produced  to  the  clerk  of  the  defendants,  who 
thereupon  caused  a  memorial  of  the  transfer  to  be  made  in  the  same 
manner  as  in  the  case  of  the  original  bond ;  whereupon  the  plaintiff 
became  entitled  to  the  benefit  of  the  original  bond.  The  declaration 
then  alleged,  that  1252.  was  due  for  interest,  and  was  duly  demanded ; 
and  that,  although  a  reasonable  time  had  elapsed,  no  part  had  been 
paid ;  actio  accrevit,  &;c. 

The  defendants  pleaded  (inter  alia)  seventhly — ^That  they  did  not,  in 
pursuance  of  the  said  Acts  of  Parliament,  or  of  the  Westminster 
Improvement  Act,  1850,  borrow  of  T.  Pooley  the  sum  of  50002.  or  any 
part  thereof,  for  enabling  them  to  carry  the  purposes  of  the  Acts  or 
any  or  either  of  them  into  execution,  nor  was  the  same  lent  or  advanced 
by  T.  Pooley  or  any  other  person  for  those  purposes.  That  the  writing 
obligatory  was  not  made  by  the  defendants  for  securing  the  payment 
*7fi9l  ^^  ^^^  ^^™  ^^  money  '''borrowed  or  taken  up  by  the  defendants  for 
-*  the  purposes  of  and  under  the  powers  and  provisions  of  the  said 
Acts,  or  of  the  Westminster  Improvement  Act,  1850,  or  any  or  either  of 
them.  And  the  defendants  were  not,  under  or  by  virtue  of  the  said  Acts, 
or  any  or  either  of  them,  directed,  authorized,  or  empowered  to  make  the 
writing  obligatory,  nor  was  the  same  made  by  them  under  or  by  virtue 
or  in  pursuance  of  the  said  Acts,  or  any  or  either  of  them ;  and  the 
same  was  made  contrary  to  the  provisions  of  those  Acts.— Averments, 
that  Pooley  and  the  plaintiff  had  notice  of  the  premises. — ^Verification. 

Eighth  plea — That,  before  the  making  of  the  writing  obligatory,  to 
wit,  on,  &;c.,  C.  Morrisson  and  W.  Mackenzie  were,  subject  to  certain 
terms  and  conditions,  entitled  to  receive  from  the  defendants  certaia 
bonds,  to  be  thereafter  issued  and  made,  and  sealed  by  the  defendants 
under  their  common  seal,  and  to  be  conditioned  respectively  for  the 
payment  by  the  defendants  or  their  successors  to  the  obligees  to  be 
named  in  such  bonds,  at  the  end  of  three  years  from  the  dates  of  such, 
bonds,  of  divers  sums  of  money,  &c.,  with  interest^  payable  half-yearly. 
!!niat  T.  Pooley  and  A.  G.  Pooley,  and  divers  other  persons,  whose 
names  ai:e  to  the  defendants  unknown,  afterwards^  and  before  the  mak- 
ing of  the  said  writing  obligatory,  and  the  making  of  the  bonds  which 
C.  Morrisson  and  W.  Mackenzie  are  so  entitled  to,  or  any  or  either  of 
them,  to  wit,  on,  &c.,  did  conspire,  combine,  confederate,  and  agree 
together,  to  obtain  and  acquire  to  the  use  of  T.  Pooley  the  said  bonds 
to  which  C.  Morrisson  and  W.  Mackenxie  were  so  entitled,  and  ef  the 
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XBoneys  to  be  payable  thereby,  and  to  cheat  and  defraud  C.  Morrisson 
and  W.  Mackenzie  thereof.  And  for  that  purpose,  T.  Pooley  and  A. 
G.  Pooley  did,  in  pursuance  of  the  said  conspiracy,  afterwards  and 
before  the  making  of  the  said  writing  obligatory,  and  of  the  said  bonds, 
or  any  or  either  of  them,  to  wit,  on,  &c.,  by  fraud  and  covin,  then 
made  and  practised  by  them  upon  G«  Morrisson  and  W.  Mackenzie, 
induce  and  ^persuade,  and  cause  and  procure  G.  Morrisson  and  r^^r^n 
W.  Mackenzie,  to  contract  and  agree  with  T.  Pooley,  amongst  '- 
other  things,  that  T.  Pooley  should  have,  and  that  G.  Morrisson  and 
W.  Mackenzie  should  cause  to  be  delivered  to  T.  Pooley,  the  bonds  of 
the  defendants,  to  which  G.  Morrisson  and  W.  Mackenzie  were  so  enti- 
tled. That  T.  Pooley  and  A.  G.  Pooley,  in  further  pursuance  of  the 
said  conspiracy,  and  by  means  of  the  said  fraud  and  covin,  and  before 
C.  Morrisson  and  W.  Mackenzie,  and  the  defendants,  or  any  or  either 
of  them  had  discovered  the  same,  or  had  any  notice  or  knowledge 
thereof,  did  afterwards,  to  wit,  on,  &c.,  cause  and  procure  G.  Morrisson 
and  W.  Mackenzie  to  request  and  direct  the  defendants  to  make  and 
deliver,  and  to  cause  and  to  procure  them  to  make  and  deliver,  the 
bonds  to  which  G.  Morrisson  and  W.  Mackenzie  were  so  entitled,  and, 
amongst  others,  the  writing  obligatory  in  the  declaration  mentionf^d, 
and  to  make  and  deliver  the  same  to  T.  Pooley  as  the  obligee  thereof, 
in  the  lieu  and  stead  of  G.  Morrisson  and  W.  Mackenzie  as  the  obligees 
thereof.  That  T.  Pooley  and  A.  G.  Pooley,  in  further  pursuance  of 
the  conspiracy,  and  by  means  of  the  fraud  and  covin,  did  afterwards, 
to  wit,  on,  &c.,  cause  and  procure  the  defendants  to  make  and  deliver, 
and  they  did  make  and  deliver,  the  writing  obligatory  in  the  declaration 
mentioned,  as  and  for  and  being  one  of  the  bonds  to  which  G.  Morrisson 
«nd  W.  Mackenzie  were  so  entitled ;  and  T.  Pooley  took  and  received 
the  same  as  and  for  one  of  such  bonds.  That  they  never  did,  at  any 
time,  borrow  of  T.  Pooley,  nor  did  he  lend  to  them,  the  sum  of  5000Z., 
or  any  part  thereof,  as  in  the  condition  of  the  writing  obligatory  is 
recited.  That  the  plaintiff,  before  and  at  the  time  of  the  transfer  of 
the  writing  obligatory,  had  notice  of  the  premises ;  and  G.  Morrisson 
and  W.  Mackenzie,  before  the  commencement  of  this  suit,  to  wit,  on, 
&c.,  gave  the  defendants  notice,  and  required  them  not  to  pay,  and 
forbad  them  and  still  forbid  them  paying,  the  moneys  by  the  r^ciroj^ 
writing  obligatory  so  payable. — ^Verification.  ■- 

General  demurrer  to  both  pleas,  and  joinder  therein. 

W%Ue%  {Q-arth  with  him),  in  support  of  the  demurrers. — The  seventh 
plea  is  bad,  on  two  grounds :  First,  it  attempts  to  raise  an  issue  which 
is  wholly  immaterial.  The  8  &;  9  Yict.  c.  cxxviii.  s.  87,  enacts,  «<  That 
jt  shall  be  lawful  for  the  Gommissioners  from  time  to  time  to  borrow  at 
interest  any  sum  of  money  which  they  khall  judge  neeesMry  for  the  pur* 
poses  of  this  Act;"  and  for  securing  the  repayment  thereof,  with 
interest,  the  Gommissioners  may  mortgage  lands,  &c.,  <«  or  may  secure 

2y2 


784  EXCHEQUER  OF  PLEAS.   T.  T.  1852. 


the  same  by  bond  duly  stamped."    The  plea  states,  that  they  did  not, 
in  pursuance  of  the  Acts,  borroTf  the  money  to  enable  them  to  cany 
the  purposes  of  the  Acts  into  execution.     That  however  is  immaterial, 
for  the  Commissioners  have  a  special  discretion  vested  in  them ;  and  if 
they  judged  it  necessary  that  the  money  should  be  borrowed,  they  had 
power  to  borrow  it,  although  the  loan  might  be  unnecessary  for  the 
purposes  of  the  Acts.    Secondly,  the  defendants  are  estopped  from 
setting  up  this  defence,  since  it  contradicts  the  facts  alleged  on  the 
face  of  the  bond.    Fairtitle  d.  Mytton  v.  Gilbert,  2  T.  K.  169,  will 
perhaps  be  cited  as  an  authority  to  show  that  Commissioners,  acting  for 
the  benefit  of  the  public,  are  not  estopped  by  facts  stated  in  their  owa 
deed.    But  that  decision  was  considered  in  the  case  of  Doe  d.  Levy  v* 
Home,  8.  Q.  B.  757,*  where  it  was  held,  that,  in  ejectment  by  a  second 
mortgagee  of  tolls,  the  Commissioners  were  estopped  from  setting  up 
the  fact  of  the  first  mortgage  to  defeat  the  legal  estate  of  the  lessor  of 
the  plaintiff.    There  the  Court,  after  adverting  to  the  dictum  of  Ash- 
HURST,  J.,  in  Fairtitle  d.  Mytton  v.  Gilbert,  that  <<  the  deed  cannot 
operate  in  direct  opposition  to  an  Act  of  Parliament  which  negatives 
^PTor-i  the  '''estoppel,"  distinguish  between  a  case  where  the  contracting 
-'  parties  must  be  presumed  to  have  known  that  what  appeared 
on  the  face  of  the  instrument  was  not  authorized  by  the  statute,  and  so 
to  have  qualified  their  contract  accordingly, — and  where  the  estoppel 
is  with  reference  to  some  fact  dehors  the  instrument,  and  as  to  which 
fxo  presumption  of  knowledge  can  arise.     In  Regina  t^.  White,  4  Q.  B. 
101,^  counsel  having  argued  on  the  authority  of  Fairtitle  d.  Mytton  r. 
Gilbert,  <<  that  trustees  acting  under  a  statute  are  not  estopped  by  any- 
thing that  they  have  done  contrary  to  the  statute  ;'*  Lord  Dbnmak,  C. 
J.,  said,  «  We  have  held  that  this  is  true  only  of  a  statute,  the  con- 
tents of  which  are  publicly  known ;  such  a  statute  is  to  have  effect, 
whatever  dealings  may  take  place ;  but  where  the  persons  acting,  whe- 
ther trustees  for  public  purposes  or  not,  have  done  any  act  which  was 
not  known  to  the  parties  with  whom  they  were  afterwards  dealing,  such 
an  act  cannot  prevent  the  estoppel  arising  from  that  subsequent  deal- 
ing."   Here  the  plaintiff  could  have  no  means  of  knowing  whether  the 
money  was  necessary  for  the  purposes  of  the  Act. 

The  eighth  plea  is  also  bad.  It  does  not  aver  that  any  fraud  was 
practised  upon  the  defendants,  so  that  they  might  avoid  their  contract ; 
but  only  states  that,  Morrisson  and  Mackenzie  being  entitled  to  certain 
bonds,  Pooley  conspired  with  other  persons  to  defraud  Morrisson  and 
Mackenzie ;  and  such  conspiracy  caused  the  defendants,  at  the  request 
of  Morrisson  and  Mackenzie,  to  deliver  the  bond  in  question  to  Poolej, 
who  assigned  it  to  the  plaintiff.  Those  facts  might  render  the  plaintiff 
a  trustee  in  equity  for  Morrisson  and  Mackenzie,  but  they  afford  no  de- 
fence at  law.  The  defendants  were  bound  to  deliver  the  bond  to  Morris- 
f  on. and  Mackenzie,  or  to  such  person  as  they  should  appoint;  and  that 
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obligation  has  been  fulfilled  by  the  delivery  to  their  nominee.  It  is  as 
if)  to  an  action  *by  a  trustee,  the  defendant  should  plead  that  rr^ijo^ 
the  cestui  que  trust  forbad  him  to  pay  the  plaintiff.  There  is  '^ 
neither  precedent  nor  authority  for  tlis  plea.  Fraud  is  no  defence  (U 
laWf  unless  it  has  been  practised  upon  the  party  who,  on  that  ground, 
seeks  to  defeat  the  contract,  and  by  the  party  who  attempts  to  enforce 
it.  If  Morrisson  and  Mackenzie  were  to  sue  the  Commissioners 
for  money  lent,  it  would  be  a  good  defence  to  plead  that  they  gave  a 
bond  according  to  the  directions  of  Morrisson  and  Mackenzie ;  and  it 
would  be  no  answer  for  the  latter  to  reply,  that  they  were  induced  to 
give  those  directions  by  the  fraud  of  a  third  party.  The  election  to 
treat  as  valid  or  invalid  a  transaction  tainted  with  fraud  rests  with  the 
person  on  whom  the  fraud  has  been  committed,  not  with  strangers.-— 
He  cited  Campbell  v.  Fleming,  1  A.  &  E.  40,*  Gorgier  v.  Mieville,  8  B. 
k  G.  45.»» 

BramweU  {Bbntfrnan  with  him),  contrit. — The  seventh  plea  affords  a 
good  defence  to  the  action.  The  Commissioners  are  only  empowered  to 
borrow  money  to  enable  them  to  carry  into  execution  the  purposes  of 
the  Acts ;  and  it  is  expressly  alleged,  that  this  bond  was  not  given  as 
a  security  for  money  so  borrowed.  A  Railway  Company,  incorporated 
by  Act  of  Parliament,  and  empowered  to  raise  money  for  a  particular 
purpose,  cannot  lawfidly  appropriate  the  money  to  a  purpose  not  con- 
templated by  the  Act,  however  beneficial  it  may  be  for  the  Company : 
The  East  Anglian  Railway  Company  v.  The  Eastern  Counties  Railway 
Company,  21  L.  J.,  C.  P.,  28,  Gage  t^.  The  Newmarket  Railway  Com- 
pany, Q.  B.,  E.  T.,  1852.  If  then  a  Company,  associated  with  a  view 
to  profit,  is  unable  to  divert  its  funds  from  the  specified  purpose, 
much  less  can  the  defendants,  who  are  trustees  for  the  public  benefit, 
borrow  money  for  purposes  not  authorized  by  the  statutes  under  which 
they  profess  to  act. — He  then  referred  to  the  45th  and  112th  sections 
*of  the  8  &  9  Vict.  c.  clxxviii.]  Further,  the  defendants  are  r-i^^rrf^Pr 
not  estopped  from  setting  up  this  defence.  The  donee  of  a  ^ 
limited  power  cannot,  in  the  exercise  of  it,  extend  the  power  by  any 
act  of  his  own.  It  is  true  that  the  defendants  have  put  their  seal  to 
this  instrument ;  but  as  the  Acts  do  not  authorize  it,  they  are  not 
estopped  from  showing  that  fact.  Doe  d.  Levy  v.  Home,  8  Q.  B.  757,* 
only  shows  that  the  Commissioners  would  be  estopped  by  the  recital  of 
some  act  done  by  them  within  scope  of  that  authority,  even  though  the 
recital  was  untrue.  But  that  has  no  application  here,  for  the  objection 
18,  that  they  had  no  power  to  do  what  they  are  stated  to  have  done ; 
and  to  allow  an  estoppel  would  be  to  confer  on  them  powers  beyond 
the  statute.  Then  with  respect  to  the  eighth  plea : — The  defendants 
have  a  right  to  avail  themselves  of  any  defence  Morrisson  and  Mackenzie 
would  have  had,  if  Pooley  had  been  the  plaintiff,  and  Morrisson  and 
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Mackenzie  the  defendants.  Whoever  is  sought  to  be  charged  by  a  con- 
tract tainted  with  fraud,  may  set  up  fraud  as  a  defence.  Moreover, 
the  plea  contains  an  allegation  of  fraud  upon  the  defendants,  because  it 
states  that  the  bond  was  made  and  delivered  by  them  to  Pooley.  Pid- 
cock  V,  Bishop,  3  B.  &;  C.  605,'  and  Jackson  v.  Duchaire,  8  T.  B.  551, 
are  authorities  to  show  that  a  contract,  which  is  a  fraud  upon  third 
persons,  is  void  as  between  the  parties  to  it.  It  is  the  same  in  principle 
as  where  a  debtor  secretly  agrees  with  one  of  several  creditors  who 
have  executed  a  composition-deed  to  pay  that  creditor  more  than  the 
stipulated  sum,  which  agreement  is  void  as  a  fraud  upon  the  other 
creditors.  It  is  a  sound  legal  maxim,  ex  dolo  malo  non  oritur  actio : 
Broom's  Maxims,  571.  Lord  Mansfield,  C.  J.,  in  Holman  t;.  Johnson, 
Cowp.  343,  treats  it  as  a  principle  of  public  policy,  and  observes  that, 
*78R1  ^'  ^^  Court  will  lend  its  aid  to  a  man  who  ^founds  his  cause  of 
-*  action  upon  an  immoral  or  an  illegal  act."  That  principle  has 
been  invariably  acted  on.  [Pollock,  0.  B. — The  doctrine  was  carried 
to  an  extreme  point  in  Cannan  v.  Bryce,  3  B.  &;  Aid.  179,^  where  it  was 
held  that  money  lent,  and  applied  by  the  borrower  for  the  express  pur- 
pose of  settling  losses  on  illegal  stock-jobbing  transactions,  to  which  the 
lender  "v^as  no  party,  could  not  be  recovered  back  by  him.]  In  Wright 
V.  Tallis,  1  C.  B.  893,®  it  was  held  that  no  copyright  could  be  acquired 
in  a  book  which  was  falsely  represented  as  a  translation  from  an  original 
work  of  a  celebrated  author,  in  order  to  impose  upon  the  public  and 
induce  them  to  give  a  higher  pr''^^  for  the  copies.  In  Hardman  v. 
Willcock,  9  Bing.  382,  n.,^  an  ageuv,  vo  whom  goods  were  intrusted  for 
sale,  was  allowed  to  set  up  the  fraud  of  his  principal  and  a  third  person, 
in  order  to  defeat  an  action  by  the  principal  for  the  proceeds  of  the  sale. 
Wherever  fraud  is  practised  on  a  person,  who  in  consequence  induces 
a  third  party  to  do  some  act,  the  latter  is  affected  by  the  fraud,  and 
may  set  it  up  as  a  defence.  Paxton  v.  Popham,  9  East,  408,  and  The 
Oas  Light  and  Coke  Company  v.  Turner,  5  Bing.  N.  0.  666,*^  are  also 
authorities  to  show  that  this  plea  is  good  on  general  demurrer. 

Willes  in  reply. — The  East  Anglian  Railway  Company  v.  The 
Eastern  Counties  Railway  Company,  and  Gage  v.  The  Newmarket 
Railway  Company,,  were  cases  in  which  the  funds  of  the  Company 
were  appropriated  to  purposes  wholly  different  from  those  for  which 
the  Company  was  incorporated.  Here  the  plea  is  not,  that  the  money 
was  applied  to  purposes  not  contemplated  by  the  Acts,  but  that  the 
Commissioners  did  not  borrow  the  money  for  the  purposes  of  the  Acts. 
That  however  is  immaterial,  for  they  are  empowered  to  borrow  what  in 
*7ftQ1  ^^^^  judgment  they  *may  think  necessary.  With  respect  to 
■■  the  other  plea,  Carr  v.  Kearsley,  4  Esp.  169,  and  Taylor  v. 
Croker,  4  Esp.  187,  are  authorities  to  show  that  the  facts  therein 
stated  do  not  render  the  bond  void ;  for  there  is  no  fraud  on  the  part 
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of  the  Commissioners,  and  they  conld  never  be  compelled  to  give 
Another  to  Moriisson  and  Mackenzie.  The  authorities  relied  on  are 
cases  in  which  the  parties  were  in  pari  delicto. — ^He  referred  to  Smith 
9.  Goffy  6  M.  &  Selw.  160,  Hill  v.  The  Proprietors  of  the  Manchester 
Water  Works,  2  B.  &  Ad.  544,*  Doe  d.  Jones  v.  Jones,  5  Exch.  16. 

Pollock,  0.  B. — ^Neither  of  these  pleas  presents  any  answer  to  the 
plaintiff's  claim.  The  first,  in  effect,  states  that  the  defendants  had  no 
power  under  the  statutes  to  make  the  bond,  and  therefore  they  are  not 
bound  by  it.  That  plea  clearly  cannot  be  sustained.  The  Commissioners 
may  have  thought  it  right  that  the  money  should  be  borrowed,  and,  having 
judged  it  necessary,  that  is  sufficient  to  render  the  transaction  legal. 

The  other  plea  is  worthy  of  more  consideration.  A  great  deal  of 
learning  has  been  introduced  to  show  that  the  defendants  may  set  up, 
as  a  defence,  the  fraudulent  conduct  of  third  parties.  In  my  opinion 
they  cannot  set  up  the  defence  raised  by  this  plea.  It  is  not  like  the 
case  where  a  plaintiff  is  seeking  to  enforce  a  contract  with  the  defend- 
ant, and  fraud  is  disclosed  by  the  plea,  which  shows  that  there  never 
was  any  valid  contract.  In  this  case  there  is  a  contract,  which,  on  the 
face  of  it,  is  perfectly  legal ;  and  the  Commissioners,  by  their  bond, 
are  bound  to  some  one.  Then  it  is  said  that  they  are  not  bound  to  the 
plaintiff,  because  an  arrangement  was  made,  by  which  they  were  induced 
to  give  the  bond  to  a  wrong  person.  But  that  was  by  the  authority  of 
the  right  parties ;  and  if  the  'latter  were  imposed  upon,  the  remedy  is 
in  a  Court  of  ^equity.  Upon  this  short  ground  I  think  that  the  r^rrqr^ 
plea  affords  no  answer,  and  that  the  plaintiff  is  entitled  to  judg-  '- 
ment. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  The  first  of  these  pleas 
does  not  raise  a  proper  issue,  because  the  defendants  are  authorized  by 
the  statute  to  borrow  such  sums  of  money  as  they  shall  judge  necessary 
for  the  execution  of  their  duties ;  and  it  is  not  averred  that  they  did 
not  judge  it  necessary  to  borrow  the  sum  for  which  this  bond  was  given. 
The  second  question  is,  whether  the  defendants  are  entitled  to  set  up 
the  jus  tertii — that  is,  the  right  of  Morrisson  and  Mackenzie  to  this 
bond.  It  is  admitted  that  Morrisson  and  Mackenzie  did,  in  point  of 
fact,  authorize  the  defendants  to  make  this  bond  in  the  name  of  Pooley ; 
but  it  is  said  that  Morrisson  and  Mackenzie  did  not  give  a  real  autho- 
rity, because  they  were  induced  to  give  the  authority  by  reason  of 
fraud.  That  might  ^e  a  ground  for  avoiding  the  bond  in  a  Court  of 
equity,  or  it  might  render  Pooley,  or  the  plaintiff  as  his  assignee,  a 
trustee  for  Mackenzie  and  Morrisson,  but  it  affords  no  defence  in  a  Court 
of  law. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  Commissioners  are  em- 
powered to  borrow  such  sum  of  money  as  they  shall  judge  necessary 
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for  the  purposeB  of  the  Acts ;  and  it  ia  not  denied  that  this  bond  wai 
given  for  a  sum  of  that  description.  With  regard  to  the  other  ple% 
which  attempts  to  set  up  the  jus  tertii,  in  mj  opinion  the  facts  there 
fitated  do  not  avoid  the  bond  as  between  the  parties  to  this  action, 
because  the  nomination  of  Pooley,  as  obligee^  was  valid  when  it  was 
given  by  Morrisson  and  Mackenzie,  and  acted  on  by  the  defendants* 
Therefore,  the  instrument  was,  at  the  time  of  the  contract,  a  valid  bond. 
Then  it  is  said  that  the  bond  was  fraudulently  obtained  as  between  Mor- 
^.Q^  ^  risson  and  Mackenzie  and  Pooley.  '^'But  how  does  that  affect  the 
-*  liability  of  the  defendants  7  If  Morrisson  and  Mackenzie  had 
sued  the  defendants  for  the  money  borrowed,  the  latter  might  have 
pleaded  that  they  gave  a  bond  for  the  amount  to  the  person  nominated 
by  Morrisson  and  Mackenzie.  If  there  is  really  any  fraud  in  the  trans- 
action, the  remedy  is  in  a  Court  of  equity,  which  can  do  complete  justice 
by  bringing  all  parties  before  it. 

Martin,  B. — I  am  of  the  same  opinion.  This  is  an  action  upon  an 
instrument  under  sealj  whereby  the  defendants  have  contracted  to  do 
certain  acts ;  and  in  order  to  excuse  themselves  from  performing  them, 
they  ought  to  make  out  a  clear  legal  defence.  Now,  the  instrument 
itself  states  that  the  defendants  were  authorized  to  borrow  money  for 
the  purposes  of  the  Acts ;  and  that,  in  pursuance  of  the  Acts,  they 
had  borrowed  the  money  for  which  this  bond  was  given.  The  first  of 
these  pleas  in  effect  states,  that  the  mopey  was  not  borrowed  for  the 
purposes  of  the  Acts ;  but  I  think  that  the  defendants  are  estopped 
from  setting  up  any  such  defence.  It  has  been  argued  that  the  doctrine 
of  estoppel  does  not  apply  here ;  but  the  case  of  Hill  v.  The  Proprietors 
of  the  Manchester  Water  Works,  2  B.  &  Ad.  544,'  satisfies  me  that  it 
tloes.  The  meaning  of  estoppel  is  this — that  the  parties  agree,  for  the 
purpose  of  a  particular  transaction,  to  state  certain  facts  as  true ;  and 
that,  so  far  as  regards  that  transaction,  there  shall  be  no  question  about 
them.  But  the  whole  matter  is  opened  where  the  statement  is  made 
for  the  purpose  of  concealing  an  illegal  contract ;  for  persons  cannot 
be  allowed  to  escape  from  the  law  by  making  a  false  statement.  That 
is  totally  different  from  this  case ;  for  here  the  contract  itself  is  per- 
fectly legal,  and  though  the  plea  is  not  the  same,  yet  the  case  is  sub- 
utr^qn-t  stantially  the  same  as  that  of  Hill  v.  The  '^'Proprietors  of  the 
^  Manchester  Water  Works,  which,  in  my  judgment,  is  good  law 
and  good  sense. 

With  respect  to  the  other  plea,  the  defendants, carefully  abstain  from 
flawing  that  any  fraud  was  practised  upon  themselves,  and  only  allege 
that  it  was  practised  upon  Morrisson  and  Mackenzie,  whereby  they 
were  induced  to  direct  the  defendants  to  give  the  bond  to  Pooley.  But 
no  authority  has  been  cited  which  shows  that  those  circumstances  render 
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the  bond  yoid ;  and  the  Court  ought  to  be  slow  to  alloir  parties  to  set 
up  any  such  defence^  especially  to  a  contract  Under  seal. 

Judgment  for  the  plaintiff. 


The  GtTABDUNS  oi  the  Poob  of  the  Romford  Union  v.  The 

British  Guarantee  Assocution. 

A  deelaiatioii  stated,  thaty  by  a  deed  between  B.  of  the  flnt  party  the  defendants  of  the  second 
party  and  the  plaintiiF  of  the  third  party  after  reciting  that  B.  had  been  appointed  oolleetor  of 
poor  rate  for  the  parish  of  D.,  and  that  he  had  been  required  to  find  seoniitj  for  the  faithftil 
discharge  of  his  duties,  and  thai  the  defendadts  had  consented  to  giro  snch  secnrityy  the 
defendants  as  surety  did  covenant  with  the  plaintiffs  that  B.  should  at  all  times,  whilst  he  con- 
tinued in  his  said  office,  faithfUly  account  for  all  sums  which  he  should  receive :  And  the 
defendants  further  covenanted, "  that  a  certificate  under  the  hand  of  the  auditor  of  the  districty 
stating  the  amount  of  loss,  should  be  conclusive  evidence  against  the  defendants  of  the  truth  of 
the  certificate,  and  that  the  policy  had  become  forfeited  thereby  to  the  amount  of  the  loss  stated 
in  such  certificate,  and  should  form  a  valid  and  binding  charge  and  claim  against  the  defendanti, 
without  any  further  er  other  proof  being  given  by  the  plaintifis  In  any  action  of  the  amount 
of  such  loss ;  or  that  the  same  had  been  occasioned  through  the  default  of  B.  The  declaration 
then  averred,  "that,  after  the  making  of  the  deed,  B.  received  divers  moneys  which  he  did  not 
account  for,  and  that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  plaintUb  bj 
means  of  the  premises  to  the  amount  of  8002.,  and  alleged  as  a  breach  the  non-payment  of  that 
turn  by  the  plaintiffs.  Plea  to  the  declaration  so  far  as  related  to  the  auditor  having  certified, 
that  for  thirteen  years  before  the  making  of  the  deed,  B.  was  collector,  and  during  that  time 
had  not  accounted  for  divers  sums  which  he  received,  and  by  reason  thereof  was,  at  the  time 
of  making  the  deed,  in  arrear;  and  that  the  loss  so  certified  was  the  amount  of  loss  occasioned 
as  well  by  sneh  turrears  as  by  the  non-accounting  in  the  declaration  mentioned :  without  this, 
that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  plaintiflb  by  means  of  the  pre- 
mises in  the  declaration  mentioned  to  the  amount  of  8002. : — ^Held,  on  special  deannrrer,  that  the 
plea  was  bad,  as  being  a  plea  to  the  damage  only. 

Covenant. — The  declaration  stated  that,  by  a  deed  made  between 
W.  Beadle  of  the  first  part,  the  defendants  of  ihe  second  part,  and  the 
plaintiflb  of  the  third  part  (profert) ;  after  reciting  that  W.  Beadle 
had  been  appointed  to  the  oflSce  of  collector  of  poor-rates  for  the 
parishes  of  Barking  and  Dagenham,  and  that  he  had  been  required 
'*'to  find  security  for  the  due  and  faithful  discharge  of  his  duties  r^i^oo 
while  he  should  be  employed  in  the  said  office ;  and  that  the  de*  *- 
fendants,  at  his  request,  had  consented  to  give  such  security  upon  the 
terms  and  subject  to  the  provisoes  and  conditions  therein  contained ; 
the  defendants,  as  surety  for  W.  Beadle,  did  covenant  with  the  plaintiffs 
that  W.  Beadle  should  and  would,  from  time  to  time  and  at  all  times 
thereafter  whilst  he  continued  in  his  said  office  of  collector  of  poor  rates, 
duly  and  faithfully  discharge  the  duties  of  the  office,  and  in  particular 
should  and  would  faithfully,  honestly,  and  punctually  account  to  the 
plaintiff  for  all  and  every  sum  and  sums  of  money,  bank-notes,  &;Ck, 
which  he,  whilst  acting  iq  his  said  office,  should  from  time  to  time  receive. 
And  the  defendants  further  thereby  covenanted  with  the  plaintiffs  that 
a  certificate,  under  the  hand  of  the  auditor  of  the  district  within  the 
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said  Union,  stating  the  amount  of  any  loss  occasioned  by  the  acts  or  default 
of  any  payment  or  duty  by  W.  Beadle  while  in  his  said  office,  should  be 
sufficient  and  conclusive  evidence  against  the  said  Association  of  the  truth 
of  the  certificate,  and  that  the  policy  had  become  forfeited  thereby  to 
the  amount  of  the  loss  stated  in  such  certificate,  and  should  form  a  valid 
and  binding  charge  and  claim  against  the  Association,  without  any 
further  or  other  proof  being  given  by  the  plaintiffs  in  any  action  to 
enforce  the  policy  against  the  defendants  of  the  amount  of  such  damage 
or  loss,  or  that  the  same  had  been  sustained,  incurred,  or  occasioned  by 
and  through  the  acts  or  act  or  default  of  W.  Beadle.  Averments,  that, 
after  the  making  of  the  deed,  and  whilst  W.  Beadle  continued  in  his 
said  office  of  collector,  he  did  not  faithfully,  &c.,  account  to  the  plain- 
tiffs for  divers  sums  of  money,  amounting  to  2000Z.,  which  he,  whilst 
acting  in  his  said  office,  and  after  the  making  of  the  said  deed,  did, 
from  time  to  time,  by  virtue  of  his  office,  receive  for  poor  rates  of  the 
V7Q4.1  ^^^^  parishes ;  and  although  a  reasonable  time  for  W.  '''Beadle 
^  to  account  for  the  said  money  had  elapsed,  and  he  was  requested 
so  to  do,  yet  he  had  not  accounted  for  the  said  sums,  but  had  converted 
the  same  to  his  own  use,  of  which  the  defendants  had  notice,  and  were 
requested  to  pay  the  loss  to  the  extent  of  800Z. ;  and  E.  Banks,  the 
auditor  for  the  said  district,  afterwards  certified  under  his  hand  to 
the  plaintiffs  and  defendants,  that  a  loss  had  been  occasioned  to  the 
plaintiffs  by  means  of  the  premises,  to  the  amount  of  8002.,  of  which 
the  defendants  had  notice.  Breach,  non-payment  of  the  said  sum  of 
800?. 

Plea  to  the  declaration,  so  far  as  it  relates  to  E.  Banks  having 
certified,  that,  for  and  during  divers,  to  wit,  thirteen  years  next  before 
the  making  of  the  deed  and  policy,  W.  Beadle  had  been  and  was 
collector  of  poor  rates  for  Barking  and  Dagenham  aforesaid,  having 
been  duly  appointed  to  the  office  of  collector,  and  having,  during  all 
that  time  and  until  the  making  of  the  deed  or  policy,  continued  in  the 
office,  and  during  the  said  time  W.  Beadle  had  not,  according  to  his 
duty  in  that  behalf,  accounted  for  or  paid  divers  moneys,  to  wit,  the 
amount  of  8002.,  which  he  had  received  during  the  time  aforesaid  by 
virtue  of  his  office,  and  was,  by  reason  thereof,  before  and  at  the  time 
of  the  making  of  the  deed  or  policy,  in  default  and  arrear  in  respect 
of  the  moneys  so  received  by  him,  to  wit,  8002.  That  the  amount  of 
the  loss  which  E.  Banks  so  certified  was  the  amount  of  loss  occasioned 
as  well  by  and  in  respect  of  such  default  and  arrears,  as  by  and  in 
respect  of  such  non-accounting  by  W.  Beadle,  as  in  the  declaration 
mentioned :  without  this,  that  E.  Banks  certified  that  a  loss  had  been 
occasioned  to  the  plaintiffs  by  means  of  the  premises  in  the  declaration 
mentioned,  to  the  amount  of  8002.,  modo  et  form&.  Concluding  to  the 
country. 

Special  demurrer,  assigning  for  cause  (amongst  others),  that  the 
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plea  was  pleaded  to  damages  and  not  to  cause  of  action. — Joinder  in 
demarrer. 

*  Wille9  appeared  in  support  of  the  demnrrer ;  but  the  Court  r^i^Qe 
called  on  L  ^^^ 

G*Malley  ( Whitmore  with  him)  to  support  the  plea. — The  plea  affords 
a  good  defence  to  so  much  of  the  declaration  as  it  professes  to  answer. 
The  plaintiffs'  cause  of  action  is  founded  on  the  auditor's  certificate  that 
there  was  a  loss  of  8002.,  for  which  the  defendants  were  responsible. 
But  the  inducement  of  the  plea  shows  that  part  of  the  loss  so  certified 
arose  from  the  default  of  the  collector  before  the  policy  was  granted, 
and  for  which,  therefore,  the  defendants  are  not  responsible.  That 
amounts  to  an  argumentative  denial  that  the  auditor  certified  a  loss  to 
the  extent  of  8002.  by  means  of  the  premises  mentioned  in  the  declara« 
tion,  and  so  the  plea  properly  concludes  with  a  special  traverse  to  that 
effect.  [Aldbbson,  B. — ^The  auditor's  certificate  is  only  evidence  of 
the  amount  of  damage.  Platt,  B. — ^Would  the  declaration  have  been 
good  if  it  had  stated  that  the  defendants  were  indebted  by  reason  of  the 
certificate,  without  showing  any  default  on  the  part  of  the  collector  ? j 
The  plaintiffs  have  treated  this  as  a  covenant  on  the  part  of  the  defend- 
ants to  pay  whatever  damage  the  auditor  shall  find  that  the  plaintiffs 
have  sustained;  then,  in  order  to  show  that  they  rely  on  the  certificate, 
and  having  thus  rendered  it  material,  the  defendants  are  entitled  to 
traverse  it.  [Alderson,  B. — ^They  can  only  traverse  the  fact  of  the 
maMng  of  the  certificate.  This  plea  attempts  to  put  in  issue  the  am(mnL 
of  loss  which  the  defendants  have  agreed  shall  be  proved  by  the  certi* 
ficate.]  Upon  the  face  of  the  declaration,  it  appears  that  there  was  a 
valid  certificate  to  the  extent  of  8002. ;  the  plea  shows  that  there  was 
not.  Unless  this  statement  be  traversed,  the  plaintiff  at  the  trial  might 
claim  a  verdict  for  8002.,  without  offering  any  evidence  of  the  amount 
of  loss,  on  the  ground  that  it  was  admitted  on  the  record.  [Aldebsok, 
B. — ^If  the  statement  were  '^'struck  out  of  the  declaration,  it  r^ff(\o 
would  nevertheless  be  good.]  ^ 

Upon  the  suggestion  of  the  Court,  O^MaUey  elected  to  amend,  by 
withdrawing  the  plea. 

Amendment  accordingly. 

2Z 
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Fuller  and  Others  v.  Eable.    June  5. 

The  defendant,  a  regiitered  owner  of  shares  in  a  Joint-stoek  Company,  deposited  the  eer^ealt 
with  E.  as  a  seearitj  for  money  adraneed.  The  defendant  afterwards  borrowed  a  fbriher  mm 
from  an  insurance  oiBoe,  and  executed  to  C,  one  of  his  sureties  on  that  occasion,  witfi  the 
consent  of  E.,  who  was  the  other  surety,  a  transfer  of  the  shares,  aooompanied  by  a  dedara- 
lien  of  the  t^rms  of  .the  transfer,  and  delivered  both  instruments  to  C.  The  money  not  haTing 
been  paid  to  the  insurance  office,  they  claimed  it  from  B.  and  C,  when  C.  requested  the  insurance 
office  to  transfer  the  sliares  into  his  name,  which  they  reftised  to  do,  on  tke  ground  that  they 
had  been  previously  serfed  with  4  Judge's  order  nin  to  eharge  the  shares : — ^Held,  that  Iba 
shares  were  propezly  charged  as  shares  standing  in  the  defendant's  name  ''in  his  own  r^t," 
within  the  meanii^  of  the  1  A  2  Vict,  c  110,  s.  14. 

In  this  case,  Maetin,  S^  at  Chambers,  had  made  an  order  nisi,  under 
the  1  &  2  Vict.  c.  110,  s.  14,  charging  certain  shares  in  a  Joint-stock 
Company,  called  the  «  Professional  Life  Assurance  Company,"  with  the 
payment  of  a  judgment  debt  due  from  the  defendant  to  the  plaintiffs. 
The  matter  came  on  for  hearing  before  Pollock,  C.  B.,  in  Hilary  Yaca^ 
tion,  when  he  directed  a  reference  to  the  Master,  who  now  made  the 
following  report : 

The  Professional  Life  Assurance  Company  is  a  Joint-stock  Company, 
which  was  completely  register^  under  the  7  &  8  Vict.  c.  110,  the  shares 
being  transferable  pursuant  to  the  Act  and  the  deed  of  settlement.  In 
June,  1848,  the  defendant  (Attained  from  a  Mr.  Elderton,  who  had  been 
his  attorney,  a  loan  of  100!.,  to  enable  him  to  purchase  200  original 
shares  in  the  Company.  He  was  then,  and  is  still,  indebted  to  Mr. 
Elderton  in  an  amount  which,  together  with  this  lOOZ.,  exceeds  the  pre- 
sent value  of  his  shares.  The  lOOZ.  was  advanced  by  Mr.  Elderton  in 
1848.  The  200  shares  were  thereupon  allotted  to  the  defendant,  and 
were  entered  in  his  name  in  the  books  of  the  Company.  The  certificates 
*7Q71  ^^  ^^^^  shares  were  at  *the  same  time  deposited  by  the  defend- 
-'  ant  with  Elderton  as  a  security  for  the  entire  amount  due  to  hun, 
luid  they  hav^  remained  in  his  custody  ever  since.  In  August,  1850, 
notice  not  to  part  with  these  shares  was  given  by  Elderton  to  the  Com- 
pany. In  June,  1851  (for  the  purpose  of  paying  part  of  his  debt  to 
Elderton),  the  defendant,  through  Elderton,  negotiated  a  loan  of  175^ 
from  the  <<  Age  Life  Assurance  Company,"  in  which,  at  the  same  time, 
he  insured  his  life,  and  Elderton  and  Mr.  Cockell,  a  director  of  the 
last-mentioned  office,  who  was  aware  of  the  object  of  the  loan,  as  sureties 
.  for  the  defendant,  joined  with  him  in  a  bond  to  the  office,  conditioned 
for  the  payment  of  the  insurance  premiums,  and  the  repayment  of  the 
loan  by  instalments,  and  by  which,  in  the  event  of  any  instalment  not 
being  paid,  the  whole  amount  was  to  become  due.  The  defendant,  at 
same  time,  as  an  indemnity  to  Cockell,  with  the  consent  of  Elderton, 
executed  a  transfer  of  the  200  shares  in  the  Professional  Life  Assurance 
Company  to  Cockell,  in  the  form  prescribed  by  the  7  &  8  Vict.  c.  110. 
He  also  signed  a  declaration  to  accompany  the  same,  stating  the  terms 
of  the  transfer,  and  delivered  them  both  to  Cockell ;  it  being  also  under- 
stood at  the  time,  between  Elderton  and  Cockell,  that,  should  the  latter 
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nltimatel J  snstftin  anj  loss,  he  should  be  indemnified  bj  the  former* 
Upon  the  decond  instahnent  nnder  the  bond  becoming  due  in  December 
last,  it  was  not  paid  by  the  defendant ;  and  Elderton  and  Cockell  there* 
upon  received  a  notice  from  the  Age  Office,  claiming  the  whole  amount 
of  the  bond  from  them.  On  the  4th  of  February  last,  Cockell  lodged 
the  transfer  to  him  of  the  200  shares  at  the  office  of  the  Professional 
Life  Assurance  Association,  and  requested  the  officer  to  transfer  the 
shares  into  his  name ;  which  the  officer  refused  to  do,  on  the  ground 
that  he  had  been  previously  served  with  a  copy  of  the  order  of  Martin, 
B.,  and  had  also  received  the  notice  from  Mr.  Elderton  before  mentioned. 
The  shares  are,  ^therefore,  standing  in  the  books  of  the  Com-  r^^i^qo 
pany  in  the  name  of  the  defendant.  ^ 

Under  these  circumstances,  if  your  Lordships  should  be  of  opinion 
that  the  shares  were  chargeable  in  these  actions  at  any  time  before  a 
transfer  was  made  in  the  books  of  the  Company,  I  do  report  that  there 
were  at  the  tim'e  of  the  making  of  the  said  order  of  Martin,  B.,  200 
shares,  to  which  this  said  order  could  apply.  But  if  your  Lordships 
should  not  be  of  that  opinion,  then  I  do  report  that  there  were  hot,  at 
the  time  of  the  making  of  the  last-mentioned  order,  any  shares  to  which 
the  same  could  apply. 

The  Master's  report  having  been  read, 

2>.  Keane,  on  behalf  of  Cockell,  showed  cause  against  the  order  of 
Martin,  B.(a) — The  order  ought  to  be  discharged.  The  1  &  2  Vict, 
c.  110,  s.  14,  empowers  a  Judge,  on  the  application  of  a  judgment  cre- 
ditor, to  charge  with  the  payment  of  the  amount  of  the  judgment  any 
stock  or  shares  of  the  judgment  debtor  <<  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him."  These 
shares  were  not,  at  the  time  the  order  was  made,  standing  in  the  name 
of  the  defendant  in  his  own  right.  Some  light  is  thrown  on  the  mean- 
ing of  the  expression  by  the  language  of  the  Stock-jobbing  Act,  7  Geo. 
2,  0.  8,  s.  8,  which  renders  void  all  contracts  for  stock,  which  the  per- 
sons contracting  shall  not,  at  the  time  of  the  contract,  <(  be  actually 
possessed  of  or  entitled  unto,  in  bis,  her,  or  their  own  right,  or  in  his, 
her,  or  their  own  name  or  names,  or  in  the  name  or  names  of  a  trustee 
or  trustees  '^'to  their  use."  That  points  to  the  distinction  r^tjQQ 
between  the  two  cases:  the  words  <<in  their  own  right"  designat-  ^ 
ing  stock  of  which  they  are  the  absolute  owners,  and  the  words  <<  in 
their  name"  referring  to  stock  the  real  ownership  of  whieh  is  vested  in 
some  other  person.  The  expression  <<  in  his  own  right"  occurs  again 
in  the  88th  section  of  the  1  &  2  Vict.  c.  110,  which  provides  for  the 
case  of  an  insolvent  who  refuses  to  transfer  stock  or  property  which 

(a)  The  Couri  ezpreflMd  aa  opinion,  that,  aooording  to  the  antiioiity  of  Brown  «.  Bamford^ 
9  M.  A  W.  43,  they  had  no  Joiiidioiion  to  hear  the  case.  Counsel  referred  to  the  obf  errationa 
of  Ma0lb,  J.,  in  Robinson  e.  Bnrbidge,  1  L.  IL  A  P.  lOS ;  bvt^  on  the  sngseetion  of  the  Oonrt^ 
the  ease  was  heard  before  MABTnr,  B.,  ritting  alone.  Witham  v.  Lynch,  1  Bxeh  )i^l ;  and 
Boigh  «.  Bcboteld,  9  M.  A  W.  478|  wen  oited. 
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cannot  be  taken  in  executiony  and  to  which,  after  adjudication,  he  ehall 
have  become  entitled  <«  in  his  own  right."  But,  in  the  99th  Bection^ 
which  prescribes  the  mode  of  proceeding,  where,  after  the  insolvent's 
discharge,  any  other  person  shall  become  possessed  of  the  insolyent*B 
property,  the  words  used  are  <<  any  property  whatsoever  belonging  to 
such  insolvent,  or  held  in  trust  for  him  or  for  his  use  and  benefit,  or  to 
which  such  insolvent  shall  be  in  any  way  entitled."  Here  the  defend- 
ant has  done  all  in  his  power  to  divest  himself  of  the  property  in  the 
shares ;  for  he  has  executed  a  transfer  to  Oockell,  and  that  assignment 
a  Court  of  equity  would  enforce,  even  as  against  a  subsequent  purchaser 
for  a  valuable  consideration  and  without  notice :  Fortescue  v.  Bamett, 
3  My.  &;  K.  36.  Moreover,  the  defendant  has  parted  with  the  certifi- 
cates, which,  by  the  52d  section  of  the  Joint- stock  Companies  Registra- 
tion Act,  7  &  8  Vict.  c.  110,  are  primft  facie  evidence  of  title.  The 
plaintiff  will  rely  on  the  54th  section  of  the  7  &;  8  Vict.  c.  110,  which 
requires  certara  formalities  to  be  observed  upon  the  transfer  of  shares  ; 
but  those  are  for  the  protection  of  the  Company,  and  a  transferree  can- 
not avoid  his  contract  because  they  have  not  been  performed :  Burnes 
V.  Pennell,  2  H.  L.  Cas.  497.  The  case  of  The  London  and  Brighton 
Railway  Company  v.  Fairclough,  2  M.  &  G.  674,*  turned  on  the  par- 
ticular enactments  of  the  statute  incorporating  the  Company.  The 
*A001  ^^^*^^^^^^'b  interest  in  the  shares  is  similar  to  that  of  *a  person 
-*  who  has  created  a  trust  in  favour  of  himself  and  another,  which 
i^  not  the  subject  of  an  execution  within  the  29  Car.  2,  c.  3,  s.  10 : 
Doe  d.  Hull  V.  Greenhill,  4  B.  &;  Aid.  684.^  In  the  event  of  the 
defendant's  bankruptcy,  these  shares  would  not  pass  to  his  assignees, 
Smith  t^.  Smith,  2  C.  &;  M.  231,  or  at  all  events  they  would  only  pass 
on  the  ground  that  he  was  the  reputed  and  not  the  real  owner  of  them: 
Nelson  v.  The  London  Assurance  Company,  2  S.  &  S.  292,  Ex  parte 
Watkins,  2  Mont.  &;  A.  348. 

Bovill  for  Elderton.— The  14th  section  of  the  1  4;  2  Vict.  c.  110, 
does  not  apply  where  the  judgment  debtor  is  not  the  beneficial  owner  of 
the  property,  but  a  mere  trustee  for  some  other  person.  Here  there 
was  a  bonft  fide  debt  due  from  the  defendant  to  Cockell  and  Elderton^ 
who  were  in  the  situation  of  equitable  mortgagees  of  the  shares.  The 
phrase  <<  standing  in  his  own  name"  means,  having  the  sole  right  of 
ownership. 

Mantagtie  Smith  appeared  for  the  plaintiffs,  in  support  of  the  order  ; 
but  was  not  called  upon. 

Martin,  B. — ^The  order  for  charging  the  shares  must  be  absolute. 
The  defendant's  name  appears  on  the  register  of  shareholders  as  the 
holder  of  these  shares.  It  was  perfectly  competent  for  him  to  haye 
completed  the  transfer  in  the  mode  required  by  the  54th  section  of  the 

«  B.  0.  L.  B.  ToL  40.  kU.S. 
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7  &  8  Yict.  110;  but  until  he  has  done  so,  and  his  name  is  erased  from 
the  register  of  shareholders,  he  remains  liable  for  calls,  and  is  entitled 
to  all  the  privileges  and  benefits  of  a  shareholder.  Then  the  question 
is,  whether  the  shares  are  standing  in  the  defendant's  name  in  his  own 
right.  If,  indeed,  it  had  appeared  that  he  was  simply  a  trustee,  the 
point  might  have  admitted  of  some  doubt ;  but  at  law  he  is  entitled  to 
the  shares  as  against  every  one.  Then  a  '^'creditor  obtains  a  r^co/^i 
judgment,  and  seeks  to  charge  the  shares  with  the  payment  of  ^ 
that  debt.  In  order  to  enforce  that  he  must  proceed  in  a  Court  of 
equity ;  and  then,  if  the  value  of  the  shares  is  only  sufficient  to  satisfy 
the  judgment  debt,  the  other  creditors  get  nothing,  but  if  there  is  any 
surplus  they  are  entitled  to  it.  This  view  is  confirmed  by  the  14th 
section  of  the  1  &  2  Vict.  c.  110,  which  enacts,  that  no  disposition  of 
stock  or  shares  by  a  judgment  debtor,  after  a  conditional  order  has  been 
obtained,  shall  be  valid  as  against  a  judgment  creditor.  Doe  d.  Hall  v. 
Greenhill,  which  has  been  referred  to,  has  no  application,  for  in  that 
case  there  was  a  further  trust  to  be  performed  with  reference  to  tha 
property  taken  in  execution.  The  Stock  Jobbing  Act  is  very  different 
from  the  statute  in  question,  the  object  of  the  former  being,  that  no 
person  should  sell  stock  unless  he  had  dominion  over  it.  Again,  the 
cases  as  to  reputed  ownership  under  the  Bankrupt  Act  have  no  bearing 
on  the  point,  or,  if  they  have,  they  are  rather  in  favour  of  the  plaintiff. 
Although  the  88th  and  89th  sections  of  the  1  &;  2  Yicn.  c.  110,  use 
similar  language  to  the  14th  section,  yet  they  use  it  in  a  very  different 
sense.     The  order  will  therefore  be  absolute. 

Montague  Smith  applied  for  costs,  on  the  authority  of  Dempster  v. 
The  Earl  of  Glengall,  4  Irish  Jur.  20. 

Rule  absolute,  with  costs. 


♦Holmes  v.  Sixsmith.    May  26.  [*802 

4 

A  doenmenty  whioh  parportf  to  be  an  agreement^  and  is  valid  upon  the  face  of  it»  but  whieh 
is  tendered  in  eridenoe  to  show  the  transaction  with  whioh  it  is  connected  to  be  a  frauds 
is  admissible,  although  unstamped. 

The  plaintiff  entered  into  a  written  agreement  with  a  third  party  to  race  their  horses  npoa 
oerUdn  terms,  and  he  deposited  the  amount  of  his  stake  with  the  defendant.  The  raoe  wa« 
run,  and  the  plaintiff's  horse  was  beaten ;  but  ho  afterwards  diseorered  that  the  whole  trans- 
action was  a  concocted  firaud : — Held,  in  an  action  to  recover  back  the  stake,  after  notio* 
given  not  to  pay  the  amount  over,  that  the  written  instrument,  although  unstamped,  wai 
properly  admitted  in  evidence  in  proof  of  the  fraud. 
• 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assumpsit,  and  issue  thereon. 

At  the  trial,  before  Cress  well,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  the  sum  of  1002.^ 
which  had  been  deposited  with  the  defendant  as  stakeholder,  under  the 
following  circumstances : 
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The  plaintiff,  being  the  owner  of  a  fast  trotting  horse  named 
<^  Jackey,"  had  inserted  an  advertisement  in  the  newspapers,  in  which 
he  offered  to  run  his  horse  against  anj  other  horse,  upon  certain  terms. 
In  pursuance  of  this  advertisement,  a  person  of  the  name  of  Taylor 
offered  to  run  a  horse  named  <<  Flying  Cloud,"  the  property  of  a  Mr. 
Williams,  and  which  he  represented  to  have  never  performed  in  public, 
against  <<  Jackey."  The  plaintiff  accepted  the  challenge,  and  the  terms 
of  the  race  were  embodied  in  a  written  agreement,  and  the  sum  of  lOOZ. 
was  deposited  with  the  defendant  as  stakeholder.  The  race  came  off, 
and  the  plaintiff's  horse  was  beaten;  but  it  was  afterwards  discovered 
that  <<  Flying  Qoud"  was  a  celebrated  American  horse,  that  his  real 
name  was  the  <<  Oneida  Chief,"  and  that  his  legs  had  been  dyed  to 
favour  the  deception.  The  plaintiff  thereupon  gave  the  defendant 
notice  not  to  pay  over  the  sum  so  deposited  in  his  hands,  and  demanded 
a  return  of  his  money,  which  was  refused.  The  plaintiff  rested  his 
action  upon  two  grounds:  first,  on  the  ground  that  these  totting 
matches  were  illegal ;  and  secondly,  that  the  whole  transaction  was  a 
fraud  upon  him,  and  therefore  not  binding.  The  learned  Judge  was  of 
opinion  that,  since  the  8  &  9  Vict.  c.  109,  the  transaction,  in  the  ab- 
sence of  fraud,  was  not  illegal.  The  plaintiff's  counsel  then  stated, 
that  he  relied  upon  fraud,  and  tendered  in  evidence  the  following 

unstamped  paper,  to  show  the  terms  '^'on  which  the  race  was  to 

be  run^  and  as  a  link  in  the  chain  of  fraud : 

«  Liverpool,  12th  Nov.  1851. 
<(  Match  for  100  sovereigns  a  side ;  Mr.  Richard  Holmes  agrees  to 
trot  his  Chestnut  Cob  <Jackey,'  under  14  hands,  against  Mr.  John 
Williams'  Chestnut  Horse  <  Flying  Cloud,'  15  hands  1  inch  high,  three 
miles  on  a  road,  on  Tuesday,  the  25th  inst. ;  the  road  and  time  to  be 
named  by  Messrs.  J.  Taylor  and  J.  Ellis.  Mr.  Holmes'  driver  is  to 
weigh  9  stone  7  lbs.  Mr.  Williams'  horse  to  be  either  ridden  or, driven, 
and  is  to  carry  or  draw,  in  addition  to  9  stone  7  lbs.,  7  lbs.  for  every 
inch  his  horse  is  above  <  Jackey 's'  height ;  in  case  of  breaking,  the  horse 
or  horses  to  be  immediately  pulled  into  trot.  802.  each  to  be  now 
deposited,  and  the  remainders  to  be  made  good  on  Monday  the  24th 
inst.,  at  Mr.  Richard  Holmes'  house  (the  <  Tiger'  Vaults),  between  the 
hours  of  7  and  8  in  the  evening.  Either  party  failing  to  produce  his 
money  at  the  appointed  time,  to  forfeit  the  amount  deposited  to  the 
party  who  produces  his  full  stakes.  Mr.  Samuel  Brookes  to  be  stake- 
holder. R.  W.  Holmes, 

p.  p.  John  Williams, 

W.  TiLSTON." 

This  document  wns  objected  to  on  the  part  of  the  defendant,  on  the 
ground  that  it  ought  to  have  been  stamped  as  an  agreement.  The 
learned  Judge  admitted  it ;  and  a  verdict  was  found  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to 
f  ater  a  nonsuit. 
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WtlkinSy  Serjt.,  in  lost  Term,  obtained  a  rule  nisi  accordingly. 

Knowleiy  Edward  James^  and  T.  Jones,  now  showed  cause. — The 
document  was  properly  admitted  in  evidence,  although  unstamped ;  for 
it  was  offered  for  the  purpose  of  ^defeating  the  transaction  of  t^coaj^ 
which  it  formed  an  ingredient,  by  showing  that  it  was  altogether  ^ 
a  fraud  upon  the  plaintiff.  The  document,  therefore,  was  not  relied 
upon  as  an  agreement,  and  as  such  binding  upon  the  parties  to  it, 
within  the  true  meaming  of  the  Stamp  Act,  but  for  a  purely  collateral 
purpose.  The  plaintiff  based  his  action  upon  the  fraud  practised  upon 
him,  and  this  paper  was  a  link  in  the  chain  of  proof  by  which  the  fraud 
was  sought  to  be  established.  In  Goppock  v.  Bower,  4  M.  &  W.  861  • 
an  unstamped  written  agreement  was  offered  in  evidence  for  the  pur- 
pose of  insisting  upon  the  illegality  of  the  transaction,  in  answer  to  an 
action  for  a  sum  of  money  agreed  to  be  paid  under  it,  and  it  was  held 
to  have  been  properly  admitted.  Lord  Abinger,  C.  B.,  in  his  judg- 
ment, expounds  the  principles  upon  which  the  document,  under  such 
circumstances,  cannot  with  propriety  be  excluded,  where  it  is  offered, 
not  for  the  purpose  of  setting  it  up  and  of  estabUshing  it,  but  in  order 
to  destroy  it  altogether.  He  says — ^^The  object  of  both  the  statute 
and  common  law  would  be  defeated,  if  a  contract,  void  in  itself,  could 
not  be  impeached,  because  the  written  evidence  of  it  is  unstamped,  and 
therefore  inadmissible.  If  that  were  so,  a  party  entering  into  such 
agreement  might  avoid  the  consequences  of  its  illegality,  by  taking  care 
that  no  stamp  should  be  affixed  to  it ;"  and  in  a  subsequent  part  of  his 
Lordship's  judgment,  in  speaking  of  the  object  of  the  Stamp  Acts,  he 
adds,  <<They  are  made  to  prevent  persons  from  availing  themselves  of 
the  obligatory  force  of  an  agreement  unless  that  agreeibent  is  stamped." 
And  Alderson,  B.,  says,  <<The  statute  enacts  that  a  stamp  is  necessary 
upon  an  agreement,  whether  the  same  shall  be  only  evidence  of  a  con- 
tract, or  obligatory  upon  the  parties  from  its  being  a  written  instru- 
ment. Taking  the  whole  together,  it  must  be  implied  that  a  stamp  is 
unnecessary,  where  the  instrument  shows  '''no  contract  in  law,  r^ioAr 

and  cannot  be  enforced  between  the  parties Now  here  ^ 

the  written  papers  were  not  obligatory  between  the  parties,  and  they 
were  put  in  evidence  to  show  what  is  called  a  void  agreement,  but  which, 
under  the  circumstances,  is  no  agreement  at  all."  That  decision 
governs  the  present  case.  If  the  plaintiff's  horse  had  been  successful 
in  the  race,  and  he  had  sought  to  recover  the  amount  of  the  stakes  by 
relying  upon  the  agreement,  the  instrument  could  not  have  been  given 
in  evidence  unstamped :  for  there  the  plaintiff  would  have  endeavoured 
to  enforce  the  transaction  upon  the  validity  of  the  a^eement.  Reg.  «• 
Gx>mpertz,  9  Q.  B.  824,*  is  an  additioiial  and  direct  authority  in  favour 
of  the  admission  of  an  unstamped  doeument  which  is  tendered  with  a 
wew  of  impeaching  a  transaction.    That  was  an  indictment  for  a  con- 
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spiracy  to  defraud  the  prosecutor,  by  inducing  him  to  accept  certain 
bills  of  exchange ;  and  a  warrant  of  attorney,  which  had  been  given  to 
him  to  induce  him  to  accept  the  bills,  was  held  properly  receivable  in 
evidence,  though  unstamped.  Lord  Dbnmak,  G.  J.,  after  adverting  to 
the  injurious  results  that  would  follow  from  the  rejection  of  such 
instruments,  by  protecting  and  encouraging  frauds,  proceeds  to  say, 
that  ((where  the  object  of  the  evidence  is  not  to  enforce  or  set  up  the 
instrument  as  a  valid  instrument,  but  merely  to  show  that  it  was  part 
of  a  scheme  of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to  the 
object  apparent  on  the  face  of  it,  there  are  many  cases  in  which  it  has 
been  held  that  a  written  instrument,  requiring  a  stamp  but  unstamped, 
is  admissible.  On  the  other  hand,  if  there  be  any  allegation  to  the 
proof  of  which  an  instrument  available  in  law  is  necessary,  or  if  it  be 
tendered  as  such  instrument,  unless,  as  in  forgery,  it  be  itself  the  sub* 
ject-matter  of  the  charge,  then  it  cannot  be  received  unstamped,  if  of  ^ 
*R(i(\l  ^  ^^^^^^  requiring  a  stamp.  The  ^distinction  is  well  known, 
-^  and  it  is  needless  to  cite  the  cases  which  establish  it."  Sweet* 
ing  V.  Halse,  9  B.  &  G.  865,*  may  be  relied  upon  by  the  defendant ; 
but  that  case  is  distinguishable  from  the  present,  for  there,  as  Tindal, 
G.  J.,  said  in  Smart  t;.  Nokes,  6  M.  &  6r.  911,^  the  instrument  was 
tendered  <(to  prove  an  existing  contract  between  the  parties."  Keable 
V.  Payne,  8  A.  &  E.  555,«  and  Enthoven  v.  Hoyle,  16  Jur.  272,  fully 
support  the  principle,  that  an  instrument  tendered  to  prove  the. trans* 
action  void  by  reason  of  fraud  cannot  be  rejected  for  the  want  of  a 
stamp.  In  Williams  v.  Gerry,  10  M.  &  W.  296,  which  at  first  sight 
appears  adverse  to  the  plaintiff's  view,  the  rejected  instrument  was 
relied  upon  as  valid ;  but  the  principle  now  contended  for  is  fully  ad- 
mitted to  be  correct  in  the  judgments  delivered  by  the  several  members 
of  the  Gourt. 

WilkinSj  Serjt.,  and  J.  Sender$onj  in  support  of  the  rule. — ^Where 
an  instrument  is  capable  of  being  enforced  against  any  of  the  parties 
to  it  as  an  agreement,  it  cannot  be  given  in  evidence  unless  it  is  pro- 
perly stamped.  In  some  of  the  cases  relied  upon,  the  validity  of  the 
instrument  itself  was  impeached.  Upon  that  ground  the  decision  in 
Goppock  V.  Bower,  4  M.  &  W.  861,  proceeded.  There  the  agreement 
was  invalid  upon  the  face  of  it.  In  Reg.  t^.  Gompertz,  the  warrant  of 
attorney  was  not  binding,  as  it  was  given  for  an  illegal  purpose.  The 
Stamp  Act  was  passed  with  a  view  to  benefit  the  revenue,  and  therefore 
ought  to  be  obeyed  in  those  cases  where  the  parties  are  enabled  to  follow 
its  requirements.  Here  the  instrument  is  good  upon  the  face  of  it,  and 
would,  at  all  events,  be  binding  upon  one  of  the  parties.  It  is  admitted^ 
that  if  the  plaintiff  "b  horse  had  won  the  race,  and  the  plaintiff  had  sued 
for  the  stakes,  the  agreement  must  have  been  stamped.  [Maetin,  B.— 
^8071  *^^PP^^^  ^^^  plaintiff  had  in  the  first  instance  relied  upon  the 
^  fact  that  his  horse  had  won  the  race,  but  afterwards  it  turned 
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out  that  the  horee  had  been  beaten,  could  he  treat  the  transaction  as 
fraudulent,  and  rest  upon  the  instrument  as  invalid  ?]  It  is  submitted 
that  he  could  not.  The  parties  ought  not  to  be  permitted  at  their 
option  to  treat  an  instrument  as  an  agreement  or  as  a  nullity. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  rule  must  be  dis- 
charged. This  case  is,  in  reality,  not  distinguishable  from  that  of  Reg. 
V.  Gompertz,  9  Q«  B.  824.*  The  question  there  arose  upon  a  warrant 
of  attorney,  which,  on  the  face  of  it,  was  a  good  and  valid  instrument, 
and  which,  as  such,  required  a  stamp,  but  had  not  pne.  Here  the  ques- 
tion turns  upon  an  agreement,  which,  as  far  as  the  instrument  is  con- 
cerned, is  likewise  legal;  and  the  only  ground  for  impeaching  it  is,  that 
the  plaintiff  became  a  party  to  it  by  means  of  a  gross  fraud ;  and  the 
question  is,  whether,  inhere  a  party  by  fraud  induces  another  to  enter 
into  a  written  agreement,  it  is  necessary  that  the  party  imposed  upon 
should  have  the  instrument  stamped,  before  he  is  in  a  position  to  demand 
his  money  on  the  ground  of  fraud.  I  entirely  concur  with  the  decision 
of  the  Court  of  Queen's  Bench  in  Reg.  v.  Gompertz,  and  I  think  that 
an  agreement  does  not  require  a  stamp  unless  it  is  used  a%  and  for  an 
agreement  If  it  is  used  merely  as  part  of  jthe  machinery  of  a  fraud, 
and  to  show  that  the  person  paying  money  has  been  imposed  upon,  no 
stamp  is  necessary.  In  civil  cases,  if  a  document  is  used  as  an  agree- 
ment, it  must  be  stamped,  but  not  so  if  it  is  used  for  any  collateral  pur- 
pose. If,  for  example,  it  be  used  as  a  piece  of  paper  merely  to  identify 
some  person  by  its  having  been  found  in  his  possession,  or  to  connect  one 
person  with  another,  or  to  connect  two  pieces  of  paper  together.  And 
in  criminal  cases,  although  an  ^instrument  might,  as  such,  un-  ri^or^a 
questionably  require  a  stamp,  and  be  in  itself  free  from  fraud,  ^ 
still,  if  used  to  establish  crime,  it  does  not  require  a  stamp :  as  where  a 
prisoner  is  indicted  for  forgery,  the  forged  instrument  is  receivable  iu 
evidence,  though  it  has  either  no  stamp  or  a  wrong  stamp.  The  learned 
counsel  for  the  defendant  have  adverted  to  a  bad  use  which  they  con- 
tended might  be  made  of  this  state  of  the  law.  They  said  that,  in  the 
first  instance,  the  plaintiff  did  not  set  up  fraud,  but  insisted  that  the 
agreement  was  void  altogether.  The  following  case  was  also  put  by 
one  of  the  members  of  the  bench : — Suppose  the  plaintiff  had  claimed 
the  stake  under  the  agreement,  and  it  turned  out  that  his  horse  was 
beaten  in  the  race,  could  he  afterwards  have  set  up  and  have  relied 
upon  the  fraud  ?  I  think  he  could  not ;  for,  having  once  affirmed  the 
contract  by  claiming  the  stake,  he  could  not  afterwards  turn  round  and 
claim  a  return  of  his  money  on  the  ground  of  the  agreement  being  void 
by  reason  of  fraud.  But  each  of  the  modes  in  which  the  plaintiff  shaped 
his  case  was,  in  effect,  the  same,  each  being  for  the  purpose  of  obtaining 
the  same  result,  by  showing  that  the  agreement  was  illegal,  and  there* 
fore  void ;  and  each  of  these  views  of  the  case  would  fall  within  the 
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principle,  that  the  agreement  did  not  require  a  stamp*  In  the  first 
place,  then,  I  think  we  have  the  true  principle  on  this  subject  expounded 
in  most  of  the  cases  cited,  and  we  have  in  addition  a  direct  decision 
upon  this  particular  case  in  that  of  Beg.  t^.  Qompertz* 

Alderson,  B. — I  am  of  the  same  opinion.  The  substance  of  the 
plaintiff's  complaint  is,  that  the  defendant  has  improperly  paid  over  to 
a  third  party  a  sum  of  money  which  belongs  to  the  plaintiff;  and  in 
order  to  establish  that  claim,  the  plaintiff  relies  upon  a  fraud  which  he 
insists  to  have  been  practised  upon  him,  and  by  means  of  which  he  was 


* 
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induced  by  sharpers  to  deposit  his  money  *upon  the  race.     In 


order  to  substantiate  this  case,  the  plaintiff  tenders  in  evidence 
a  piece  of  paper  which  purports  to  be  an  agreement  to  run  his  horse 
«  Jackey"  against  another  horse  called  <<  Flying  Cloud,"  there  being  in 
truth  no  such  horse  as  <<  Flying  Cloud,''  and  the  whole  being  a  mere 
trick  to  introduce  into  the  race  another  horse  of  a  totally  different 
description,  for  the  purpose  of  cheating  the  plaintiff.  The  production 
of  the  paper  containing  the  agreement  is  a  legitimate  and  the  best  mode 
of  proving  that  fact.  However,  in  so  doing,  the  plaintiff  does  not  set 
fc  up  as  an  agreement,  but  as  an  ingredient  in  a  concocted  fraud. 
Coppock  V.  Bower  in  principle  applies.  The  cases  differ  in  this  respect 
as  to  the  facts,  for  there  the  paper  appeared  illegal  on  the  face  of  it, 
whereas  here  the  illegality  appears  by  the  evidence,  which  shows  it  to 
have  formed  a  portion  of  a  fraud.  In  both  cases,  however,  the  prin- 
ciple is  the  same ;  the  document  is  not  set  up  as  a  valid  instrument, 
but  its  validity  is  destroyed  by  proof,  either  that  it  is  illegal  on  the 
face  of  it,  or  that  it  is  void  by  reason  of  fraud. 

Platt,  B.,  concurred. 

Martin,  B. — I  cannot  distinguish  this  case  from  Reg.  v.  Gomperts. 
If  that  case  did  not  exist,  I  should  not  have  so  clear  an  opinion  on  this 
subject  as  the  rest  of  the  Court.  For  when  I  find  the  law  saying  such 
and  such  documents  must  be  stamped,  and  shall  not  be  receivable  in 
evidence  unless  they  are  stamped,  it  is  the  duty  of  parties  to  see  that 
they  are  stamped ;  which  the  parties  have  not  done  here.  But  I  think 
the  matter  is  concluded  by  Beg.  v,  Qompertz. 

Rule  discharged. 


THOTTS  t;.  HOBBS.i  810 


*THOfTS  and  AnotSer,  Assignes  of  F.  Goddard,  an  Insolvent  ^^^^  ^ 

Debtor,  v.  Hobbs.    May  29.  L 

The  Y  A  8  Viet  o.  96,  s.  19,  enacts,  that  if  the  petitioner  shall,  before  or  after  the  filing  of  hlM 
petition,  in  oontemplation  of  his  becoming  inaolventy  or  being  in  insolvent  ciroomstanoes, 
Tolnntarily  oonvey,  assign,  Ao.,  any  estate,  real  or  personal,  Ac.,  to  anj  creditor,  Ac,  or  to 
any  person  who  is  or  may  be  liable  as  surety  for  such  petidoner,  every  snch  conveyance,  assign - 
■lent^  Ao.,  shall  be  deemed  frandnlent  and  void  as  against  any  assignee  of  the  estate  and  effects 
of  the  petitioner,  Ae. ;  provided  that  no  snob  conveyance,  assignment,  Ac,  shall  be  so  deemed 
frandnlent  and  void,  if  made  at  any  time  prior  to  three  months  before  the  filing  of  the  petition, 
and  not  with  the  view  or  intention,  by  the  party  so  conveying,  assigning,  Ac,  of  petitioning  the 
Court  for  protection  from  process.  Where  a  voluntary  conveyance  or  assignment,  Ac,  is 
made  by  a  person  in  insolvent  circumstances  three  months  before  the  filing  of  the  petition,  in 
order  to  render  enoh  conveyance  or  assignment,  Ac,  void  and  fraudulent  within  the  meaning  of 
that  section,  proof  must  be  given  that  cU  th«  time  the  party  made  the  conveyance  or  assign- 
ment, Ac,  he  had  the  definite  view  or  intention  of  petitioning  the  Court  for  protection. 

Assumpsit.  The  first  count  was  for  money  had  and  reiseived  hj  the 
defendant  to  the  use  of  the  insolvent ;  and  the  second  count  was  for 
monej  had  and  received  to  the  use  of  the  plaintiffs  as  assignees.  Flea, 
non  assumpsit ;  and  issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Berkshire  Assizes,  it 
appeared  that  the  present  action  was  brought  to  recover  the  produce 
of  a  bill  of  sale,  under  the  following  circumstances : — The  insolvent 
Goddard  had,  in  and  prior  to  the  year  1850,  rented  a  large  farm ;  and 
being  in  arrear  to  his  landlord  for  rent,  and  being  pressed  for  payment, 
and  in  insolvent  circumstances,  and  unable  to  pay  the  arrears,  he  con- 
sented to  give  his  landlord  security  for  the  amount.  Immediately  aftw 
the  interview  with  his  landlord,  he  proceeded  to  the  defendant's  house, 
some  sixteen  miles  distant,  and  executed  to  him  a  bill  of  sale  of  his 
farming  stock  and  household  furniture.  This  took  place  on  the  80th 
of  April,  1850.  The  defendant,  immediately  upon  the  execution  of  this 
instrument,  took  possession  of  all  Goddard 's  goods  and  chattels  upon 
the  farm ;  and,  after  transferring  them  to  his  own  house,  had  them  sold 
by  auction.  Goddard  took  up  his  residence  at  the  defendant's  house. 
Shortly  after  this  the  landlord  distrained  upon  the  premises ;  but  find- 
ing all  the  stock  swept  away,  he  took  possession  of  the  growing  crops, 
and  worked  the  farm  himself.  Goddard  was  afterwards  sued  "^in  ^^^^  ^ 
the  County  Court ;  and  being  unable  to  pay  the  amount  of  the  ^ 
debt,  he  petitioned  the  Insolvent  Court  for  protection  as  an  insolvent, 
in  June  1851 ;  his  petition  was  filed  in  July,  and  the  hearing  came  on 
in  August.  The  insolvent  himself  was  examined  at  the  trial  of  the 
present  action,  and  stated  that  he  never  thought  of  petitioning  the  court 
till  a  twelvemonth  after  the  execution  of  the  bill  of  sale. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the  assignment 
was  fraudulent  and  void,  within  the  7  &  8  Vict.  c.  96,  s.  19.(a)    The 

(a)  The  19th  seotion  enaets,  <<  that  if  the  petitioner  shall,  before  or  after  the  filing  of  his  peti^ 
tioB,  in  oontemplation  of  his  beeoming  insolvent  or  being  in  iosolyent  circnmstanoes,  yoluntaril/ 
9imw9j,  aMiga,  transfer,  oharge,  deliver,  or  make  orer  any  estate,  real  or  personal,  seourity  for 
■onej,  bend,  bill,  note,  money,  goods,  or  efieots  whatsoever,  to  any  creditor  or  creditors,  or  to 
any  peraon  or  persons  in  trust  for  or  to  or  for  the  use,  benefit^  or  advantage  of  any  creditor  or 
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defendant  contended  that  the  conveyance  was  valid,  as  not  having  been 
made  <<  with  the  view  or  intention"  of  petitioning  the  Coort  for  protec- 
tion from  process. — The  learned  Judge  asked  the  jnrj,  first,  <<Was 
the  bill  of  sale  voluntary  ?"  and  thirdly,  <<  Was  the  bill  of  sale  by  Ood* 
dard  with  the  view  or  intention  of  petitioning  the  Insolvent  Court  for 
protection  from  process  at  any  time  when  he  might  apprehend  that 
proceedings  would  be  or  were  taken  against  him  ?"  The  jury  having 
^answered  both  the^e  questions  in  the  affirmative,  a  verdict  was 
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found  for  the  plaintiflfs* 


Keating,  last  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection :  first,  as  to  the  direction  upon  the  construction 
of  the  Act ;  and  secondly,  on  the  ground  that  there  was  no  evidence 
that  Goddard  executed  the  assignment  with  the  view  or  intention  of 
petitioning  the  Insolvent  Court  for  protection. 

Alexander  and  QriffiU  showed  cause. — First,  it  will  be  contended  on 
the  part  of  the  defendant  that  there  was  no  evidence  that  the  insolvent 
ever  contemplated  the  event  of  his  petitioning  the  Insolvent  Court  for 
protection ;  but  there  is  ample  evidence  that  such  was  his  intention. 
It  is  for  the  jury  to  draw  the  inference  from  the  facts  as  to  the  inten- 
tion which  a  party  has  in  Ms  mind  in  a  particular  transaction.  Here 
the  insolvent,  by  the  act  of  transferring  his  property,  had  left  himself 
in  a  hopeless  state  of  insolvency,  which  could  lead  to  no  other  result 
than  an  application  for  protection.  The  statement  of  the  insolvent 
might  well  be  diBbelieved  by  the  jury.  In  Aldred  v.  Constable,  4  Q. 
B.  674,*  which  may  be  cited  as  an  analogous  case,  it  was  held  that  a 
fraudulent  preference  in  contemplation  of  bankruptcy  may  be  inferred 
by  a  jury  from  circumstances,  without  proof  that  a  distinct  act  of  bank- 
ruptcy was  contemplated.  [Martin,  B. — In  Morgan  v.  Brundrett,  5 
B.  &.  Ad.  289,^  it  was  held,  that  a  party  who  seeks  to  avoid  a  payment 
or  transfer  of  goods,  on  the  ground  that  it  was  voluntarily  made  by  a 
trader  in  contemplation  of  bankruptcy,  must  show  not  merely  that  the 
trader  was  insolvent  when  it  was  made,  but  also  that  he  then  contem- 
plated bankruptcy.  Platt,  B. — There  are  many  insolvent  persons  now 
imprisoned  who  have  been  incarcerated  for  years,  who  will  not  petition 
*A1  ^1  ^^^  Insolvent  Court  for  protection.  How  can  it  be  *said,  that 
-*  a  person  has  necessarily  an  intention  to  do  a  particular  act, 
which  it  may  be  impossible  even  to  persuade  him  to  do  ?]     The  jury 

•B.  C.  L.R.TOL45.  «»Id.27. 

•rediton,  or  to  any  person  who  is  or  maj  be  liable  ae  avretj  for  racb  petitioner,  erery  each  eon- 
Teyanoe,  assii^ment,  tnu^fer,  charge,  delirery,  and  making  orer,  shall  be  deemed  frandnleDt 
and  Yoid,  as  against  any  assignee  or  asslgpiees  of  the  estate  and  eflfeots  of  such  petitioner 
appointed  under  the  provisions  of  the  said  recited  Act  and  of  this  Act,  or  of  either  of  them :  Pro- 
Tided  always,  that  no  sach  oonreyanee,  assignment^  transfer,  charge,  delivery,  or  making  OTer, 
shall  be  so  deemed  fraadulent  and  Toid,  if  made  at  any  time  prior  to  three  months  before  Ae 
filing  of  the  petition,  and  not  with  the  view  or  intention,  by  the  party  so  conveying,  assigniiig, 
iransferring,  charging^  deliTering,  or  making  overi  of  petitioning  the  Gout  for  proteetioii  from 
^rooesa." 


THOTTS  V.  HOBBS.  818 

were  warranted  in  finding  that  fact  from  the  circumstances  of  the 
present  case. 

Secondly,  the  direction  was  correct.  Assuming  the  defendant  *s  con- 
struction of  the  proyiso  to  the  19th  section  to  be  the  true  one,  the 
effect  of  the  direction  is,  that  the  partj  must  have  the  intention  of 
petitioning  the  Court  at  the  time  he  executes  the  transfer ;  but  that  the 
contingency  maj  happen  at  any  subsequent  periods  But  it  is  sub- 
mitted, that,  as  the  first  part  of  that  section  has  relation  to  the  insol- 
vent's contemplating  insolvency,  the  proviso  is  to  be  taken  as  having 
reference  to  insolvency  also,  the  ultimate  result  of  .the  particular  pro- 
ceeding being  a  petition  for  protection. — They  also  referred  to  Gibson 
V.  Boutts,  8  Scott,  229. 

Keating  and  Pigotty  in  support  of  the  rule,  were  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to  be  absolute, 
on  the  ground  of  misdirection.  I  do  not  think  it  necessary  to  give  a 
decided  opinion  whether  there  was  any  evidence  to  warrant  the  jury  in 
Baying  that  the  insolvent  had  the  intention  of  petitioning  the  Insolvent 
Court.  I  think  there  was  not<  But  I  concur  with  the  rest  of  the 
Court  in  making  this  rule  absolute,  on  the  ground  that  the  question 
arising  upon  the  proviso  in  the  19th  section  of  the  Act  of  Parliament 
has  not  been  correctly  presented  to  the  jury..  That  proviso  requires, 
in  order  to  render  void  a  conveyance  made  prior  to  three  months  before 
the  filing  of  the  petition,  that  the  party  making  the  conveyance,  &c., 
should  have  a  present  view  or  intention  of  petitioning  the  Insolvent 
Court.  He  must  have  in  his  mind  at  that  time  a  definite  intention  to 
resort  to  that  mode  of  liberating  ^himself  from  the  difficulties  ri^a^A 
which  then  press  him,  or  which  he  distinctly  foresees  will  compel  *- 
him  to  adopt  that  expedient ;  but  a  mere  vcigue  and  general  intention 
at  some  future  time  of  freeing  himself  from  his  embarrassments  in  that 
way  is  not  sufficient. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  transfers  enumerated  in 
the  prior  part  of  the  19th  section  are  void,  unless  they  fall  within  the 
proviso,  the  concluding  part  of  it.  The  only  question  therefore  is, 
whether  this  bill  of  sale  falls  within  that  proviso.  It  was  contended,  that 
the  insolvent  could  have  contemplated  nothing  less  than  insolvency, 
since  he  was  in  insolvent  circumstances ;  and  that  he  must  of  necessity 
have  intended  the  consequences  of  his  own  act ;  and  that  he  was  in  the 
situation  of  a  man  about  to  become  bankrupt,  whose  conveyances  and 
assignments  are  deemed  to  be  made  in  contemplation  of  bankruptcy. 
There  is,  however,  a  distinction  between  the  case  of  bankruptcy,  where 
proceedings  are  taken  hostilely  against  the  party,  and  the  present  case, 
where  the  party  acts  voluntarily  and  of  his  own  accord.  Here  the  act 
of  petitioning  the  Court  is  the  party's  own  act ;  he  is  not  bound  to 
petition,  and  he  may  never  do  so.  The  learned  Judge's  direction  to 
the  jury,  that  the  question  for  their  consideration  was,  whether  the 
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insolyent  had  the  intention  at  any  time  of  petitioning  the  Court,  was 
incorrect.  The  statute  does  not  affect  the  validity  of  such  a  conyey- 
ance,  &c.,  unless  at  the  time  of  the  execution  of  it  the  party  has  the 
view  or  intention  of  petitioning  the  Insolvent  Court*  The  question  was 
put  upon  the  ground  that  the  insolvent  might  have  the  intention  o^  at 
some  time  and  contingently,  applying  to  the  Insolvent  Court*  That 
direction  was  not  correct. 

Martin,  B. — ^I  am  of  the  same  opinion.  The  question  is,  whether 
^^^  -^  this  is  a  valid  bill  of  sale.  Now,  at  the  time  the  ^strument  was 
■^  executed,  Ooddard  was  at  liberty  to  transfer  his  property  to  any 
one  person  in  preference  to  another,  provided  he  did  so  in  a  valid  and 
legal  manner ;  and  the  question  is,  whether  this  common  law  right  was 
taken  away  by  the  terms  of  this  Act  of  Parliament.  It  is  to  be  observed, 
that  this  Act,  7  &  8  Vict.  c.  96,  is  not  the  general  Insolvent  Debtors 
Act,  but  it  was  passed  for  a  different  purpose.  The  5  &  6  Vict.  c.  116, 
enabled  persons  not  being  traders,  or  being  traders  owing  less  than 
300Z.,  to  present  a  petition  to  the  Court  of  Bankruptcy.  The  Act  of 
the  7  &  8  Vict.  c.  96,  was  intended  to  extend  and  amend  that  Act.  It 
enables  a  petition  for  protection  from  process  to  be  presented  to  a  Court 
of  Bankruptcy ;  and  then  it  enacts,  in  section  19,  that  if  any  petitioner 
shall,  in  contemplation  of  becoming  insolvent,  or  being  in  insolvent  cir- 
cumstances, voluntarily  convey  his  property  to  any  creditor,  sach  con- 
veyance shall  be  deemed  fraudulent  and  void  as  against  his  assignees, 
provided  that  no  such  conveyance  shall  be  deemed  fraudulent  and  void 
if  made  prior  to  three  months  before  filing  the  petition,  and  not  with 
the  view  or  intention  by  the  party  conveying  of  petitioning  the  Court 
for  protection  from  process.  I  am  clearly  of  opinion,  that,  if  a  convey- 
ance is  executed  more  than  three  months  before  the  filing  of  the  peti- 
tion, the  party  seeking  to  set  aside  that  conveyance  is  bound  to  establish 
affirmatively  that  it  was  done  with  the  view  or  intention  of  petitioning 
the  Court  for  protection.  It  seems  to  me  that  the  party  in  this  case, 
when  he  executed  the  bill  of  sale,  did  not  think  about  protecting  him- 
self from  process,  but  that  his  only  intention  in  doing  so  was  to  avoid 
the  consequences  of  a  distress.  There  is  not  a  scintilla  of  evidence  for 
the  jury  of  the  insolvent  having  the  intention  of  petitioning  the  Court 
for  protection  from  process.  In  my  opinion  this  Act  of  Parliament 
ought  to  be  construed  strictly,  otherwise  much  injustice  might  be  the 
consequence. 

Rule  absolute. 
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The  Oourt  will  not  require  leemity  for  oosts  to  be  giren  by  a  plaintiff,  who  is  a  foreigner  anil 
neiiaUy  resident  abroad,  if  at  the  time  he  is  aotnally  in  this  oonntzy. 

This  was  a  rule  calling  on  the  plaintiff  to  show  causQ  why  he  should 
not  give  security  for  costs.  The  aflBidayit  upon  which  the  rule  was 
granted  stated,  that  the  plaintiff  was  a  foreigner  usually  resident  and 
now  resided  at  Athens,  in  Greece ;  and  that  the  deponent  was  informed 
and  believed,  Uiat  the  plaintiff  came  to  this  country,  and  remained 
here,  for  a  temporary  purpose  only,  and  not  with  the  intention  of  taking  • 
up  his  permanent  abode  in  this  country*  The  affidavit  of  the  plaintiff 
in  answer  stated,  that  he  had  come  from  Athens  to  this  country  for  the 
express  purpose  of  bringing  this  action  against  the  defendant,  and  that 
he  had  resided  in  this  country  for  the  last  four  months,  that  he  fully 
intended  to  bring  the  action  to  trial,  in  which  he  believed  he  should 
himself  be  a  necessary  witness,  that  it  was  his  full  intention  to  remain 
here  until  judgment  had  been  obtained  in  the  action,  and  that  he  was 
unable  to  give  security  for  costs,  in  consequence  of  the  loss  he  had 
sustained  by  reason  of  the  refusal  of  the  defendant  to  pay  him  the 
amount  claimed  in  this  action.  The  case  had  been  heard  before  AldeBt 
SON,  S.,  at  Chambers,  and  he  referred  the  parties  to  the  Court. 

WiUe$  showed  cause. — The  authorities  upon  this  subject  are,  "Vfith 
one  solitary  exception,  opposed  to  this  application.  The  plaintiff 
deposes,  that  he  is  at  this  time  resident  in  this  country,  and  that  he 
intends  to  remain  here  until  judgment.  In  Ciragno  v.  Hassan,  6 
Taunt.  20,  the  Court  of  Common  Pleas  laid  it  down  as  a  general  rule, 
that  security  for  costs  is  never  exacted  where  the  plaintiff  is  about  to 
go  abroad,  but  that  it  is  necessary  that  he  should  have  actually  left 
this  country.  That  rule  was  acted  upon  by  *the  same  Court  in  p^«-  ^ 
an  Anonymous  case,  8  Taunt.  737.»  In  the  more  recent  deci-  '- 
sion  of  this  Court  in  Dowling  v.  Harman,  6  M.  &  W.  131,  the  applica- 
tion was  refused  upon  the  authority  of  the  two  preceding  cases ;  and 
Pabke,  B.,  said :  « In  the  absence  of  any  decision  to  the  contrary,  we 
must,  for  the  sake  of  uniformity,  adhere  to  the  rule  there  laid  down.*' 
Key  V,  Gumey,  8  Dowl.  559,  at  first  sight,  seems  to  have  a  contrary 
aspect ;  but  it  does  not  appear  from  the  report  that  the  plaintiff  was  in 
this  country  at  the  time  of  the  application.  The  only  case  which  is 
opposed  to  the  uniform  current  of  authorities  is  that  of  Oliva  v.  John- 
son, 5  B.  &  Aid.  908.^  It  was  there  said  by  the  Court,  that  the  affida- 
vit in  opposition  to  the  rule  ought  to  have  stated,  <^  that  the  plaintiff 
has  been  and  is  now  a  resident  in  this  country,  and  that  he  intends  to 
continue  here*'*  But  the  question  was  very  summarily  disposed  of,  and 
neither  of  the  cases  in  the  Court  of  Common  Pleas  was  referred  to ; 
and  moreover,  in  Dowling  v.  Harman  no  reference  was  made  to  Oliva 
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V.  Johnson.     It  is  therefore  submitted  that,  upon  that  part  of  the  deci- 
eion,  the  latter  case  cannot  be  supported. 

T.  Jone$j  in  support  of  the  rule. — ^A  plaintiff,  who  is  a  foreigner,  and 
who  is  a  mere  visiter  here,  and  has  no  intention  of  taking  up  his  perma- 
nent residence  in  this  country,  ought  to  give  security  for  costs,  unless 
he  sue  in  form&  pauperis.  If  the  rule  were  otherwise,  a  plaintiff  in 
such  a  condition  would  have  the  advantage  of  obtaining  a  judgment  in 
his  favour,  without  running  any  risk  of  having  to  pay  costs  in  case  of 
failure.  The  plaintiff's  aflBidavit  gives  rise  to  this  objection,  for  it  states, 
that  he  intends  to  remain  here  until  judgment  is  obtained  in  this  action ; 
and  that  is  the  principal  answer  he  relies  upon  to  a  challenge  that  he  is 
*«1  «1  ^^^^  ^^^  *  mere  temporary  purpose.  No  doubt  *the  authorities 
-'  are  not  consistent :  Oliva  v,  Johnson  is  in  the  defendant's  favour ; 
and  in  Naylor  v.  Joseph,  10  Moo.  522,  the  Court  held  that,  if  the  plain- 
tiff be  not  actually  domiciled  in  England,  he  is  bound  to  give  the  de- 
fendant security  for  costs. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
It  was  decided,  as  recently  as  the  year  1840,  by  this  Court,  in  the  case 
of  Dowling  v.  Harman,  6  M.  &  W.  131,  that  where  a  plaintiff,  who  is  a 
foreigner,  is  actually  in  this  country,  the  Court  will  not  impose  upon 
him  the  condition  of  giving  security  for  costs.  The  rule  is  a  reasonable 
one,  which  requires  a  foreigner,  who  comes  here,  brings  his  action,  and 
then  leaves  the  country,  to  give  security  for  costs,  that  the  Court  may 
be  sure  that,  in  case  of  a  decision  against  him,  the  judgment  may  have 
some  effect.  The  plaintiff  states,  that  he  came  from  Greece  for  the 
purpose  of  bringing  this  action,  and  that  he  is  here  now,  and  that  he 
fully  intends  to  remain  here  until  judgment  is  obtained  in  it.  It  has 
been  urged,  that  the  plaintiff's  affidavit  is  not  sufficient,  and  that  the 
course  of  practice  relied  upon  by  his  counsel  would  lead  to  much  incon- 
venience. I,  however,  think  that  it  is  by  far  more  convenient  to  adhere 
to  the  express  decision  of  this  Court  in  the  case  of  Dowling  v.  Harman, 
which  is  in  accordance  with  the  cases  in  the  Court  of  Common  Pleas. 
It  is  very  true  that  Oliva  v.  Johnson  was  not  cited  there ;  but,  on  the 
other  hand,  no  reference  was  made  to  the  older  cases  relied  upon  by  Mr. 
WUles.  I  therefore  think  that  we  are  bound  by  the  more  recent  decision 
of  this  Court. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  requsite  that  the 
plaintiff  should  state  in  his  affidavit  that  he  is  resident  in  this  country, 
Q-tcn  *^  prevent  a  stay  of  proceedings  *until  he  shall  have  given 
■^  security  for  costs.  The  plaintiff's  affidavit  does  state  that.  It 
is  suggested  that  he  ought  to  go  further,  and  to  state  that  he  intends 
to  take  up  his  permanent  residence  here ;  but  such  a  statement  would 
be  of  very  little  avail,  for  he  might  change  his  intention  the  moment 
judgment  had  been  given.  The  fact  of  his  being  actually  resident  heic 
IB  the  true  criterion  by  which  the  question  is  to  be  settled. 
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PliATT,  B. — ^I  always  thouglit  that,  by  the  rule  which  preyaOs  in  thitf. 
Court,  security  for  costs  is  not  exacted  of  a  plaintiff  who  is  a  foreigner, 
except  he  be  out  of  the  jurisdiction  of  the  Court.    Sut  here  he  states 
that  he  is  within  it. 

Martin,  B.— I  think  that  the  true  principle  is  to  be  found  in  the 
judgment  of  my  Brother  Parks  in  the  case  of  Dowling  v.  Harman ; 
and  it  is  to  be  observed,  that  although  he  was  engaged  as  counsel  in  the 
case  of  Oliva  v.  Johnson,  he  does  not  advert  to  it  in  his  judgment  in 
that  of  Dowling  v.  Harman. 

Bule  discharged,  with  costs. 


♦Jolly  v.  Handcook.    May  29.  [*820 

A  deed,  eteented  by  a  married  woman,  to  pass  real  estate,  and  indorsed  with  a  memorandum 
of  aoknowledgment  before  a  Judge,  Ac,  nnder  the  84ih  section  of  the  8  A  4  WilL  4,  o.  74,  is 
not  effeotnal,  nnless  a  oertificate  of  that  acknowledgment  be  iUed  of  record  in  the  Court  of  Com- 
mon Pleas,  as  required  by  the  85th  section. 

Assumpsit  for  money  had  and  received,  money  paid,  &c. — ^Plea,  non 
assumpsit ;  and  issue  thereon. 

At  the  trial,  before  Wiohtman,  J.,  at  the  last  Stafford  Assizes,  it 
appeared  that  the  action  was  brought  by  the  plaintiff  as  purchaser, 
against  the  defendant  as  vendor,  of  a  certain  real  estate,  for  the  recovery 
of  the  deposit  money  on  the  sale  thereof.  In  the  course  of  the  cause^ 
it  became  necessary  for  the  defendant,  in  order  to  establish  a  good  title 
to  the  property  in  question,  to  show  that  the  interest  of  one  Mary 
Handcock,  a  married  woman,  had  been  duly  barred  by  a  deed  of  mort- 
gage executed  by  her.  The  deed  was  produced,  and  had  endorsed  thereon 
a  memorandum  of  acknowledgment  before  Commissioners,  as  required 
by  the  3  &  4  Will.  4,  c.  74,  s.  84.  It  was  then  objected  on  the  part  of 
the  plaintiff,  that  this  memorandum  of  itself  was  insufficient ;  and  that 
it  ought  to  be  shown  that  a  certificate  of  that  acknowledgment  had  been 
filed  of  record  in  the  Court  of  Common  Pleas  under  the  85th  section. 

A  verdict  was  found  for  the  plaintiff  for  the  amount  claimed,  with 
leave  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
a  verdict  for  him. 

Alexander^  in  last  Term,  obtained  a  rule  nisi  in  pursuance  of  the  leave' 
reserved. 

Keating  and  Pigott  showed  cause. — ^The  question  is  simply,  whether 
the  memorandum  of  acknowledgment  on  this  deed,  without  proof  of  a 
certificate  having  been  duly  filed,  is  sufficient  to  bar  the  title  of  the 
married  woman  who  executed  the  deed,  within  the  true  meianing  of  the 
8  &  4  Will.  4y  c.  74.    The  question  turns  upon  several  sections  of 
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tliat  Act,  and  more  especially  upon  the  85th  and  86th.  The  Act  was 
*RQM  passed  for  <<the  abolition  of  fines  *and  recoveries,  and  the  snb- 

-^  stitution  of  more  simple  modes  of  assnrance."  Bj  section  77  a 
married  woman  may,  with  her  husband's  concnrrence,  by  deed  dispose 
of  lands  (with  certain  exceptions)  ms  freely  and  elTectaally  as  she  coald 
do  if  she  were  a  feme  sole.  By  section  79,  every  deed  executed  under 
the  Act  (except  in  a  specified  case)  must  be  acknowledged  by  her  before 
a  Judge  of  one  of  the  Superior  Courts,  or  a  Master  in  Chancery,  or 
two  commissioners,  &c.  And  by  section  80,  the  Judge,  &c.,  before 
receiving  such  acknowledgment,  must  examine  her  apart  from  her  hus- 
band. Section  81  provides  for  the  due  appointment  of  the  commis- 
sioners. And  by  section  84,  when  the  married  woman  acknowledges 
the  deed,  the  person  who  takes  the  acknowledgment  is  required  to  sign 
a  memorandum  to  the  effect  of  the  form  there  given,  and  also  a  certifi- 
cate of  the  taking  of  such  acknowledgment.  And  by  section  85  it  is 
enacted,  that  <<  every  such  certificate  as  aforesaid  of  the  taking  of  an 
acknowledgment  by  a  married  woman  of  any  such  deed  as  aforesaid, 
together  with  an  affidavit  by  some  person  verifying  the  same,  and  the 
signature  thereof  by  the  party  by  whom  the  same  shall  purport  to  be 
signed,  shall  be  lodged  with  some  officer  of  the  Court  of  Common  Pleas 
at  Westminster,  to  be  appointed  as  hereinafter  mentioned ;  and  such 
officer  shall  examine  the  certificate,  and  see  that  it  is  duly  signed,  either 
by  some  Judge,  or  Master  in  Chancery,  or  by  two  commissioners 
i4>pointed  pursuant  to  this  Act,  and  duly  verified  by  affidavit  as  afore- 
said ;  and  shall  also  see  that  it  contains  such  statement  of  particulars 
as  to  the  consent  of  the  married  woman,  as  shall  from  time  to  time  be 
required  in  that  behalf;  and  if  all  the  requisites  in  this  Act  in  regard 
to  the  certificate  shall  have  been  complied  with,  then  such  officer  shall 
cause  the  said  certificate  and  the  affidavit  to  be  filed  of  record  in  the 
said  Court  of  Common  Pleas."  Next  follows  the  86th  section,  which 
enacts,  that  «<  when  the  certificate  of  the  acknowledgment  of  a  deed 
^Qooi  *^7  ^  married  woman  shall  be  so  filed  of  record  as  aforesaid,  the 

-^  deed  so  acknowledged  shall,  so  far  as  regards  the  disposition, 
release,  smTender,  or  extinguishment  thereby  made  by  any  married 
woman,  whose  acknowledgment  shall  be  so  certified  concerning  any 
lands  or  money  comprised  in  such  deed,  take  effect  from  the  time  of  its 
being,  acknowledged,  and  the  subsequent  filing  of  such  certificate  as 
aforesaid  shall  have  relation  to  such  acknowledgment."  By  section  88, 
«<  after  the  filing  of  any  such  certificate  as  aforesaid,  the  officer  nith 
whom  the  certificate  shall  be  lodged  shall  at  any  time  deliver  a  copy, 
signed  by  him,  of  any  such  certificate  to  any  person  applying  for  such 
copy ;  and  every  such  copy  shall  be  received  as  evidence  of  the  acknow- 
ledgment of  the  deed  to  which  such  certificate  shall  refer."  By  section 
89,  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  is  to  appoint 
the  officer  with  whom  the  certificates  shall  be  lodged;  and  the  Court  is 
to  make  orders  touching  the  examination,  memorandums,  certificates. 
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affidayits,  and  various  other  matters.  It  is  clear,  from  the  language 
of  the  Act,  that  the  mere  memorandum,  without  the  certificate  having 
been  duly. enrolled,  is  not  sufficient  to  bar  the  right  of  a  married 
woman ;  for,  until  that  be  done,  the  execution  of  the  conveyance  is  an 
inchoate  and  ineffectual  act.  If  a  title,  so  professed  to  be  transferred, 
and  without  such  enrolment,  were  held  to  be  good,  it  would  not  be  to 
the  advantage  either  of  the  purchaser  or  of  the  disposer  of  an  estate  to 
see  that  the  statute  had  been  carried  out,,  by  having  the  certificate  duly 
filed.  The  86th  section,  which  states  that  the  filing  of  the  certificate 
shall  have  relation  to  the  acknowledgment,  shows  that  the  concurrence 
of  both  acts  is  necessary  to  render  the  transfer  complete.  The  object 
of  the  filing  of  the  certificate  is  to  give  the  officer  who  files  it  an  oppor- 
tunity of  ascertaining  whether  the  several  requisites  of  the  statute  have 
been  duly  observed,  and,  in  case  they  should  not  have  been,  to  refuse 
*to  file  the  certificate.  The  object  of  the  statute  is  also  to  r^cooQ 
enable  persons  by  search  to  ascertain  whether  the  acknowledg-  ^ 
ment  has  been  made.  Certain  rules  were  framed  by  the  Chief  Justice 
of  the  Court  of  Common  Pleas  under  the  powers  given  for  that  purpose 
by  the  89th  section ;  by  one  of  which  it  is  ordered,  « that  the  certifi- 
cate and  affidavits  verifying  the  same  shall,  within  one  month  from  the 
making  of  the  acknowledgment,  be  delivered  to  the  proper  officer 
appointed  under  the  said  Act,  and  that  the  officer  shall  ntt  after  that 
time  receive  the  same  without  the  direction  of  the  Court  or  a  Judge ;" 
and  it  goes  on  to  provide  for  the  fees  id  be  paid  <<to  the  Judges, 
Masters,  and  commissioners  for  taking  acknowledgments  of  married 
women,  and  the  clerk  of  the  peace  or  his  deputy  for  examining  the  cer- 
tificate and  affidavit,  and  filing  and  annexing  the  same."  The  practice 
of  conveyancers  is  in  favour  of  the  plaintiff's  position :  2  Hayes  on 
Conveyancing,  5th  edit.,  p.  240,  n. ;  1  Stephen's  Comm.  442. 

Alexander  and  Pigott  in  support  of  the  rule. — This  statute  is  very 
carefully  worded,  and  does  not  contain  any  express  enactment  which 
declares  that  the  filing  of  the  certificate  shall  be  essential  to  the 
transfer.  The  several  provisions  which  relate  to  the  filing  of  the  cer- 
tificate are  not  imperative,  but  merely  directory.  The  77th  section 
requires  the  deed  to  be  acknowledged  by  the  married  woman  as  therein- 
after directed.  That  has  reference  to  the  79th  section.  And  the  80th 
section  expressly  renders  the  deed  void  if  not  acknowledged ;  but  there 
is  no  enactment  by  which  the  instrument  of  transfer  is  said  to  be  void 
where  the  certificate  shall  not  be  filed.  The  86th  section  gives  to  the 
filing  of  the  certificate  the  relation  to  the  acknowledgment,  as  being 
the.  act  which  makes  the  transfer  valid.  The  practice  of  conveyancers 
has  been  adopted  from  motives  of  caution.  The  deed  here  was  there- 
fore valid. 

^Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  ought  to  be  rutoqA 
discharged.  It  appears  to  me  that  the  3  &  4  Will.  4,  c.  74,  renders  '- 
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it  essential  that  this  document  shonld  not  only  be  acknowledged  bj  the 
married  woman,  as  directed  by  the  Act,  but  also  that  a  certificate  of 
the  acknowledgment  should  be  filed  of  record,  before  any  use  can  be 
made  of  the  document ;  and  I  think  that  a  perusal  of  these  clauses 
cannot  lead  to  any  other  conclusion.  It  has,  indeed,  been  contended, 
that  although,  in  some  of  the  clauses  of  the  statute,  it  is  expressly 
enacted  that  the  deed  shall  be  void  unless  certain  matters  are  complied 
with,  it  is  nowhere  expressly  declared,  and  not  even  in  those  clauses 
which  require  the  certificate  to  be  filed,  that  the  deed  shall  be  void  if 
that  form  be  not  observed.  But  the  86th  section  says,  that  <<  when  the 
certificate  of  the  acknowledgment  of  a  deed  by  a  married  woman  shall 
be  so  filed  of  record  as  aforesaid^  the  deed  so  acknowledged  shall  take 
effect  from  the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  as  aforesaid  shall  have  relation  back  to  such 
acknowledgment/'  It  can  hardly  be  contended  that,  by  this  language, 
the  transfer  is  to  be  considered  as  complete  and  valid  by  virtue  of  the 
acknowledgment  alone,  and  before  the  certificate  is  filed.  The  obvious 
meaning  of  the  clause  is  this, — ^the  certificate,  when  filed,  is  to  have 
relation  back  to  the  date  of  the  acknowledgment,  when  it  shall  itself 
take  effect ;  but  if  the  certificate  be  not  filed,  that  then  the  acknowledg- 
ment shall  not  have  any  effect  whatever.  It  is  clear  that  the  legis* 
lature  passed  this  statute  for  the  purpose  of  enabling  married  women 
to  perform  certain  acts,  which  are  to  be  considered  as  valid  only  when 
done  in  a  certain  prescribed  manner ;  and  further,  that  the  fact  of 
those  acts  having  been  done  in  the  manner  required  is  also  to  be 
recorded. 

Platt,  B. — I  am  of  the  same  opinion.  The  laws  of  this  country 
*R9^1  ^^^^  always  imposed  upon  married  women  about  *to  transfer 
"^  their  rights  to  property,  the  necessity  of  being  subject  to  an 
examination  by  a  commissioner  or  other  properly  appointed  officer,  that 
it  may  be  ascertained  whether  the  transfer  they  are  about  to  make  is  a 
voluntary  one,  and  is  not  made  by  compulsion  of  the  husband.  This 
law  is  for  their  protection,  by  affording  them  due  caution,  lest  they 
should  do  that  which  may  be  injurious  to  their  rights.  Prior  to  this 
statute,  the  examination  was  conducted  by  the  Judges  of  the  Court  of 
Common  Pleas,  and  the  whole  proceeding  appeared  of  record.  But  this 
statute  has  merely  introduced  another  mode  of  doing  the  same  thing. 
After  the  execution  of  the  deed,  the  married  woman  is  in  the  next  place 
examined  by  the  commissioner  or  Judge  apart  from  her  husband,  to 
ascertain  whether  she  be  under  any  improper  control,  or  whether  that 
which  she  is  about  to  do  is  her  own  voluntary  act.  It  is,  moreover,  the 
duty  of  the  examining  officer  to  describe  tq  her  the  nature  of  the  trans- 
action, by  pointing  out  what  it  is  with  which  she  is  about  to  part.  Now, 
some  cases  have  occurred,  where  the  woman,  upon  such  an  explanation 
being  afforded  her,  has  resolutely  refused  to  part  with  her  right  and 
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interest  in  the  property.     This  is  a  proof  of  the   importance  and 
necessity  of  such  an  examination.   The  next  step  is  for  the  party  before  > 
irhom  she  goes  to  certify  the  fact  that  the  execution  of  the  deed  was  . 
voluntary  on  her  part.    The  certificate  is  then  to  be  filed.    This  having  *« 
been  done,  the  entire  proceeding  is  as  public  a  one  as  it  was  before  the  • 
statute ;  the  whole  object  of  the  statute  being  to  substitute  a  new  mode  ^ 
of  carrying  out  what  the  law  had  required  before,  and  provision  being 
also  made  that  the  act  of  disposition  by  the  married  woman  shall  be  of 
an  equally  pubUc  character.     The  statute  then  enacts,  that,  after  this  ^ 
examination  is  over,  the  acknowledgment  is  to  be  made,  and  the  certi'* 
ficate  of  acknowledgment  signed,  and  it  goes  on  to  say, — <cWhen  the- 
certificate  shall  be  so  filed  of  record,'*  but  not  till  then — <<  the  deed  po 
acknowledged  shall  take  ^effect  from  the  time  of  its  being  rutooa 
acknowledged."    The  certificate  is  to  take  effect  by  relating  ^ 
back  to  the  date  of  the  acknowledgment,  the  reason  for  that  being 
that  the  deed  may  have  relation  to  that  date,  and  not  to  the  date  of 
its  execution. 

MARxm,  B. — ^A  reference  to  the  state  of  the  common  law  as  it  was 
before  this  statute  passed  will  assist  us  in  arriving  at  its  true  construe--' 
tion.    There  can  be  no  doubt  that,  before  the  statute,  a  married  woman 
was  not  in  a  situation  to  transfer  real  property  without  being  a  party 
to  a  record ;  and  accordingly,  the  transfer  used  to  be  effected  by  means 
of  a  fine.     The  object  of  this  statute  was  to  accomplish  the  same  end ; 
by  substituting  an  analogous  proceeding  in  lieu  of  the  inconvenient 
process  by  way  of  fine.     The  77th  section  enacts,  that  the  disposition 
thus  made  by  the  married  woman  shall  have  the  same  effect  as  if  she 
were  a  feme  sole,  <<  save  and  except  that  no  such  disposition,  release, . 
&c.,  shall  be  valid  and  effectual,  unless  the  husband  concur  in  the  deed 
by  which  the  same  shall  be  effected,  nor  unless  the  deed  be  acknowledged 
by  her.  <<  The  defendant's  counsel  would  draw  from  thence  the  inference, . 
that,  provided  these  things  be  done,  the  deed  shall  be  valid ;  but,  by 
reference  to  other  parts  of  the  statute,  it  will  be  seen  that  this  is  not 
the  case.     It  is  true  that,  after  the  acknowledgment  has  been  made 
before  the  Judge  or  commissioner,  the  woman  cannot  retreat,  as  there 
does  not  remain  anything  to  be  done  by  her ;  she  has  no  control  over 
the  further  steps  to  be  taken.     The  case  is  analogous  to  the  old  pro« « 
ceeding  by  way  of  bargain  and  sale,  whereby  freehold  estate  was  con 
veyed  under  the  old  statute.     The  effect  of  the  filing  of  the  certificate 
is  to  make  her  former  act  absolutely  operative ;  and  when  that  is  once 
done,  the  conveyance  operates  from  the  time  of  her  acknowledgment 
of  it,  just  as  a  bargain  and  sale  operated  from  the  time  when  the  enrol* 
ment  was  made.    *This  also  appears  from  the  concluding  portion  r^cooT 
of  the  89th  section,  which  enacts,  that  the  Lord  Chief  Justice  ^ 
of  the  Common  Pleas  shall  regulate  the  fees  <<  to  be  paid  for  taking : 
acknowledgments  of  deeds,  and  for  examining  married  women^  and  .for  i 
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the  proceedings,  matters,  and  things  required  by  this  Act  to  be  had, 
done,  and  executed,  for  completing  and  giving  effect  to  such  acknowledg- 
ment and  examination."  The  legislature,  therefore,  dearlj  intended 
something  to  be  done  to  complete  this  act  of  the  married  woman, 
namely,  by  having  this  certificate  signed  by  the  Judge  or  commissioner, 
and  then  enrolled  of  record.  When  that  has  been  done,  the  vrife  is 
considered  in  point  of  law  to  have  done  that  which  otherwise  is  not 
binding.  I  may  add,  that  this  rule  was  not  granted  from  any  serious 
doubts  that  the  Court  entertained  at  the  time  of  the  motion,  but  because 
the  point  was  much  pressed,  and  one  of  the  members  of  the  Court 
observed  that  the  question  was  one  of  some  importance,  and  had  never 
as  yet  come  before  the  Courts.    • 

Rule  discharged* 


Fbxbgard  v.  Barnbs  and  Barton.    June  1  &  3. 

A.  B.  obtein«d  a  BftgiitraWi  wamnt  for  the  apprehflnsioii  of  C.  I>.  upon  a  erimiiial  ehaigi^ 
which,  on  the  hearings  was  disniiued.  Thia  warrant  wae  direeted  "  To  the  constable  of  D.*  (a 
parish  in  the  ooonty  of  W.)  A.  B.  delirered  the  warrant  to  a  county  eoiutabU  of  W.,  and 
directed  him  to  exeeate  it»  which  he  did : — ^Held,  that  the  wairant  could  not  be  executed  hj 
any  other  constable  than  by  a  constable  of  the  parish  of  D,,  and  consequently  that  the  ezeen- 
Hon  of  it  by  the  county  constable  was  ille^^ 

Secondly,  that  trmpoM  lay  against  A.  B. 

Thirdly,  the  action  not  baring  been  brought  within  six  months  after  the  commission  of  the  trea* 
pass,  that  the  constable  was  protected  under  the  0th  and  8th  sections  of  the  24  Geo.  2,  c  44. 

Tbbspabs  for  breaking  and  entering  the  plaintiff's  house,  and  for 
assaulting  and  imprisoning  him. 

Plea,  not  guilty  <<  by  statute ;"  and  issue  thereon. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Wiltshire  Assizes,  the 
following  facts  appeared:  —  The  plaintiff  and  the  defendant  Barnes 
resided  at  Dauntsey,  in  Wiltshire,  and  the  defendant  Barton  was  a 
county  police  constable  appointed  under  the  2  &  8  Vict.  c.  98,  s.  8,  and 
was  attached  to  the  district  in  which  Dauntsey  was  situate.    Barnes, 


*828] 


^having  lost  some  lamps,  and  entertaining  suspicions  against  the 


plaintiff,  proceeded  to  a  magistrate,  and  obtained  a  warrant  to 
search  the  plaintiff's  premises,  and  to  apprehend  him.  This  warrant 
was  headed  « Wilts  (to  wit),"  and  was  directed  **To  the  eanetable  of 
JDatenteey."  Barnes  delivered  the  warrant  to  Barton,  and  directed  him 
to  execute  it.  Barton  thereupon  went  to  the  plaintiff's  house,  and 
having  obtained  the  lost  lamps  from  the  plaintiff's  wife,  was  told  by 
Barnes  to  do  his  duty.  He  accordingly  arrested  the  plaintiff,  and 
carried  him  before  the  magistrate  by  whom  the  warrant  was  granted ; 
but,  after  hearing  the  case,  he  dismissed  the  charge.  This  took  place 
ill  the  early  part  of  July,  1851 ;  but  this  action  was  not  comm^ioed 
imtil  the  latter  end  of  January,  1852,  being  more  than  six  months  afiw 
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tKe  committing  of  the  acts  of  trespass.    It  further  appeared,  that  a 
ooBStable  had  been  duly  appointed  to  the  parish  of  Danntsej. 

The  defendants  justified  under  the  21  Jac.  1,  c.  12, 1  &  2  Will.  4,  c. 
41,  2  &  8  Yict.  c.  93,  and  8  &  4  Vict.  c.  88 ;  and  contended,  first,  that 
they  were  both  justified  under  the  warrant ;  and,  secondly,  on  the  part 
of  Barnes,  that,  as  against  him,  the  form  of  action  was  misconceiyed, 
and  it  ought  to  have  been  case  and  not  trespass ;  and  thirdly,  as 
respected  Barton,  that  the  action  ought  to  have  been  brought  within  the 
period  of  six  months,  as  required  by  the  24  Geo.  2,  c.  44,  s.  8.  The 
learned  Judge  nonsuited  the  plaintiff,  with  leave  to  him  to  move  to  set 
the  nonsuit  aside,  and  to  enter  a  verdict  for  15{.,  which  sum  was  con* 
tingently  assessed. 

Khugldke^  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Orowder  and  Hodges^  for  the  defendant  Barnes,  and  Sladej  for  Barton, 
showed  cause. — First,  both  defendants  are  protected  by  the  warrant, 
which  was  executed  by  a  constable  of  the  county  in  which  Dauntsey  is 
situate,  '^and  who  was  also  attached  to  that  district,  although  it  r^cooq 
was  not  executed  by  the  constable  of  that  parish.  Under  the  '- 
2'  &  8  Vict.  c.  98,  s.  8,  the  defendant  Barton  had  all  the  powers  of 
executing  warrants  in  that  parish  by  virtue  of  his  authority  which 
extended  through  the  county.  It  is  therefore  submitted,  that  it  was 
not  essential  to  the  validity  of  the  warrant  that  it  should  be  executed 
by  the  parish  constable.  Where  two  or  more  constables  are  appointed 
to  a  parish,  a  question  might  arise  by  whom  the  warrant  could  be 
executed. 

Secondly,  with  respect  to  Barnes,  trespass  does  not  lie  against  him, 
as  he  merely  set  the  law  in  motion.  The  plaintiff's  proper  remedy,  if 
any,  was  by  an  action  on  the  case.  In  West  v.  Smallwood,  3  M.  &  W. 
418,  it  was  held,  that  where  a  party  lays  a  complaint  before  a  magis- 
trate on  a  subject-matter  over  which  he  has  a  general  jurisdiction,  and 
tho  magistrate  grants  a  warrant,  upon  which  the  party  charged  is 
arrested,  the  party  laying  the  complaint  is  not  liable  as  a  trespasser, 
although  the  particular  case  be  one  in  which  the  magistrate  had  no 
authority  to  act.  And  in  Brown  v.  Chapman,  6  C.  B.  365,*  it  was  held, 
that  where  a  party  sets  the  law  in  motion,  even  where  there  is  want 
of  jurisdiction  on  the  part  of  the  magistrate,  the  former  is  not  liable 
as  a  trespasser.  Elsee  v.  Smith,  1  Dowl.  k  By.  97,  and  Barker  v.  Rol- 
linson,  1  G.  &  M.  880,  are  to  the  like  effect.  Here  the  defendant  Barnes 
merely  handed  over  the  warrant  to  the  constable,  with  directions  to 
execute  it ;  but  he  did  not  take  any  part  in  the  arrest  itself.  He  was 
not  present  when  the  act  of  trespass  was  committed.  [Martin,  B.— ^ 
^e  defendant  Barnes  directed  Barton  to  arrest  the  plaintiff,  and  at 
the  same  time  delivered  to  him  what  professed  to  be  a  warrant ;  now, 
if  that  turns  out  to  be  a  mere  piece  of  waste  paper,  the  defendant 
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^MCM  -'^^^^  ^^  ^  trespasser,  for  the  trespass  is  committed  by  liis  *direo- 
-'  tions.  Aldbbson,  B. — Suppose  A.  B.  directs  his  servant  to 
arrest  C.  D.,  and  his  servant  does  so,  and  there  is  no  justification  f<Nr 
the  arrest,  A.  B.  is  a  trespasser.  There  can  hardly  be  a  doubt  upoa 
this  point.] 

Kinglake,  Serjt.  {F.  Edwards  with  him),  was  stopped  by  the  Court 
upon  the  question  as  to  the  form  of  the  action. — First,  the  warrant, 
being  directed  to  the  constable  of  Dauntsey,  and  to  no  other  person^ 
could  not  legally  be  executed  by  a  county  constable.  The  office  of 
parish  constable  is  distinct  from  that  of  a  county  constable ;  and  the 
duties  of  each,  and  their  appointment,  have  been  frequently  the  subjects 
of  distinct  legislative  enactments.  In  the  year  1828  the  rule  was  held 
to  be  plain  that,  <<  where  a  warrant  is  directed  to  any  one  by  name,  he 
may  execute  it  anywhere  within  the  jurisdiction  of  the  magistrates ; 
but  where  it  is  directed  by  the  description  of  an  office,  then  an  officer 
cannot  act  beyond  the  precincts  of  his  office:"  Per  Best,  J.,  in  Bex  v. 
Weir,  1  B.  &  C.  296.*  In  the  following  year  the  legislature  passed  an 
Act,  the  5  Geo.  4,  c.  18,  for  the  purpose  (inter  alia)  of  <<  facilitating 
the  execution  of  warrants  by  constables ;"  and  by  section  6,  which, 
after  reciting  « that  warrants  addressed  to  constables,  headboroughs, 
&c.,  or  other  peace-officers  of  such  respective  parishes,  &c.,  cannot  be 
lawfully  executed  by  them  out  of  the  precincts  thereof  respectively,'* 
it  was  enacted,  that  it  should  be  lawful  for  every  constable  and  for  every 
headborough,  &c.,  or  other  peace-officer  for  every  parish,  &c.,  or  place, 
to  execute  any  warrant  out  of  his  precincts,  provided  it  was  within  the 
jurisdiction  of  the  justice  granting  or  backing  the  warrant.  The  powers 
of  a  parish  constable  were  defined  and  extended  by  this  Act.  And  by 
the  5  &  6  Vict.  c.  109,  <<  An  Act  for  the  appointment  and  payment  of 
parish  constables,"  further  express  provisions  were  made  with  reference 
*R^11  ^^  ^^^  ^qualification,  &c.,  of  these  officers.  It  therefore  follows 
^  from  a  reference  to  these  Acts,  that  the  offices  of  parish  and 
county  constables  are  distinct,  and  that  the  powers  of  a  parish  consta* 
ble  in  the  execution  of  these  warrants  may  be  co-extensive  with  the 
powers  intrusted  to  county  constables.  But  the  defendants  contend 
that,  under  the  2  &  8  Vict.  c.  98,  s.  8,  a  county  constable  is  empow«»ed 
to  execute  warrants  in  any  part  of  that  county  in  which  he  is  appointed 
to  act ;  and  that,  under  the  3  &  4  Vict.  c.  88,  s.  27,  by  which  justices 
of  the  peace  are  empowered  to  appoint  constables  to  particular  districts 
consisting  of  parishes,  the  defendant  Barton  was  authorized  to  act  in 
this  parish.  And  the  defendants  further  rely  upon  the  11  &  12  Tict. 
c.  42,  s.  10,  which  enacts  that  every  warrant  <<  may  be  directed  either 
to  any  constable  or  other  person  by  name,  or  generally  to  the  constable 
of  the  parish  or  other  district  within  which  the  same  is  to  be  executed, 
ifithout  naming  him,  or  to  such  constable  and  all  other  constables  or 
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peace-officers  in  the  county  or  other  district  within  which  the  justice  or 
justices  issuing  such  warrant  has  or  have  jurisdiction,  or  generally  to 
all  the  constables  or  peace-officers  within  such  last-mentioned  county  or 
district."  But  the  defendants  have  not  obeyed  the  requirements  of  that 
section,  which  was  passed  with  the  intention  of  affording  protection  to 
persons  using  ordinary  care ;  for  the  warrant  here  is  directed  to  a  spe- 
cific officer,  but  was  delivered  to  another  person,  and  was  executed  by 
him. 

Secondly,  the  defendant  Barton  is  not  within  the  protection  of  the 
6th  and  8th  sections  of  the  24  Geo.  2,  c.  44.  The  arrest  here  was  not 
made  « in  obedience  to  the  warrant,"  inasmuch  as  the  warrant  did  not 
justify  the  act.  The  defendants  are  in  the  situation  of  a  person  acting 
without  a  warrant.  Where  a  warrant  commands  the  officer  to  r^cgoQ 
take  the  goods  of  A.,  and  he  takes  those  of  B.  '*'by  mistake,  the  *- 
Act  applies :  Parton  v.  Williams,  8  B.  &  Aid.  830.* — He  was  then 
stopped  by  the  Court. 

Aldbrbok,  B. — ^I  think  that,  in  this  case,  if  my  brother  Kinglahe 
will  give  up  that  part  of  the  rule  which  affects  Bartpn,  the  constable^ 
the  rule  ought  to  be  absolute  against  the  defendant  Barnes.  The  partie9 
ought  to  have  followed  the  direction  of  the  warrant,  which  requires  that 
it  should  be  executed  by  the  parish  constable.  But  I  think  it  is  clear 
that  the  constable  comes  within  the  protection  of  the  6th  and  8th  sec- 
tions of  the  24  Geo.  2,  c.  44,  by  which  the  action  must  be  brought 
against  a  constable  within  six  months  after  the  alleged  trespass,  where 
he  intends  to  act  under  the  warrant,  and  does  not  use  it  colourably. 

.    Platt,  B.,  concurred. 

Martin,  B. — ^I  think  the  11  k  12  Vict.  c.  42,  a.  12,  leaves  no  doubt 
upon  the  point  as  to  the  execution  of  the  warrant.  The  party  to  exe- 
cute it  was  the  parish  constable  of  Dauntsey.  This  the  defendant 
Barton  was  not.  But  still  I  think  he  is  entitled  to  the  protection  of 
the  22  Geo.  2,  c.  44,  ss.  6  &  8.     . 

Bnle  absolute  accordingly.(a) 

•  B.  0.  L.R.TOL  6. 
(«)  Pollock,  0.  B.,  had  left  the  Cknort  dnriag  the  argiimeikt. 


SB 
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♦838]    *GRiNnAM  and  Others  v.  Card  and  Others.    May  22. 

Bj  the  22d  seotion  of  the  Friendlj  Societies  Act,  13  A  14  Vict  c.  115,  aaj  dispute  ariiiiif 
between  the  memben  of  any  friendly  aocietj  and  the  trustees,  treaanrer,  or  other  offieer,  or 
committee  thereof,  shall  be  settled  in  such  manner  as  the  rules  of  snoh  society  shall  direo% 
and  the  decision  so  made  shall  be  binding  and  oonolosiye ;  bnt  if  snoh  dispute  shall  be  of  soek 
a  kind,  that,  for  the  settlement  of  it,  according  to  the  laws  in  force,  recourse  must  be  had  to  a 
Court  of  equity,  it  may  be  referred,  at  the  option  of  either  party,  to  the  judge  of  the  county 
eourtb 

Where,  by  the  rules  of  a  fHendly  society,  disputes  between  members  and  the  trustees  may  be  r«- 
ferred  to  the  arbitration  of  a  certun  number  of  the  committee,  a  dispute,  which  affects  the 
interests  of  all  the  indiyidual  members  of  the  society,  arising  between  some  of  its  memben^ 
who  are  also  members  of  the  committee,  and  the  trustees^  where  the  question  is  not  out 
which  necessarily  requires  that  recourse  should  be  had  to  a  Court  of  equity,  such  dispute 
cannot  be  referred  to  the  judge  of  the  county  court»  but  must  be  refened  to  other  memben  of 
the  committee. 

Where  a  dispute  arose  between  two  of  the  members  of  the  committee  of  a  friendly  society  and  the 
trustees,  touching  the  distribution  of  a  fkind  in  the  hands  of  the  latter;  and  by  one  of  the  rules 
of  the  society,  it  was  ordered  that  disputes  were  to  be  rbforred  to  such  members  of  the  eommitfcffe 
as  should  not  be  personally  interested  in  the  matter : — ^Held»  that  the  judge  of  the  county  eovt 
had  no  jurisdiction  in  such  ease ;  and  the  Court  granted  a  prohibition  against  further  proceed- 
ings in  a  plaint  issued  out  of  the  court  orer  which  he  presided. 

HoNYMAK  had  obtained  a  rule,  calling  on  the  plaintiflb  in  a  plaint  of 
Grinham  and  Another  v.  Card  and  Another,  troatees  of  the  <<Frant 
Friendly  Society/'  and  the  Judge  of  the  Comity  Court  of  Kent,  to 
show  cause  why  a  writ  of  prohibition  should  not  issue  to  him  to  stay  all 
further  proceedings  in  the  said  plaint. 

It  appeared  from  the  affidavits,  that  the  plaintiffs  were  two  of  the 
members  of  the  committee  of  the  Frant  Friendly  Society,  and  that  the 
defendants  were  the  trustees  of  that  body.  The  particulars  of  the 
plaintiffs'  demand  in  the  said  plaint  were  as  follows : — <<  For  you  to 
show  cause  why  you  do  not  pay  over  the  money  or  reserved  fund  of  the 
Frant  Friendly  Society,  in  your  hands  or  power,  as  trustees  of  the  said 
society,  as  ^required  and  prescribed  by  a  rule  of  the  said  society,  duly 
made  and  passed  by  the  said  society,  and  certified  on  the  10th  of  July, 
1850."  It  further  appeared,  that  the  society  was  originally  established 
in  1886,  when,  among  other  rules  for  its  governance,  the  82d  rale, 
which  was  duly  enrolled  and  certified  by  John  Tidd  Pratt,  Esq.,  was  as 
follows : — <<  That  if  any  difference  or  dispute  shall  arise  between  any  of 
the  members  of  this  society,  not  being  officers,  touching  any  matter  or 
thing  relating  to  this  society,  it  shall  be  referred  to  the  committee  for 
their  decision ;  but  if  any  dispute  or  difference  shall  arise  between  any 
i^QOA-i  officers  of  this  society,  or  between  any  other  ^member  and  any 
-'  officer  or  officers,  it  shall  be  first  referred  to  the  committee,  or 
such  of  them  as  shall  not  be  personally  interested  therein ;  and  if  the 
decision  of  such  committee  shall  not  be  satisfactory  to  all  parties  con- 
cerned, then  reference  shall  be  made  to  arbitrators,  pursuant  to  the  10 
Oeo.  4,  c.  56,  s.  27."  The  «  reserved  fund"  was  not  established  until 
the  year  1839,  and  it  consisted  of  the  accumulated  subscriptions  of  the 
honorary  members,  and  its  application  was  regulated  by  a  rule  (No. 
88),  which  was  framed  in  that  year.    In  1847  this  rule  was  altered. 
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mnd  tlie  application  of  the  reserred  fund  was  also  altered,  and  the 
payments  were  directed  to  be  made  pursuant  to  a  certain  scale.  This 
role  provided,  <<tfaat  if  any  difference,  or  dispute  shall  arise  touching 
this  fund  or  the  construction  of  this  rule,  the  same  shall  be  referred  to 
srbitration  in  the  manner  specified  by  the  rule  of  this  society."  (M 
the  10th  of  July,  1850,  this  rule  was  also  expunged,  and  the  followiug 
rule  was  made  and  duly  certified  by  Mr.  Tidd  Pratt.  This  rule,  after 
directing  that  rule  38  be  expunged,  proceeded  as  follows : — <<  And  that 
the  money  now  iu  the  Bank  in  the  names  of  the  trustees,  and  other 
moneys  that  shall  or  may  be  due  to  the  reserved  fund,  up  to  the  time 
of  this  alteration  ccnning  into  operation,  shall  be  divided  to  the  members 
according  to  the  years  they  have  been  members  since  the  formation  of 
the  benevolent  fund,  with  the  exception  of  a  reserved  fund  to  the  amount 
of  5$.  a  member,  to  be  deducted  and  placed  in  the  Tunbridge-Wells 
Savings  Bank  by  the  treasurer,  in  the  name  of  the  Frant  Friendly 
Society;  and  that  all  moneys  received  after  this  alteration  coming  into 
operation  shall  be  placed  to  one  fund,  to  be  called  the  General  Fund  of 
the  Frant  Friendly  Society." 

It  further  appeared,  that,  in  April,  1851,  a  meeting  of  the  members 
of  the  society  was  convened,  to  consider  whether  five-sixths  were  in 
favour  of  a  division  of  the  reserved  fund,  and  that  the  proposal  for  such 
division  was  put  *to  the  vote  at  the  meeting,  and  was  negatived ;  r^oqi- 
and  that,  in  consequence  thereof,  the  trustees  refused  to  dis-  *- 
tribute  the  fund  lest  they  might  be  held  responsible  for  so  doing.  It 
was  contended  before  the  Judge  of  the  County  Court,  on  the  part  of 
the  defendants,  that  he  had  no  jurisdiction  in  the  case ;  but  that,  under 
the  13  k  14  Vict.  c.  115,  s.  22,(a)  and  the  32d  rule  of  the  society, 
which  rule  expressly  referred  to  the  10  Geo.  4,  o.  56,  s.  27,(i)  the 
plaintiffs  ought  to  have  referred  the  question  to  the  arbitration  of  the 
committee.  The  judge,  however,  was  of  opinion,  that  the  rule  of  the 
10th  of  July,  which  had  been  duly  certified,  gave  him  jurisdiction  over 
the  plaint,  and  he  accordingly  gave  judgment  in  favour  of  the  plaintiffs ; 
whereupon  the  present  rule  was  obtained. 

(a)  The  SSdseetioii  enaote,  ''That  if  any  diapate  shall  arUe  between  the  membera  or  persone 
ebdming  under  or  on  account  of  any  member  of  any  society  or  branch  established  under  this 
Aei,  and  the  trustees,  treasurer,  or  other  ol&cer  or  committee  thereof,  it  shaU  be  settled  in  snob 
naimer  as  the  rules  of  such  society  or  branch  shall  direct;  and  the  decision  so  made  shall  be 
binding  and  condnsiye ;  but  if  such  dispute  be  of  such  kind,  that,  for  the  settlement  of  it,  accord- 
ing to  the  laws  now  in  force,  recourse  must  be  had  to  one  of  her  Majesty's  Courts  of  equity,  or 
to  the  Court  of  Session,  it  may  be  referred,  at  the  option  of  either  party,  to  the  judge  of  the 
oounty  court,  Ac" 

(h)  That  section  enacts,  that  "proTision  shall  be  made  by  one  or  more  of  the  rules  of  erery 
waik  society,  to  be  eonllrmed  as  required  by  this  Act,  specifying  whether  a  reference  of 
•very  matter  in  dispute  between  any  such  society  or  any  person  acting  under  them,  and  any  in- 
dividual member  thereof  or  person  claiming  on  account  of  any  member,  shall  be  made  to  such 
of  his  Mi^esty's  justices  of  the  peace  as  may  act  in  and  for  the  county  in  which  such  society  ma^ 
bo  fomed,  or  U>  arbitrators  to  be  appointed  in  manner  hereinafter  directed ;  and  if  the  matter  s* 
in  dispute  shall  be  referred  to  arbitration,  certain  arbitratora  shall  be  named  and  elected  at  the 
first  meeting  of  such  society  or  general  committee  thereof  that  shall  be  held  after  the  enrolment 
^ItondM.'' 
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m    *■  ^ . ■ —  ■  -  

*RS{f{'}      -^^^^^^  showed  cause. — It  will  be  contended,  on  the  *part  of 
-'  the  defendants,  that,  under  the  22d  section  of  the  15  &  16  Vict. 
.  c.  115,  which  is  an  Act  to  «  amend  the  laws  relating  to  Friendly  Socie- 
'ties,"  the  question  here  in  dispute  was  one  over  which  the  Judge  of  a 
County  Court  had  no  jurisdiction ;  but  that  the  proper  mode  of  settlii^ 
'.  the  dispute  was  by  reference  to  the  committee  of  the  society.    Now, 
'  the  Ist  section  of  the  18  &  14  Vict.  c.  115,  repeals  the  10  Oeo.  4,  c. 
56,  under  which  the  society  was  enrolled ;  and  the  46th  section  enacts, 
that  « every  society  duly  enrolled  or  certified  under  any  Act  hereby 
repealed,  which  shall  not  after  the  passing  of  this  Act  assure  the  pay- 
-ment  to  or  on  the  death  of  any  member,  or  on  any  contingency,  or  for 
any  purpose  for  which  the  payment  of  sums  may  be  assured  under  this 
•Act  exceeding  1002.,  or  an  annuity  exceeding  802.  per  annum,  or  any 
sum  in  sickness  exceeding  20«.  per  week,  shall  enjoy  all  the  exemptions 
and  privileges  in  this  Act  conferred  upon  any  society  established  under 
'the  provisions  of  this  Act."    It  will  be  said,  that,  although  the  former 
Act  under  which  this  society  Was  enrolled  has  bj&en  repealed,  the  recent 
statute  is  applicable ;  and  therefore,  that,  under  the  22d  section  of  the 
•18  ft  14  Vict.  c.  115,  this  is  such  a  dispute  as  is  required  to  be  settled 
<(  in  such  manner  as  the  rules  of  the  society  shall  direct."    But  the 
88th  rule,  which  directed  matters  in  dispute  between  members  of  the 
society  and  the  trustees  to  be  referred  to  arbitration,  has  been  expunged. 
And  the  82d  rule,  in  which  reference  was  made  to  the  10  Geo.  4,  c.  56, 
6.  27,  was  made  at  a  time  when  the  fund  in  question  had  no  existence 
whatever.     The  82d  rule,  therefore,  cannot  be  considered  as  a  rule  of 
'the  society ;  and,  moreover,  the  rule  of  the  10th  of  July,  1850,  which 
^was  duly  certified  by  the  proper  officer,  and  is  to  be  taken  as  binding, 
regulates  the  management  of  the  fund.     [Alderson,  B. — The  question 
«in  truth  turns  upon  a  liberal  construction  of  the  22d  section  of  the  18 
yk  14  Vict.  c.  115,  by  which  any  dispute  which  shall  arise  between  the 
'*f^5t71  '^^^^^^^^  ^f  ^'^7  society  established  under  the  Act,  and  the  trus- 
>        -'  tees,  treasurer,  or  committee  thereof,  shall  be  settled  in  such 
manner  as  the  rules  of  such  society  shall  direct ;  that  means,  all  such 
rules  as  are  or  may  be  made;  and  then  the  section  goes  on  to  say  that, 
!if  the  dispute  be  of  inch  a  character  that  recourse  must  be  had  to  a 
Court  of  equity,  the  dispute  is  to  be  referred  to  a  judge  of  a  county 
court.     The  »ection,  therefore,  gives  a  general  power  of  settling  disputes 
between  the  members  and  the  trustees,  where  the  matter  in  dispute  does 
not  require  the  intervention  of  a  Court  of  equity.    This  matter  clearly 
is  not  of  such  a  character.]    It  could  hardly  be  intended  that  the  com- 
mittee ought  to  be  intrusted  with  the  power  of  referring  disputes  in 
which  they  are  interested  to  themselves.    The  plaintiffs  could  not  sus* 
tain  an  action  at  law.     [Aldbbson,  B. — ^This  is  not  a  case  in  which  the 
]>artieB  muit  have  had  recourse  to  a  Court  of  equity,  and  therefore  they 
iought  to  refer  it  to  arbitration.    It  is  not  a  dispute  between  the  mem- 
bers of  the  committee  and  the  trustees,  but  between  two  of  the  membexi 
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of  the  society  as  members  merely,  and  the  trustees.  The  investigation 
oonld  not  be  made  without  affecting  each  of  the  members ;  the  plaintiffs, 
therefore,  are  not  interested  in  the  question  as  committee-men,  but  as 
members.  The  dispute  might  be  referred  to  some  of  the  other  members 
of  the  committee  under  the  82d  rule,  so  as  to  exclude  the  plaintiffs.] 

Pbb  CuBUM.(a) — ^The  rule  must  be  absolute. 

(a)  PouMOK,  0.  B.,  Au»B80v>  B.,  Platt,  B.,  iBd  Mabtiv,  B. 


♦Ward  v.  Ward.    June  1.  [*838 

An  immemorial  right  of  way  is  not  lost  by  non-user  for  upwards  of  twenty  years,  the  user  haring 
been  disoonttnned  merely  by  reason  of  the  party's  having  had  a  more  oonrenient  way. 

Trespass  for  breaking  and  entering  two  closes  of  the  plaintiff,  with 
horses,  carts,  &c. 

The  defendant  pleaded,  first,  not  guilty.  Secondly,  that  he  was 
seised  of  a  close  called  the  Stubbing  Pits ;  and  he  then  prescribed  for 
an  immemorial  right  of  way  oyer  the  closes  in  question  to  and  from  the 
Stubbing  Pits,  and  for  the  occupation  thereof.  Thirdly  and  fourthly, 
forty  and  twenty  years'  user  respectively  of  such  right  of  way,  under 
the  Prescription  Act,  2  &  8  Will.  4,  c.  71.  The  plaintiff  joined  issue 
on  the  first  plea,  and  traversed  the  rights  respectively  set  up  in  the 
other  pleas ;  and  he  also  new  assigned  for  trespasses  committed  extra 
viam ;  to  which  new  assignment  the  defendant  pleaded  not  guilty ;  and 
issue  was  joined  thereon. 

At  the  trial,  before  Jbrvis,  C.  J.,  at  the  last  Derbyshire  Assizes,  it 
appeared  that  the  defendant  was  ih^  owner  of  the  close  called  the  Stub- 
bing Pits,  and  that  in  former  times  the  owners  of  that  close  were  en- 
titled to  use,  and  did  use,  the  disputed  way  in  question ;  but  that,  in 
point  of  fact,  the  user  had  not  been  exercised  from  the  year  1814  up  to 
the  time  of  the  alleged  trespasses.  During  this  interval  the  plaintiff 
himself  held  the  Stubbing  Pits,  with  other  land ;  and  then  a  tenant 
named  Bishop  held  it,  and  paid  an  acknowledgment  to  the  plaintiff  for 
using  a  different  means  of  access ;  and  then  another  tenant  held  it  for 
twenty-six  years,  during  all  which  time  he  made  no  use  of  the  way  in 
question,  because  he  had  other  lands  of  his  0¥m  adjoining  the  Stubbing 
Pits,  which  furnished  him  with  a  shorter  and  more  convenient  way  to 
and  from  the  Stubbing  Pits ;  but,  in  order  to  prevent  any  question  aris- 
ing as  to  a  right  being  acquired  on  his  own  land,  he  regularly  obtained 
an  allowance  of  1«.  out  of  his  rent,  as  an  ^acknowledgment  for  the  r^oqo 
use  of  the  way  over  his  own  land.  Under  these  circumstances,  '- 
a  verdict  was  entered  for  the  plaintiff,  with  40«.  damages,  with  leave 
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lo  the  defendant  to  move  to  enter  a  verdict  for  him  npon  the  isstie  raised 
by  the  second  plea. 
A  rule  nisi  having  been  obtained  accordingly, 

Haye9  (with  whom  was  Deighton)  showed  cause. — The  disuse  of  the 
right  of  way  for  upwards  of  twenty  years  amounts  to  an  abandonment 
of  the  right.  The  defendant  has  therefore  lost  the  right  of  way  which 
originally  belonged  to  the  Stubbing  Pits.  This  is  a  right  which  may 
be  presumed  from  a  continued  user,  and  by  non-user  the  right  may  be 
presumed  to  have  been  giv^n  up :  Moore  v.  Rawson,  8  B.  &;  C.  332.* 
LiTTLEDALB,  J.,  there  says,  « After  twenty  years'  adverse  enjoyment 
the  law  presumes  a  grant  made  before  the  user  commenced,  by  some 
person  who  had  power  to  grant.  But  if  the  party  who  has  acquired 
the  right  by  grant,  ceases  for  a  long  period  of  time  to  make  use  of  the 
privilege  so  granted  to  him,  it  may  then  be  presumed  that  he  has 
released  the  right."  [Alderson,  B. — The  presumption  of  abandonment 
cannot  be  made  from'  the  mere  fact  of  non-user.  There  must  be  other 
circumstances  in  the  case  to  raise  that  presumption.  The  right  is 
acquired  by  adverse  enjoyment.  The  non-user,  therefore,  must  be  the 
consequence  of  something  which  is  adverse  to  the  user.  Here  the 
owners  of  the  Stubbing  Pits  did  not  use  the  way  in  question,  for  the 
simple  reason  that  they  had  a  more  easy  and  convenient  means  of  access 
to  that  part  of  their  property.  If  the  owner  of  that  close  were  now 
precluded  from  recovering  the  original  right,  he  would  be  without  the 
means  of  any  access  to  his  property.  Pollock,  C.  B. — ^It  is  a  question 
of  fact,  and  one  which  could  only  be  found  one  way.  The  only 
»8401  *^^^^r®^^®  *^®'*  could  reasonably  be  drawn  from  the  non-user  by 
^  this  party  is,  that  he  had  no  occasion  for  it.] 

Macaulay  and  Brewer j  in  support  of  the  rule,  were  not  called  upon. 

Per  Curiam,  (a) — The  rule  must  be  absolute. 

Rule  absolute. 

•E.  0.  L.  R.T0I.  10. 
(a)  Pollock,  C.  B.,  ALDBRsoir,  B.,  Platt,  B^  ftnd  MAsnir,  B. 


RosKRUGE  V.  Cabbt  and  Matnb.    June  10. 

An  avowry  for  rent  stoted,  that  the  plaintiff  held  the  premiees  of  the  defendant  at  a  eertain  ren^ 
to  wit,  the  yearly  rent  of  80^ ;  and  becaase  a  large  sam,  to  wit,  the  snm  of  80^  of  &e  reiii 
aforesaid  for  a  certain  dme,  to  vnt^  one  year  ending  on  the  29/A  of  Sqvtember,  ▲.  o.  1851,  waf 
dae  and  in  arrear ;  and  then  juatified  the  dietreu  for  rent  in  arrear : — ^Held,  that  the  date  in 
the  avowry  wae  material,  and  therefore  that  the  avowry  was  not  eopported  by  proof  of  mnm 
rent  being  dne  and  in  arrear  for  a  former  year. 

BsPLSVUf. — ^Avowry  and  cognisance,  for  that  the  plaintiff,  for  a  long 
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time,  to  wit,  for  all  the  time  during  which  tho  rent  hereinafter  men* 
tioned  to  be  distrained  for  was  accruing  due,  and  from  thence  nntil  and 
at  the  same  time  when,  &c.,  held  and  enjoyed  the  said  close,  in  which, 
&c.,  with  the  appurtenances,  as  tenant  thereof  to  the  said  J.  Caddy,  by 
virtue  of  a  certain  demise  thereof  theretofore  made  on  and  under  a 
certain  rent,  to  wit,  the  yearly  rent  of  802. ;  and  because  a  large  sum, 
to  wit,  the  sum  of  802.  of  the  rent  aforesaid,  for  a  certain  time,  to  unty 
ime  year  ending  an  the  29th  September^  A.  b.  1851,  on  the  day  and  year 
last  aforesaid,  and  from  thence  until  and  at  the  said  time  when,  &c., 
was  due  and  in  arrear  from  the  plaintiff  to  the  said  J.  Caddy,  he  the 
said  J.  Caddy  well  avows,  and  the  said  J.  0.  Mayne,  as  bailiff  of  the 
said  J.  Caddy,  well  acknowledges,  the  taking  of  the  said  cattle,  corn, 
goods,  and  chattels  in  the  said  close  in  which,  &c.,  and  justly,  &c.,  as 
for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear 
as  aforesaid,  and  which  still  remains  due  and  unpaid ;  concluding  in  the 
usual  form. 

Pleas  in  bar,  non  tenuit  and  riens  in  arrear,  and  issue  thereon. 

'*'At  the  trial,  before  Erle,  J.,  at  the  last  Cornwall  Assizes,  it  r^Q^i 
appeared  that,  on  the  24th  of  September,  1849,  the  plaintiff  and  '- 
the  defendant  Cacidy  entered  into  an  agreement,  not  under  seal,  whereby 
the  plaintiff  agreed  to  take,  and  the  defendant  to  let,  a  certain  &rm 
«( for  the  term  of  seven  years,  from  the  29th  of  September  instant,  pay- 
ing for  the  first  year  at  the  rate  of  802. ;  the  following  years  to  be 
dependent  on  the  rise  or  fall  of  the  price  of  corn."  In  the  course  of 
the  first  year  some  payments  were  made  on  account  of  the  rent  of  802. ; 
but  282.  remained  unpaid.  In  August,  1851,  the  defendant  Caddy  dis- 
trained for  882.,  as  rent  due  up  to  Midsummer  in  that  year,  whereas,  in 
fact,  there  was  no  part  of  the  second  year's  rent  due,  the  rent  being 
payable  yearly.  Under  this  distress,  beasts  of  the  plough  were  im- 
properly taken  for  the  rent  actually  due,  and  the  distress  was  abandoned 
as  to  the  residue.  Subsequent  proceedings  were  taken  in  the  County 
Court  for  the  illegal  distress,  and  in  the  result  it  appeared  that  the  282. 
80  in  arrear  was  still  unpaid,  and  capable  of  being  again  distrained  for. 
On  the  80th  of  September,  1851,  the  defendant  distrained  again  for 
802.,  as  rent  due  for  the  second  year,  and  this  distress  was  replevied. 
There  was  no  evidence  of  the  rent  having  been  fixed  by  reference  to  the 
price  of  com,  or  otherwise,  for  the  second  year.  Upon  these  facts,  it 
was  objected  that  the  avowry  was  not  sustained,  as  the  tenancy  set  up 
was  a  yearly  tenancy  at  the  fixed  sum  of  802.  a  year ;  whereas  the  agree- 
ment (although  it  was  void  as  a  lease  for  seven  years,  because  not  under 
seal)  showed  that  the  rent  for  the  second  year  was  to  be  dependent  upon 
the  price  of  com.  The  learned  Judge  held  this  to  be  the  true  effect  of 
the  agreement.  It  was  then  contended  on  behalf  of  the  defendants, 
that,  inasmuch  as  there  was  a  portion  of  the  first  year's  rent  in  arrear, 
the  distress  could  be  supported,  and  th^t  the  amount  specified  in  the 
avowry  and  cognisance  was  immaterial.    A  verdict  was  taken  for  tho 
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*8421  ^^^*^^^^^^^9  *with  leave  to  the  plaintiff  to  move  to  enter  the  t^- 
-'  diet  for  him,  with  four  gtdneas  damages. 
A  rule  nisi  was  accordingly  obtained  in  last  Term. 

Collier  and  Maynard  showed  cause. — The  statement  in  the  aTOwrjy 
that  a  certain  amount  of  rent  was  due  for  the  year  ending  on  the  29th 
of  September,  1851,  is  not  a  material  allegation,  and  moreover,  it  is 
under  a  videlicet.  The  legal  effect  of  the  pleading  is,  that  rent  was 
due  in  respect  of  the  tenancy  at  the  time  the  distress  was  made.  The 
plea  in  bar  of  riens  in  arrear  denies  that  any  rent  was  then  due.  The 
avowry  is  therefore  supported  by  proof  of  rent  being  due  eith^  for  the 
year  1851  or  for  the  prior  year.  In  Forty  v,  Imber,  6  East,  437,  Lord 
Ellenborough,  G.  J.,  says,  <<  It  is  unnecessary  to  revert  to  cases  before 
the  statute  of  the  11  Geo.  2,  c.  19,  s.  22,  wliich  meant  to  relieve  land- 
lords from  the  difficulties  which  they  before  laboured  under  in  making 
avowries  for  rent,  and  gives  the  avowry  and  cognisance  in  as  general 
terms  as  possible.  And  there  has  been  no  case  since  that  statute,  where, 
if  it  turned  out  that  less  rent  was  due  than  the  defendfmt  had  avowed 
for,  he  has  not  been  holden  to  be  entitled  to  recover  for  so  much  as  was 
due:  it  is  the  constant  practice."  In  1  Ghitty  on  Heading,  7th  edit., 
p.  273,  the  cases  are  collected  upon  the  rule  which  requires  some  time 
to  be  laid  in  all  pleadings. 

Kinglakej  Serjt.,  and  Montagite  Smithy  in  support  of  the  rule,  were 
not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  must  be  absolute. 
The  rent  alleged  to  have  been  due  was  not  proved  as  alleged. 

*84^1      Alderson,  B. — ^The  last  date  in  the  avowry  is  clearly  *mate- 
^  rial.     There  are  cases  which  show  that,  if  a  distress  has  been 
made  for  rent  not  due,  and  the  defendant  obtains  judgment  upon  his 
avowry,  error  will  lie.(a) 

Platt,  B. — I  am  of  the  same  opinion.  It  is  also  clear  that  the  de- 
fendant did  not  intend  to  distrain  for  this  282. 

Martin,  B.,  concurred. 

Bule  absolute. 

(a)  8m  Blehuds  «.  Ckiraforth,  2  Sdk.  5S0. 
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GAinfAN  and  Two  Others,  Assignees  of  J.  Nash,  a  Bankrupt,  v.  Tux 

South  Eastern  Bailwat  CoMPANr.(a) 

A  banknipt^  before  the  act  of  bankropfcey,  deposited  eertain  timber  treei  with  the  defendaati^ 
to  be  kept  by  them  upon  fheir  wharf,  and  to  be  delirered  upon  payment  of  wharfage  feee. 
On  the  7th  of  February,  1848,  a  flat  in  bankniptoy  issned  against  the  banknpt*  and  he  waa 
daly  a4)adged  a  bankrupt.  On  the  9th  of  Febroary,  1848,  the  ofBoial  asaignee  was  appointed. 
In  Febmaiy,  1849,  the  erediton'  assignees  were  appointed.  After  the  appointment  of  the 
offioial  Assignee,  and  before  the  appointment  of  the  creditors'  assignees,  and  without  haying 
obt^ned  the  consent  of  the  fopner,  the  bankrupt  sold  the  timber,  and  ordered  the  defendants  to 
delirer  it  to  the  pnroliasers ;  and  the  defendants,  who  had  no  notice  of  the  act  of  bankruptcy,  ■ 
or  of  the  fiat,  or  of  the  acyudication,  immediately  upon  the  receipt  of  the  order  deUrered  the 
timber  to  the  purchasers.  The  acyudication  was  not  notified  in  tiie  Gasette  until  the  13th  of 
Febmafy,  1849  ,*— Held,  first,  that  the  issuing  of  the  fiat  was  not  of  itself  notice  of  the  act  of 
bankruptcy ;  and  secondly,  that>  by  the  words  in  the  84th  section  of  the  8  Geo.  4,  o.  It, 
'<  goods  belonging  to  any  bankrupt^"  are  to  be  understood  goods  which  belonged  to  the 
bankrupt  at  the  time  they  were  deposited  in  the  possession  or  ouatody  of  the  person  or 
body  corporate  delivering  them,  and  which  goods  would  have  continued  to  be  his  property, 
if  an  aet  of  bankruptcy  had  not  oceuired;  and  therefore  that  the  defendants  were  pro-, 
tected  by  that  section,  as  they  had  deliTered  the  goods  without  notice  of  the  act  of  bank- 
ruptcy. 

The  declaration  stated  that  the  creditors'  assignees  were  possessed  of  the  goods  at  the  time  of 
the  alleged  couTcrsion : — Qucart,  whether  such  allegation  was  supported  by  evidence,  which 
showed  that,  at  that  time,  the  creditors'  assignees  had  not  been  appointed. 

This  was  an  action  of  trover  by  the  plaintiffs,  as  assignees  of  John 
Nash,  a  bankrupt,  for  the  value  of  certain  timber  trees  alleged  to  be* 
long  to  the  bankrupt's  estate,  and  to  have  been  converted  by  the  defend- 
ants after  the  bankruptcy.  The  declaration  alleged  a  possession  of  the 
timber  by  the  plaintiffs  as  assignees. 

*The  defendants  pleaded,  first,  not  guilty ;  and,  secondly,  that  t-^oaa 
the  plaintiffs  were  not  possessed  as  assignees :  upon  which  issue  *- 
was  joined. 

By  consent  and  by  a  Judge's  order,  the  following  case  was  stated  for 
the  opinion  of  the  Court : — 

The  defendants  were  owners  of  a  wharf  at  Strood,  near  Bochester ; 
and  the  bankrupt  Nash,  before  the  date  of  the  fiat  against  him,  deposited 
the  timber  in  question  upon  the  defendants'  wharf  there,  to  be  kept  'by 
them,  and  to  be  delivered  by  them  on  payment  of  wharfage  for  the  same. 
On  the  7th  of  February,  1848,  a  fiat  in  bankruptcy  duly  issued  against 
Nash,  who  had  committed  an  act  of  bankruptcy,  and  under  the  fiat  he 
was  adjudged  a  bankrupt ;  but  the  adjudication  was  not  notified  in  the 
London  Gazette  until  the  13th  of  February,  1849.  The  defendants 
never  had  notice  of  any  act  of  bankruptcy  committed,  nor  of  the  issu- 
ing of  the  fiat;  and  the  messenger  made  no  seizure  of  the  timber  in 
question.  On  the  9th  of  February,  1848,  the  plaintiff  Cannan  was 
appointed  official  assignee ;  and  on  the  28d  of  February,  1849,  the  other 
plaintiffs  were  appointed  creditors'  assignees.  On  the  14th  of  February, 
1848,  a  petition  was  presented  to  annul  the  adjudication ;  and  on  the 
same  day  the  advertisement  of  adjudication  was  suspended  by  order  of 
the  Court  until  the  18th  of  February,  1849.    The  petition  was  dis- 

(a)  This  ease  was  decided  in  Easter  Term  (May  7) 
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missed  on  the  9th  of  February,  1849. — Of  all  which  the  defendants  had 
no  notice.  Between  the  7th  of  February,  1848,  and  the  13th  of  Febru- 
ary, 1849,  the  bankrupt,  without  the  interference  of  the  plaintifi,  at 
various  times  made  agreements  for  the  sale  of  all  the  timber  to  different 
persons ;  and,  between  the  18th  of  September,  1848,  and  the  15th  of 
January,  1849,  without  the  interference  of  the  plaintiffs,  gave  orders 
to  the  defendants  for  the  delivery  of  the  whole  of  the  timber  to  the 
purchasers ;  and  the  defendants,  before  any  notification  of  the  fiat  or 
adjudication  in  the  London  Oazette,  or  of  the  fiat  or  act  of  bankruptcy, 
«aid  without  any  interference  by  the  plaintiffs,  delivered  the  timber  as 
^ected  by  the  bankrupt. 

♦ftd'il  *^^^  question  for  the  opinion  of  the  Court  was,  whether  the 
-'  plaintiffs  were  entitled  to  recover.  If  the  Court  were  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  judgment  was  to  be  entered 
in  their  favour  for  65{.  5«.  Sd. ;  but,  if  not,  then  a  nolle  prosequi  was 
to  be  entered. 

The  case  was  argued  in  Easter  Term,  1851 ;  and,  in  the  succeeding 
Trinity  Vacation,  the  Court  intimated  that  they  entertained  grave 
doubts  whether  the  plaintiffs  could  all  be  jomed  in  the  action,  and  they 
directed  the  case  to  be  re-argued. 

WUles  argued  for  the  plaintiffs  (April  26.) — ^The  defendants  will 
ruse  three  objections  to  the  plaintiffs'  right  to  recover  in  this  action. 
First,  it  will  be  said  that  the  creditors*  assignees  were  not  possessed  of 
the  property  in  question  at  the  time  of  the  conversion,  or,  if  they  were 
possessed  in  point  of  law,  that  the  declaration  ought  to  have  contained 
an  allegation  that  the  conversion  took  place  at  the  time  when  the  offi- 
cial assignee  was  appointed,  and  that  the  creditors'  assignees  were  ap- 
pointed afterwards.  Secondly,  that  the  defendants  were  not  guilty  of 
a  conversion ;  and,  thirdly,  that  at  all  events  they  are  protected  by  the 
84th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16. 

First,  the  creditors'  assignees  are  rightly  joined  as  co-plaintifi,  al- 
though at  the  time  of  the  conversion  an  official  assignee  had  been  ap- 
pointed, and  the  trade  assignees  had  not  then  been  appointed ;  for  the 
title  and  possession  of  all  the  assignees  have  relation  back  to  the  act  of 
bankruptcy.    This  doctrine  of  relation  has  been  called  a  legal  fiction, 
but  it  was  in  fact  created  by  the  express  language  of  the  legislature. 
The  18  Eliz.  c.  7,  s.  2,  enacts,  that  the  Commissioners  shall  have  au- 
thority to  dispose  of  all  the  estate  and  effects  the  bankrupt  had  at  the 
time  he  became  bankrupt ;  and  their  order  shall  be  effectual  against  all 
persons  claiming  by  any  act  made  or  done  after  such  person  shall  be* 
.  g. >,^  come  bankrupt.    This  is  the  origin  of  the  relation  to  the  *act  of 
-'  bankruptcy  on  which  so  many  important  decisions  depend :  1 
Hiristian's  Bankrupt  Laws,  p.  11.    [Parke,  B. — ^That  doctrine  was 
illy  discussed  in  Balme  v.  Button,  9  Bing.  471.*]      Cooper  v.  Chitty, 
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1  Burr.  20,  is  also  one  of  the  numerous  cases  upon  this  subject ;  and 
it  iras  there  contended  that  this  doctrine,  if  carried  out  to  its  full  ex- 
tent, might  be  productive  of  the  most  harsh  and  cruel  consequences. 
It  is  well  established  that  this  relation  back  to  the  act  of  bankruptcy 
is  good  for  all  purposes.  It  is  clear  that,  if  the  creditors'  assignees  are 
debarred  from  suing  for  injuries  done  to  the  bankrupt's  estate  during 
the  interval  between  such  moment  and  their  appointment,  there  must 
exist  an  interval  of  an  anomalous  character;  and  the  Court  will  be 
under  the  necessity  of  holding  that  this  long-existing  doctrine  of  rela- 
tion has  been  wiped  out  by  modern  statutes.  By  the  6  Greo.  4,  c.  16, 
s*  46,  the  Commissioners  were  empowered  to  appoint  a  provisional 
assignee  of  the  bankrupt's  estate.  By  the  22d  section  of  the  1  ft  2 
Will.  4,  c.  56,  the  appointment  of  the  official  assignee  was  first  created. 
That  section,  and  the  5  ft  6  Vict.  c.  122,  s.  48,  declare  that,  until 
assignees  are  chosen  by  the  creditors,  the  official  assignee  is  authorized 
to  act  as  the  sole  assignee  of  the  bankrupt's  estate.  By  these  enact- 
ments the  necessity  of  the  appoiutment  of  the  provisional  assignee  was 
removed ;  and  the  official  assignee  now  holds  the  same  situation  as  that 
which  the  provisional  assignee  formerly  held*  It  appears  from  the 
51st  and  53d  sections  of  the  5  ft  6  Vict.  c.  122,  that  the  official  as- 
signees have  all  the  powers  given  them  which  they  had  before  enjoyed; 
and  provision  is  also  made  for  the  appointment  of  additional  assignees. 
And  every  section  which  has  reference  to  the  official  assignee  appears 
to  have  been  framed  with  the  view  of  conferring  upon  him,  in  conjunc- 
tion with  the  trade  assignees,  full  power  to  receive  all  the  moneys  of  the 
bankrupt's  estate.  The  *25th  section  of  the  1  ft  2  Will.  4,  c.  ri^oAn 
56,  is  important,  as  showing  that,  in  the  case  of  a  fresh  appoint-  ^ 
ment  of  other  assignees  in  lieu  of  those  first  appointed,  as  in  case  of 
death  or  of  removal,  the  estate  vests  jointly  in  all  the  assignees.  These 
sections  also  show  that  the  title  of  the  assignees,  although  they  are 
separately  appointed,  and  at  di£ferent  periods,  has  reference  to  the  act 
of  bankruptcy.  The  creditors'  assignees  were  therefore  rightly  joined 
in  this  action ;  and  the  declaration  correctly  alleges  that  the  wrongful 
act  was  committed  whilst  they  were  possessed  of  the  goods. 

Secondly,  the  defendants  were  guilty  of  a  conversion  by  the  unau- 
thorized sale  of  the  goods.  This  case  is  analogous  to  the  ordinary  one 
of  an  action  of  trover  against  a  carrier,  for  misdelivery  by  mistake  of 
goods  intrusted  to  him  for  the  purpose  of  being  carried :  Youl  v.  Har- 
bottle,  Peake,  N.  P.,  49,  Wyld  v.  Pickford,  8  M.  ft  W.  448. 

Thirdly,  the  defendants  are  not  protected  by  the  84th  section  of  the 
6  Geo.  4,  0.  16.  That  section  enacts,  that  <<  no  person,  or  body  cor- 
porate, or  public  company,  having  m  his  or  their  possession  or  custody 
any  money,  goods,  wares,  merchandises,  or  effects  belonging  to  any 
bankrupt,  shall  be  endangered  by  reason  of  the  payment  or  delivery 
thereof  to  the  bankrupt  or  his  order ;  provided  such  person  or  company 
had  not,  at  the  time  of  such  delivery  or  payment,  notice  that  such 
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bankrupt  liad  committed  an  act  of  bankruptcy."  Now  this  applies  only ' 
to  cases  in  which  the  delivery  is  made  before  the  issuing  of  the  fiat, 
which  now  takes  the  place  of  the  old  commission,  for  the  two  following 
reasons — ^first,  because  the  goods  cannot  be  said  to  <<  belong  to  the 
bankrupt  after  the  fiat ;"  and  secondly,  because  the  fiat  operates  as  a 
notice  of  the  act  of  bankruptcy.  [Parke,  B. — ^In  Collet  v.  De  Gols, 
Oa.  Temp.  Talbot,  65,  Lord  Chancellor  Talbot  certainly  held,  that  a 
♦RJ.R1  <^o™™^3s^^^  issued  is  a  notice  of  the  '''bankruptcy ;  but  then  the 
-'  question  is,  whether  the  fiat  stands  upon  the  same  footing.  Lord 
Talbot  there  says,  <<  a  commission  is  a  public  act,  of  which  all  are 
bound  to  take  notice ;  but  an  act  of  bankruptcy  may  be  so  secret  as  to 
be  impossible  to  be  known."]  It  may  be  conceded  that  the  84th  sec- 
tion applies  to  the  case  where  the  delivery  takes  place  after  the  fiat  is 
issued ;  but  it  does  not  protect  the  party  where  the  act  is  done  after 
the  appointment  of  the  assignees.  At  that  time  the  assignees  are 
clearly  entitled  to  this  property. — He  referred  to  the  2  &  8  Vict.  c.  29. 

SogginSy  contri. — First,  the  1  &  2  Will.  4,  c.  56,  s.  22,  lays  down 
in  express  terms  the  mode  in  which. the  property  shall  vest  in  the 
assignees.  This  is  plainly  expressed  for  the  guidance  of  the  assignees. 
And  by  the  terms  of  that  section,  the  property  of  the  bankrupt  «  shall  • 
in  every  case  be  possessed  and  received  by  such  official  assignee  atane^ 
save  where  it  shall  be  otherwise  directed  by  the  said  Court  of  Bank- 
ruptcy, &c. ;"  and  the  section  concludes  with  a  proviso,  that,  until  the 
creditors'  assignees  are  chosen,  the  official  assignee  <<  shall  be  enabled 
to  act,  and  shall  be  deemed  to  be,  to  all  intents  and  purposes  whatso- ' 
ever,  a  sole  assignee  of  each  bankrupt's  estate  and  e£fects."  At  the 
time  of  the  alleged  conversion  the  plaintiff  Cannan  was  the  sole  assignee, 
and  was  alone  possessed  of  the  goods.  The  appointment  of  the  other 
plaintiffs  as  creditors'  assignees  gave  them  the  right  to  sue  jointly  with 
the  official  assignee;  but  they  were- not  possessed  as  is  here  aUeged. 
The  declaration  ought  to  have  been  framed  in  accordance  with  the  fact, 
lu  the  case  of  an  injury  done  to  a  testator's  estate  in  the  time  of  his 
executor,  who  dies  after  having  appointed  an  executor,  the  second  execu* 
tor  cannot  declare  that  the  wrong  was  done  whilst  he  was  executor.  In 
that,  case  the  declaration  would  state  that  the  wrong  was  committed  in 
the  time  of  the  second  executor's  testator.  The  25th  section  of  the  1 
*R491  ^  ^  ^^^'  ^y  c.  56,  does  not  affect  the  ^question,  for  it  merely 
-*  dispenses  with  the  necessity  of  a  formal  instrument  of  assign* 
ment  to  transfer  the  bankrupt's  personal  estate  to  the  assignees. 

Secondly,  the  defendants,  having  delivered  the  goods  in  pursuance 
of  the  contract  under  which  they  received  them,  are  not  guilty  of  a  . 
conversion.  A  misdelivery  would  amount  to  a  conversion.  The  defend- 
ants had  no  notice  of  the  change  of  property ;  and  they  acted  strictly 
in  pursuance  of  the  contract  under  which  the  goods  were  deposited  with 
t^em,  by  delivering  them  to  the  order  of  the  bailor:  Townsend  v.  Inglisy  - 
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Holt,  N  p.,  278,  Watts  v.  Ognell,  Cro.  Jac.  192,  Knowles  v.  Horsfall, 
5  B.  &  Aid.  134/ 

Thirdly,  the  84th  section  protects  the  defendants.  The  words  are 
general,  and  the  enactment  applies  where  the  parties  act  bon&  fide  and 
without  notice.  In  Bird  v.  Bass,  6  M.  &  Gr.  143,^  it  was  held,  that 
notice  of  an  act  of  bankruptcy  within  the  2  &  8  Vict.  c.  29,  means 
JenowUdge  of  it ;  and  that  the  issuing  of  the  fiat  does  not  amount  to 
knowledge  of  the  act  of  bankruptcy.  The  old  commission  and  the  pro- 
sent  fiat  are  different  in  many  respects. 

WiUeSf  in  reply. — First,  until  the  creditors'  assignees  are  chosen,  the 
official  assignee  is  _the  sole  assignee  under  the  22d  section  of  the  1  &  2 
Win.  4,  c.  56 ;  but,  upon  their  being  chosen,  the  estate  of  the  bank- 
rupt Tests  in  all  the  assignees  jointly,  and  this  has  relation  back  to  the 
act  of  bankruptcy.  The  official  assignee  stands  in  the  same  situation 
as  the  provisional  assignee  did  under  the  6  Geo.  4,  c.  16,  s.  45. 

Secondly,  the  delivery  of  the  property  is  not  the  less  a  conversion 
of  it,  because  the  defendants  had  no  notice  of  the  change  of  owner- 
ship. 

Thirdly,  the  84th  section  does  not  require  that  the  notice  there  men- 
tioned should  be  absolute  knowledge  of  the  act  '^'of  bankruptcy,  r^co^A 
as  appears  by  reference  to  the  83d  section,  which  provides  for  *- 
constructive  notice  of  that  act. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  judgment. — (After  stating  the  pleadings 
and  the  facts  of  the  case,  his  Lordship  proceeded) : — The  question  for 
the  opinion  of  the  Court  is,  whether  the  plaintifis  were  entitled  to  reco- 
ver the  value  of  the  timber  from  the  defendants.  For  the  plaintifis  it 
was  argued,  that,  by  the  operation  of  the  bankrupt  laws  in  force  at  the 
time  when  this  transaction  took  place,  the  property  in  the  timber  vested 
in  all  the  assignees  by  relation  from  the  time  of  the  act  of  bankruptcy, 
and  that  the  delivery  by  the  defendants  to  the  purchasers  in  pursuance 
of  the  order  from  the  bankrupt  was  a  conversion  of  the  property.  The 
cases  of  Cooper  v.  Chitty,  1  Burr.  20,  Balme  v.  Hutton,  9  Bing.  471,« 
Carlisle  v.  Garland,  7  Bing.  298,*  were  cited,  and  conclusively  show 
that,  from  the  time  of  the  act  of  bankruptcy,  the  goods  of  the  bank- 
rupt cease  to  be  his,  and  become  the  property  of  his  assignees,  who  may 
maintain  an  action  of  trover  against  the  sherifi'  who  executes  a  writ  of 
fieri  facias  against  the  bankrupt ;  subject,  of  course,  to  the  various 
limitations  created  by  the  enactments  of  the  numerous  statutes  upon 
this  subject. 

Three  points  were  made  for  the  defendants :  first,  that  they  were 
protected  by  the  84th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16 ; 
secondly,  that  the  delivery  of  the  timber  was  in  conformity  with  the 
contract  on  which  it  was  deposited  with  them,  and  without  notice  of 

•  S.  C.L.B.Tol.7.  bid.  40.  •Id.  33.  'Id.  20. 

VOL.  vn.— 78  8  0 


860  EXCHEQUER  OF  PLEAS.    T.  T.  1852. 


any  change  iii  the  property  or  of  the  title  to  the  timber^  and  was  not 
a  conversion,  and  that  they  were  excused  from  any  action  by  reason  of 
such  deliyery ;  thirdly,  that  there  was  a  variance  between  the  declara- 
tion and  the  facts,  for  that  the  official  assignee  alone  was  possessed  of 
the  timber  at  the  time  of  the  conversion  (that  is,  the  delivery  to  the 

*f^f\M  *V^^^^^^^^)  9  ^^^  ^^^^  ^^^  averment  that  all  the  assignees  were 
^  then  possessed  was  not  made  out,  and  that  the  defendants  were 
entitled  to  the  judgment  of  the  Court  on  the  issue  raised  by  the  plea 
of  not  possessed. 

There  is  no  doubt  whatever  of  the  truth  of  the  general  proposition 
advanced  on  behalf  of  the  plaintiffs,  that  the  title  of  the  assignees  to 
the  goods  had  relation  back  to  the  act  of  bankruptcy ;  and,  notwith- 
standbg  the  great  extent  to  which  the  application  of  this  rule  has  been 
cut  down  and  restricted  by  modern  enactments,  it  still  remains  a 
fundamental  rule  and  principle  of  the  bankrupt  laws.  (See  the  note  to 
Cooper  V,  Chitty,  1  Smith's  Leading  Cases,  286,  and  Eynaston  v. 
Crouch,  14  M.  &  W.  266.)  But  we  think  that  the  defendants  are  pro- 
tected by  the  operation  of  the  84th  section  of  the  Bankrupt  Act,  6  Geo. 
4,  c.  16,  which  section  enacts,  that  no  person  or  body  corporate,  or 
public  company,  having  in  his  or  their  possession  or  custody  any  money, 
goods,  wares,  or  merchandise,  or  effects  belonging  to  any  bankrupt,  shall 
be  endangered  by  reason  of  the  payment  or  delivery  thereof  to  the 
bankrupt  or  his  order  (not  stating  before  the  date  of  the  commission), 
provided  he  or  they  had  not,  at  the  time  of  the  delivery,  notice  of  the 
act  of  bankruptcy  committed.  It  was  argued,  that  the  operation  of  this 
sectica  is  restricted  to  delivery  before  the  issuing  of  the  commission 
(now  the  fiat),  until  which  time  the  goods  may  more  properly  be  said  to 
belong  to  the  bankrupt.  But  we  do  not  think  that  this  is  the  proper 
construction  of  the  section.  Ixl  truth,  the  goods  may  in  some  sense  be 
saad  to  belong  to  the  bankrupt  up  to  the  time  of  the  appointment  of  the 
assignees;  but,  in  our  opinion,  the  words  << goods  belonging  to  the 
bankrupt"  mean  goods  which  belonged  to  the  bankrupt  at  the  time  they 
were  deposited  in  the  possession  or  custody  of  the  person,  or  body  cor- 
^Aetyi  pprate  or  public  company,  delivering  '''them,  and  which  would 
-^  have  continued  to  be  his  property  if  an  act  of  bankruptcy  had 
not  occurred.  That  section  was  meant  by  the  legislature  to  protect 
wharfingers,  warehousemen,  or  dock  companies,  and  other  parties  whose 
trade  it  is  to  hold  possession  of  other  men's  property  for  their  con- 
venience, which  is  the  character  the  defendants  filled  in  the  present 
transaction.  It  was  argued  on  behalf  of  the  plaintiffs,  that  their  view 
was  proved  to  be  correct  by  reason  of  the  preceding  section  of  the 
statute.  This  is  an  error.  The  84th  section  is  a  perfectly  independent 
section,  and  has  nothing  whatever  to  do  with  the  preceding  one.  -  It  is 
taken  from,  and  intended  to  be,  a  substitute  for  the  56  Geo.  8,  c.  151, 
which  consists  of  two  sections,  and  in  substance  contains  what  is  con* 
tained  in  the  84th  section  of  the  6  Geo.  4,  c.  6,  which  consolidated  all 
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the  existing  bankrupt  laws ;  and  it  seems  to  be  perfectly  clear  that  the 
56  Geo.  8,  c.  187,  which  was  passed  to  extend  a  provision  of  the  1  Jac. 
1,  c.  15,  s.  4,  namely,  that  no  debtor  of  a  bankrupt  should  be  endan- 
gered bj  the  payment  of  his  debt  to  the  bankrupt  (which  must  be  under- 
stood to  mean  before  he  has  become  bankrupt),  was  meant  to  protect 
the  wharfinger  or  dock  company  who  delivered  the  goods  to,  or  to  the 
order  of,  a  person  from  whom  they  were  received,  before  they  had 
knt)wledge  that  such  person  had  become  bankrupt.  We  are  therefore^ 
of  opinion  that  the  defendants  are  protected  by  the  operation  of  the 
84th  section.  But  it  was  contended  for  the  plaintiffs,  that  the  issuing 
of  the  fiat  was  ipso  facto  notice  to  all  the  world  of  its  issuing.  If  it  had 
been  a  commission,  it  would  have  been  such  notice,  according  to  the 
case  of  Collet  v.  De  Golls,  Gases  Temp.  Talb.  65 ;  and  after  such  a 
notice,  there  might  be  a  difficulty  in  saying  the  defendants  would  be 
protected  by  the  84th  section.  But  we  think  that  a  fiat  is  not  on 
*the  same  footing  as  the  old  commission  of  bankruptcy  was.  At  r^cor  a 
the  time  when  this  bankruptcy  took  place,  the  statute  1  &  2  WiU.  ^ 
4,  c.  56,  was  in  force ;  and  by  the  12th  section,  in  lieu  of  a  commission, 
a  fiat  issued  under  the  hands  of  the  Chancellor  or  Master  of  the  Bolls, 
or  other  Judge  or  Master  of  the  Court  of  Chancery,  which  was  after^ 
wards  entered  of  record  in  the  Court  of  Bankruptcy.  In  our  opinion, 
that  was  not  a  proceeding  of  the  same  public  notoriety^-certainly  not 
until  it  was  entered  of  record — as  the  issuing  of  the  commission  under 
the  great  seal,  and  does  not  itself  operate  as  a  notice ;  and  we  certainly 
think,  that,  unless  compelled  by  authority  to  decide  otherwise,  we  ought 
to  hold  notice  of  an  act  to  be  Imowledge  of  it  brought  home  to  the  mind 
of  the  person  to  be  affected  by  it. 

This  being  our  opinion,  it  is  unnecessary  to  consider  the  other  two 
points  raised  on  behalf  of  the  defendants.  The  judgment  of  the  Court, 
in  pursuance  of  the  authority  given  to  us  by  the  special  case,  is,  that 
a  nolle  prosequi  be  entered. 

Judgment  of  nolle  prosequi. 


'^'Padwick  v.  EiTEOHT  and  Others.    Jtme7.  [*854 

A  lurre jor  of  highways  cannot  justify  a  trospais  under  a  preseriptiTe  rights  or  a  enstom,  to  take 
atonot  flrom  the  waatOi  whether  adjoining  the  ae»-ehore  hetween  high  and  low  w»ter  mark,  or 
eiherwiie^  for  the  porpese  of  repairing  the  highw»ya  of  the  pariah. 

8emUe,  that  it  would  he  a  good  jostifloation  to  plead  saeh  a  presoriptiTe  right  ia  the  inhahitanti 
of  the  parish,  alleging  that  the  nurejor  was  one  of  tiie  inhahitants. 

TicBKVASS. — ^The  declaration  stated,  that  the  defendants  broke  and 
entered  a  close  of  the  plaintiff,  situate  in  the  parish  of  Hayling  Souths 
in  the  county  of  Southampton,  called  the  Beach  Common,  and  with  the. 
feet  of  horses  and  wheels  of  carts,  &c.,  subverted  the  soil,  &c.,  and 
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with  spades,  shovels,  kc,  dug  up  and  got  from  the  said  close  sand, 
stones,  and  gravel,  and  carried  away  and  converted  the  same  to  their 
own  i)8e« 

Second  plea — That  for  more  than  thirty  years  next  before  the  com- 
mitting of  the  grievances,  there  have  been  and  still  are  divers  public 
highways  within  the  said  parish ;  and  that  the  said  close  was,  at  the 
several  times  when,  &;o.,  and  still  is,  part  and  parcel  of  certain  waste 
land  within  the  parish  aforesaid.  That,  for  the  fall  period  of  thirty 
years  next  before  the  commencement  of  this  suit,  there  have  been  sur- 
veyors of  and  for  the  said  parish  of  the  said  highways.  That  the  de- 
fendants W.  Knight  and  T.  Woodman,  at  the  several  times  when,  &c., 
were  such  surveyors  for  the  time  being  in  and  for  the  said  parish  of  the 
said  highways.  That  W.  Knight  and  T.  Woodman,  whilst  they  were 
such  surveyors,  and  all  other  surveyors  for  the  time  being  of  and  for 
the  said  parish  of  the  said  highways,  for  the  full  period  of  thirty  years 
next  before  the  commencement  of  this  suit,  have  had,  used,  and  actually 
enjoyed,  and  have  been  used  and  accustomed  to  have,  use,  and  actually 
enjoy,  as  of  right  and  without  interruption,  and  the  defendants  W. 
Knight  and  T.  Woodman,  as  such  surveyors,  at  the  several  times  when, 
&o.,  of  right  ought  to  have  had,  used,  and  enjoyed,  and  still  of  right 
ought  to  have,  use,  and  enjoy,  as  of  right  and  without  interruption,  the 
right,  benefit,  and  privilege  of  entering  into  and  upon  the  said  close 
by  themselves  and  their  servants,  and  with  horses,  carts,  and  other 
^^-.^  ^carriages,  raising,  digging  up,  and  getting  from  and  out  of  the 
-'  said  close  the  sand,  stones,  gravel,  &c.,  of  and  in  and  upon  the 
said  close,  and  carrying  away  the  same,  for  the  purpose  of  amending 
and  repairing  the  said  highways,  when  and  so  often  as  need  and  occa- 
sion required.  That,  at  the  several  times  when,  &;c.,  parts  of  the  said 
highway  within  the  said  parish  then  being  out  of  repair,  and  there  being 
need  and  occasion  for  soil,  sand,  stones,  gravel,  shingle,  and  beach  to 
repair  the  same,  the  defendants  W.  Knight  and  T.  Woodman,  then  being 
and  as  such  surveyors,  in  their  own  right,  and  the  other  defendant  as 
their  servant  and  by  their  command,  at  the  several  times  when,  &c., 
entered  into  and  upon  the  said  close  with  horses,  carts,  &c.,  in  order  to 
dig  up,  and  did  then,  with  spades,  &c.,  dig  up,  take,  and  carry  away 
from  the  said  close  stones,  gravel,  &;c.,  for  the  purpose  of  amending  and 
repairing  the  said  highways ;  and  with  the  feet  of  horses  and  wheels  of 
carriages,  &;c.,  necessarily  and  unavoidably  a  little  subverted  the  soU, 
&;c.,  doing  no  unnecessary  damage.  That  the  stones  and  gravel  so 
carried  away  were  afterwards  used  by  the  defendants  W.  Knight 
and  T.  Woodman  as  such  surveyors  in  and  about  the  necessary 
repairing  and  amending  the  said  highways :  qu»  sunt  eadem. — ^Verifi- 
cation. 

The  third  plea  alleged  the  same  prescriptive  right  for  sixty  years. 

Fourth  plea — That,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  have  been,  and  at  the  several  times  when,  &c.,  thero 
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were  and  still  are  divers  public  highways  within  the  said  parish ;  and 
that  the  said  close  was,  at  the  several  times  when,  &;c.,  and  still  is,  part 
and  parcel  of  certain  waste  land  within  the  said  parish.  That,  from 
time  whereof  the  memory  of  man  is  not  to  thct  contrary,  and  at  the 
several  times  when,  &c.,  all  persons  residing  within  the  said  parish,  whose 
office  or  duty  within  the  said  parish  might  require  them  from  time  to 
time  to  cause  all  and  every  highway  and  highways  lying  within  '*'the 


said  parish  to  be  amended  and  repaired,  have  had,  used,  and 
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actually  enjoyed,  and  have  been  used  and  accustomed  to  have,  use,  and 
actually  enjoy,  and  of  right  ought  to  have  had,  used,  and  enjoyed,  and 
still  of  right  ought  to  have,  use,  and  enjoy  the  right,  benefit,  and  privi* 
lege  of  entering  into  and  upon  the  said  close  by  themselves  and  their 
servants,  and  with  horses,  carts,  and  other  carriages  raising,  digging  up, 
and  getting  from  and-out  of  the  said  close  the  said  stones,  gravel,  &c., 
and  carrying  away  the  same,  for  the  purpose  of  amending  and  repairing 
the  said  highway,  when  and  as  often  as  need  and  occasion  required. 
That  the  defendants  W.  Knight  and  T.  Woodman,  at  the  several  times 
when,  &c.,  were  surveyors  for  the  time  being  in  and  for  the  said  parish, 
duly  elected  and  appointed  by  the  inhabitants  of  the  parish,  and  residing 
within  the  parish ;  and  that  the  duty  of  the  defendants  W.  Knight  and 
T.  Woodman  as  such  surveyors,  at  the  several  times  when,  &c.,  required 
them  to  cause  the  highways  of  the  parish  to  be  amended  and  repaired 
from  time  to  time,  as  need  and  occasion  should  require. — The  plea  then 
alleged  that,  the  highways  being  out  of  repair,  the  defendants  W. 
Knight  and  T.  Woodman  as  such  surveyors,  and  the  other  defendant  as 
their  servant,  entered  the  close  to  get  gravel  for  repairing  the  highways, 
&c. — ^Verification. 

Fifth  plea — That  part  of  the  said  close  in  which,  &c.,  before  and  at 
the  several  times  when,  &c.,  was  and  still  is  certain  waste  land,  contigu- 
ous to  and  next  adjoining  to  the  sea  shore  or  beach  between  the  high 
water  mark  and  the  low  water  mark,  and,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  have  been,  and  at  the  several  times 
when,  &;c.,  were  and  still  are,  divers  ancient  public  highways  within  the 
parish  of  Hayling  South ;  and  that  within  the  said  parish  there  now  is, 
and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  hath 
been,  a  certain  ancient  and  laudable  custom  there  used  and  approved 
of,  that  is  to  say,  that  all  persons  residing  within  *the  said  par-  r^cor^ 
ish,  whose  office  or  duty  for  the  time  being  within  the  parish  ^ 
might  require  them  from  time  to  time  to  cause  all  and  every  highway 
and  highways  lying  within  the  parish  to  be  amended  and  repaired,  should 
have  the  right  of  entering  into  and  upon  the  said  part  of  the  said  close, 
by  themselves  and  their  servants,  and  with  horses,  carts,  &c.,  raising, 
digging  up,  and  getting  from  and  out  of  the  said  close  the  sand,  stones, 
gravel,  &c.,  and  carrying  away  the  same,  for  the  purpose  of  amending 
and  repairing  the  said  highways  at  all  times  of  the  year,  when  and  so 
often  as  need  and  occasion  should  require. — The  plea  then  alleged,  that 
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the  defendants  W.  Knight  and  T.  Woodman  were  Bunreyors  of  the 
parish,  duly  elected  and  residing  within  the  parish,  and  that  their  oiEoo 
and  duty  as  snch  surveyors  required  them  to  cause  the  highways  to  be 
amended  and  repaired ;  and  that,  at  the  several  times  when,  &c.,  the 
highways  being  out  of  repair,  they  in  their  own  right,  and  the  other 
defendant  as  their  servant,  entered  the  close,  and  took  the  sand  and 
gravel,  &o.,  for  the  purpose  of  repairing  the  highways,  &c. — ^Verifica- 
tion. 

Demurrer  to  each  of  the  above  pleas,  (a)  and  joinders  therein. 

Montague  Smith  in  support  of  the  demurrers. — The  right  set  up  by 
these  pleas  cannot  be  claimed  by  prescription,  either  in  the  inhabitants 
of  a  parish  or  a  surveyor  of  highways.  It  is  clearly  not  a  right  within 
the  2  &;  3  Will.  4,  c.  71,  which  was  never  intended  to  create  new  claims 
by  prescription,  but  only  to  shorten  the  period  f<Mr  establishing  those 
which  existed  at  common  law.  A  prescription  can  only  be  made  in  the 
name  of  a  certain  person  or  his  ancestors,  or  those  whose  estate  he  hath, 
or  in  bodies  politic  or  corporate,  and  their  predecessors:  Co.  Litt. 
*ft '^fil  ^^^  ^*  [Alderson,  B. — ^A  surveyor  of  highways  need  not  ^neces- 
-*  sarily  be  a  parishioner.]  He  is  a  mere  statutable  officer.  In 
Black.  Comm.  vol.  2,  p.  268,  it  is  said,  «  The  distinction  between  custom 
and  prescription  is  this,  that  custom  is  properly  a  local  usage,  and  not 
annexed  to  any  person^  such  as  a  custom  in  the  manor  of  Dale  that  lands 
shall  descend  to  the  youngest  son ;  prescription  is  merely  a  pergonal 
usage,  as  that  Sempronius  and  his  ancestors,  or  those  whose  estate  he 
hath,  have  used  time  out  of  mind  to  have  such  an  advantage  or  privi- 
lege." A  prescription  cannot  be  legally  claimed  by  persons  having  no 
immemorial  succession,  except  it  be  in  respect  of  the  ownership  of  a 
particular  estate :  Mellor  v.  Spateman,  1  Saund.  846.  Moreover,  the 
mode  of  pleading  authcHized  by  the  2  &  3  Will.  4,  c.  71,  s.  5,  is  wholly 
inapplicable  to  a  claim  of  this  description,  and  comprises  those  cases 
.only  where  persons  can  prescribe  in  a  que  estate.  Neither  can  this 
claim  be  sustained  as  a  custom,  for  it  is  a  profit  i,  prendre  in  the  soil 
of  another,  and  therefore  void :  Blewitt  v.  Tregonning,  8  A.  &  E.  554.* 
The  distinction  between  <<  an  interest  or  profit  to  be  taken  or  had  in 
another's  soil,  and  an  easement  in  another's  soil,"  is  pointed  out  in 
Gatewood's  case,  6  Rep.  59  b,  which  decided  that  there  cannot  be  a 
custom  for  inhabitants  as  such  to  have  profit  ft  prendre  in  the  soil  of 
another ;  but  that  there  may  be  a  custom  for  every  inhabitant  to  have 
a  discharge  in  his  own  land,  or  an  easement  in  the  land  of  anoth^. 
That  principle  was  recognised  and  adopted  in  Grimstead  v.  Marlow,  4 
T.  R.  717,  where  Bullbb,  J.,  observes,  that  <<  one  objection  to  the 
claiming  such  a  right  by  custom  is,  that  it  cannot  be  released ;  whereas, 
if  it  be  annexed  to  the  fee,  it  may."    Rogers  v.  Brenton,  10  Q.  B.  26,^ 

•  B.  C.  L.  R.  Tol  80.  t»Id.69. 

(a)  The  plaintiff  damiuTad  ip«oi«Uj  on  idTinl  groandiy  bnt  the  mm  wm  argued  on  BattHi 
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was  the  ciise  of  ft  custom  peculiar  to  Cornwall. — He  also  referred  to 
Qxmden  t^.  Palmer,  2  B.  &  Ad.  286.'' 

Kinglahey  Serjt.,  contri. — 13ie  object  of  the  2  &  8  Will.  H,  r^^Qea 
c.  71,  was  to  render  valid  all  claims  of  profit  It  prendre  which  '- 
had  been  enjoyed  as  of  right  for  the  prescribed  periods,  without  refer- 
ence  to  the  persons  who  made  the  claim.     The  2  &  3  Will.  4,  c.  100,  is 
in  pari  materift,  and  that  has  been  held  to  create  an  exemption  from 
tithe  in  respect  of  persons  who  oould  not,  before  that  Act,  have  pre- 
scribed in  non  decimando :  Salkeld  v.  Johnson,  2  Exch.  256.     [Aldbs- 
SON,  B. — The  language  of  the  two  statutes  is  materially  different ;  in 
the  one,  the  words  are  <<  no  claim  which  may  be  lawfully  made  at  common 
law  by  custom,  prescription,  or  grant,"  &c. ;  in  the  other,  the  words  are 
<<  all  prescriptions  and  claims  of  or  for  any  modus  decimandi,"  &c.     So 
that  the  2  &  3  Will.  4,  c.  71,  embraces  such  claims  only  as  are  made 
hy  persons  who  at  common  li^w  might  lawfully  have  made  them,  and  was 
never  intended  to  enable  persons  to  take  by  user  a  profit  k  prendre.] 
This  is,  at  all  events,  a  good  custom  at  common  law.     The  distinction 
between  prescription  and  custom  is  this,  that  the  former  implies  a  l^gal 
origin.    An  officer  may  prescribe  in  him  and  all  those  quorum  statum 
habet :  Com.  Dig.  <<  Prsescription"  (A).     But  a  custom  need  only  have 
a  reasonable  origin.    In  the  case  of  The  Mayor  and  Commonalty  of 
Lynn  Begis  v.  Taylor,  3  Lev.  160,  it  was  held  that  a  custom  for  freemen 
and  proprietors  of  ships  within  a  borough  to  dig  gravel  on  the  shore  for 
ballast  was  good,  it  being  for  the  maintenance  of  navigation.     Here  the 
custom  is  for  the  public  benefit  in  repairing  highways.     The  Court  there 
said,  <<  a  custom  is  lex  loci,  and  inherent  in  the  soil  whereto  'tis  fixed^ 
for  the  service  of  every  one  that  is  qualified  to  use  it ;  whereas  prescript 
tion  is  (fixed)  iiai  the  person,  and,  therefore,  ought  always  to  be  laid  in 
persons  €>t  estates  of  perpetual  existence ;  but  ^tis  otherwise  of  customs, 
as  the  custom  for  fishei'lnen  to  dry  their  nets  on  another's  soil ;  and  the 
custom  of  the  hundred  of  Wicksworth,  in  *DerbyBhire,  to  dig  for  r^c^f^i^ 
lead  in  another's  soil  so  far  as  the  party  can  throw  his  mattock."  ^ 
Li  Johnson  v.  Wyard,  2  Lutw.  1344,  a  custom  was  pleaded  for  the 
inhabitants  of  a  parish  to  dig  gravel  from  the  soil  of  another  for  the 
repair  of  the  highways ;  but  there  was  no  decision  as  to  the  validity  of 
the  custom,  the  cause  having  been  settled.    A  similar  custom  was  pleaded 
in  Oxenden  v.  Palmer,  2  B.  &  Ad.  236,*  and  no  objection  was  taken. 
The  case  in  the  Yeat  Book,  8  Ed.  4,  18,  19,  which  is  commented  on  by 
HoLBOTD,  J.,  in  his  judgment  in  Blundell  v.  Catterall,  5  B.  &  Aid.  268>^ 
shows  that  a  custom  may  exist  for  fishermen  to  dig  in  the  land  adjoining 
the  sea,  and  pitch  stakes  for  hanging  their  nets  to  dry.     All  the  autho- 
rities are  cited  in  Tyson  v*  Smith,  9  A.  &;  E.  406,*^  in  which  it  was  held 
a  reasonable  custom,  that,  at  fairs  holden  at  certain  times  of  the  year 
on  soQie  part  of  the  commons  and  waste  of  a  manor  to  be  named  by  the 
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lord,  every  subject  exercising  the  trade  of  a  victnaller  miglit  enter  at 
the  time  of  the  fairs,  and  for  the  more  conveniently  carrying  on  his 
trade  erect  a  booth  and  continue  the  same  for  a  reasonable  time  after 
the  fairs,  paying  2(2.  to  the  lord.  So  in  this  case,  treating  the  close  as 
waste  of  the  manor,  there  is  reasonable  ground  for  presuming  that  the 
custom  had  a  legal  origin,  for  both  the  lord  and  the  inhabitants  are 
interested  in  the  reparation  of  the  roads.  [Aldekson,  B. — This  plea 
does  not  state  that  the  roads  for  which  the  gravel  was  wanted  were 
roads  reparable  by  the  parish.  In  Johnson  v.  Wyard,  the  plea  alleged 
that  the  inhabitants  of  the  parish  were  accustomed  to  take  gravel  from 
the  locus  in  quo  for  the  repair  of  the  highways  ;  that  their  reparation 
was  needful ;  and  that  the  defendants,  being  two  of  the  inhabitants, 
took  the  gravel  for  that  purpose.  Here  it  is  only  stated  that,  the  high- 
ways being  out  of  repair,  the  defendants  entered  on  the  locus  in  quo  to 
*ftfin  8^*  stones  to  repair  them.  *That  wouldibe  supported  by  proof 
-'  that  the  highways  were  reparable  ratione  tenurse,  and  not  by  the 
inhabitants  at  large.  But  a  person  liable  to  repair  ratione  tenurae  could 
have  no  right  to  go  upon  the  waste  and  get  stones  for  that  purpose.] 
This  plea  is  a  sufficient  justification  under  the  Highway  Act,  5  &  6  WilL 
4,  c.  50. 

Pollock,  G.  B. — ^We  are  all  of  opinion  that  the  pleas  are  bad. 

Alderson,  B. — Assuming  that  such  a  prescription  is  good,  it  ought 
to  be  pleaded  as  an  immemorial  custom  for  the  inhabitants  of  the  parish 
to  take  stones  from  the  waste  for  the  purpose  of  repairing  the  highways, 
averring  that  the  surveyors  were  two  of  the  inhabitants,  as  was  done  in 
Johnson  t^.  Wyard. 

Martin,  B. — I  agree  with  the  rest  of  the  Court  that  these  pleas  are 
bad ;  but  I  am  by  no  means  clear  that  there  might  not  be  a  good  pre- 
scription in  the  inhabitants  of  a  parish  to  take  stones  from  the  waste 
for  the  repair  of  the  highways. 

Judgment  for  the  plainti£ 


*862]  "^Bluok  v.  Gompertz.    June  7. 

The  plaintiff,  at  the  reqnert  of  the  defendant^  sold  to  C.  some  wine,  to  be  paid  for  hj  bilbf 
and  reoeired  from  the  defendant  the  foUowing  gaaraatee,  Bipied  by  him : — "  Upon  yonr  band- 
ing me  jour  two  drafts  upon  C.  respeotirelj  for  2002.  and  1462.  at  six  months  from  this  date,  I 
nndertake  to  get  them  accepted  by  him,  and  to  see  that  they  are  duly  paid."  It  was  afterwards 
discorered  that  the  draft  for  the  wine  mentioned  as  for  1462.  should  have  been  for  IbOL ;  and 
aoeordingly  the  plaintiff  drew  bills  for  2002.  and  1502.,  which  the  defendant  got  aooepted  by  C, 
and  gave  to  the  plaintiff,  and  then  wrote  across  the  guarantee  as  follows : — **  I  hare  reoelyed 
the  two  drafts  (one  being  for  1502.  instead  of  1462.,  there  being  an  error  in  the  inroiee  of  42.), 
both  aceepted  by  C."  The  plaintiff  signed  this  receipt,  but  not  the  defendant.  The  plaintiff 
having  declared  on  the  above  instrument  as  a  contraoty  in  considention  that  the  plaintiff  woaH 
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•i  Ufl  own  expense,  proonre  stamps  for  and  draw  two  bills,  one  for  2002.  and  the  other  for  1502., 
at  six  months,  and  deliver  them  to  the  defendant^  he  woold  get  them  aocepted  and  see  them 
paid: — ^Held,  that  the  instmment  was  a  yalid  memorandum  of  the  contract  declared  on,  within 
the  4th  section  of  the  Statute  of  Frauds,  since  the  endorsement,  having  been  made  for  the 
purpose  of  oorreoting  the  mistake,  and  being  written  by  the  defendant  on  the  same  piece  of 
paper  as  the  original  undertaking,  must  be  considered  as  authenticated  by  the  signature  of  the 
defendant 

Assumpsit. — The  declaration  stated,  that,  hefore  the  making  of  the 
promise  by  the  defendant,  one  Morgan  John  O'Connell,  by  the  defend- 
ant, who  was  then  his  agent  in  that  behalf,  bargained  and  agreed  with 
the  plaintiff  to  buy  of  him,  and  the  plaintiff  then  bargained  and  agreed 
with  the  said  M.  J.  O'Oonnell  to  sell  to  him,  divers  goods  and  chattels, 
to  wit,  ten  hogsheads  of  wine,  for  divers  prices  or  sums  of  money,  to 
wit,  2002.  and  l&OZ. ;  and,  thereupon,  to  wit,  on,  &c.,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  at  his  own 
costs  obtain  two  papers,  respectively  stamped  with  a  stamp  denoting 
the  payment  for  the  use  of  her  Majesty  of  the  duty  payable  by  law  in 
respect  of  the  bills  of  exchange  to  be  made  thereon  respectively  as 
hereinafter  mentioned,  and  would,  on  the  papers  respectively,  make  his 
two  bills  of  exchange  in  writing,  and  direct  the  same  to  the  said  M.  J. 
O'Gonnell,  and  thereby  respectively  require  him,  six  months  after  the 
date  thereof  respectively,  to  pay  to  the  plaintiff  the  said  prices  or  sums 
respectively,  and  would  deliver  the  said  bills  of  exchange  to  the  defend- 
ant, the  defendant  promised  the  plaintiff  to  get  the  said  bills  of  exchange 
accepted  by  the  said  M.  J.  0*Connell,  and  to  see  that  they  were  duly 
paid. — ^Averments,  that  the  plaintiff,  at  his  own  costs,  obtained  two 
papers,  respectively  stamped  as  aforesaid,  and  did  thereon  then  respec- 
tively make  his  two  bills  of  exchange  in  writing,  and  direct  the  same  to 
the  said  M.  J.  O'Gonnell,  and  thereby  respectively  required  him,  r3|co/.n 
*six  months  after  the  date  thereof  respectively  (which  period  '- 
had  elapsed  before  the  commencement  of  this  suit),  to  pay  the  plaintiff 
the  said  prices  or  sums  respectively,  and  did  then  deliver  the  said  bills 
of  exchange  to  the  defendant,  ^d,  although  the  defendant  then  got 
the  said  bills  accepted  by  the  said  M.  J.  0*Connell,  and  although  the 
said  bills  were  duly  presented  to  the  said  M.  J.  O'Gonnell  for  payment 
on  the  day  when  the  same  respectively  became  due,  and  although  the 
said  M.  J.  O'Gonnell  did  not  then,  or  at  any  other  time,  pay  the  said 
bills  of  exchange  or  either  of  them,  of  which  the  defendant  had  notice, 
and  was  requested  by  the  plaintiff  to  see  that  the  said  bills  were  duly 
paid ;  yet  the  defendant  did  not  nor  would  see  that  the  same  were  paid, 
and  they  still  remain  unpaid. 

Pleas,  non  assumpsit,  and  traverses  of  the  making  and  delivery  ot 
the  bills  to  the  defendant. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  Sittings  after 
Michaelmas  Term,  1851,  it  appeared  that  the  defendant  had  applied  to 
the  plaintiff  to  supply  Mr.  M.  J.  O'Gonnell  with  a  quantity  of  wine,  to 
be  paid  for  by  bills ;  which  he  consented  to  do  upon  receiving  the 
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defendant's  guarantee.  The  plaintiff  afterwards  handed  to  the  defeacU 
ant  the  warrants  for  the  wine,  and  the  defendant  signed  and  delivered 
to  the  plaintiff  the  following  guarantee : — 

<<  Kensington,  March  19th,  1851. 
<<  Dear  Sir, — ^Upon  you  handing  me  your  two  drafts  upon  Morgan 
John  O'Gonnell,  M.  P.,  respectively,  for  200Z.  and  146{.,  at  six  months 
after  this  date,  I  undertake  to  get  them  accepted  by  him,  and  to  see 
that  they  are  duly  paid. 

<<I  remain,  dear  Sir,  yours  truly, 
<<  To  James  Bluge,  Esq.  <<  Henby  Gompsetz." 

On  receipt  of  this  guarantee  the  plaintiff  purchased  stamps,  and  p«^ 

«RfUl  P^^^^  ^^  ^^^  ^^^  ^^^ '  ^^^'  fi^^S  ^^^^  *there  had  been  a  mis- 
-'  take  of  42.  against  himself  in  the  calculations  previously  agreed 
on  with  the  defendant,  he  altered  the  intended  bill  for  146{.  into  one 
for  1502.,  and  sent  them  to  the  defendant,  with  a  letter  explaining  tiie 
mistake.  On  the  28th  of  March  the  defendant  gave  back  to  the  plain- 
tiff the  bills  accepted  by  Mr.  O'Connell,  and  the  defendant  then  wixyte 
across  the  guarantee  the  following  receipt,  which  the  plaintiff  signed  :-*- 

<<  I  have  received  the  two  drafts,  one  being  for  150/.  instead  of  1462., 
there  being  an  error  in  the  invoice  of  42.,  both  accepted  by  Mr. 
O'Connell.  James  Sluck." 

Upon  this  document  being  given  in  evidence,  it  was  objected,  o'n 
behalf  of  the  defendant,  that  it  was  not  a  memorandum  within  the 
Statute  of  Frauds,  which  would  support  the  contract  as  alleged  in  the 
declaration,  inasmuch  as  th6  consideration  stated  in  the  memorandum 
was  the  drawing  and  delivery  to  the  defendant  of  a  bill  for  2002.  and 
another  for  1462.;  and  that,  if  the  receipt  endorsed  were  treated  aa 
altering  the  original  document,  then  it  was  not  signed  by  the  defendant. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the  receipt  was 
endorsed  with  the  defendant's  consent,  and  for  the  purpose  of  substi- 
tuting the  1502.  bill  for  the  one  for  1462. ;  and  the  jury  found  that  it 
was.  Thereupon  a  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  contract  alleged  was  not  proved. 

A  rule  nisi  having  been  obtained  accordingly, 

WeUhy  and  Pearce  showed  cause  in  last  Easter  Term  (April  15).-*- 
First,  this  is  not  a  collateral  engagement  to  answer  for  the  debt  or 
default  of  another  person,  within  the  4th  section  of  the  29  Car.  2,  c.  3, 
but  an  original  undertaking  by  the  defendant,  founded  on  a  new  consi- 
*Rf{^l  deration,  namely,  the  purchase  of  the  stamps  by  the  ^plaintiff. 
-'  The  question,  whether  each  particular  case  comes  within  this 
olause  of  the  statute,  depends  on  the  fact  of  the  original  party  remam- 
ag  liable,  coupled  with  the  absence  of  any  liability  on  the  part  of  the 
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defendant,  except  such  as  arises  from  his  express  promise :  Chitty  on 
Contraets,  p.  442, 4th  edit. :  Simpson  v.  Penton,  2  C.  &  M.  430.  H^o 
the  defendant  is  liable  independently  of  his  express  promise,  for  the 
consideration,  however  inadequate,  is  sufficient  to  support  an  original 
agreement  on  his  part.  [Parke,  B. — This  is  in  point  of  fact  a  guar, 
antee  for  a  third  party.]  Even  in  that  view,  there  is  a  sufficient  mem- 
orandum or  note  in  writing  within  the  statute.  The  bill  for  150/.  was 
substituted  for  that  of  1462.  with  the  defendant's  consent,  and  for  the 
purpose  of  carrying  into  effect  the  original  intention  of  the  parties. 
[Pollock,  C.  B. — If  a  person  gives  a  guarantee,  and  afterwards  disco- 
vers a  mistake,  which  he  corrects,  and  then  re-signs  the  document, 
could  there  be  any  doubt  about  its  validity  ?  Here  the  bills  are  handed 
over  to  the  plaintiff,  and  an  endorsement  is  made  by  the  defendant  on 
the  guarantee  explaining  the  mistake ;  that  seems  to  me  equivalent  to 
a  roHsigning,  and  that  there  was  no  necessity  for  the  defendant  to  per- 
form the  idle  ceremony  of  going  over  his  signature  with  a  dry  pen.] 
The  meaning  of  the  parties  was,  that  the  price  of  the  wine  should  be 
secured ;  and  when  the  guarantee  was  corrected  by  stating  the  true 
amount,  it  was  the  same  as  if  it  had  been  originally  so  drawn.  At  all 
events,  the  undertaking  is  divisible  as  to  each  bill,  and  the  plaintiff  is 
entitled  to  recover  in  respect  of  that  for  2002. 

Knowles  in  support  of  the  rule. — There  can  be  no  division  of  this 
olaim,  for  the  declaration  alleges  an  entire  contract  on  the  part  of  the 
defendant,  that,  if  the  plaintiff  would  procure  stamps  for  and  draw  two 
bills  of  exchange  *of  the  respective  amounts  of  200Z.  and  1502.,  r^oo^  ' 
the  defendant  would  see  them  paid.  The  plaintiff  has  never  '- 
drawn  such  bills,  so  that  the  consideration  for  the  promise  altogether 
fails.  The  Statute  of  Frauds  requires  a  note  or  memorandum  of  the 
contract,  signed  by  the  party  charged ;  and  further,  the  consideration 
must  appear  on  the  face  of  the  instrument.  Here  there  was  no  altera- 
tion of  the  contract;  the  original  agreement  continued,  so  far  as  it  is 
binding  on  the  defendant.  But  that  agreement  does  not  support  the 
declaration.  The  endorsement  makes  no  difference,  for  it  is  not  signed 
by  the  defendant,  and  is  merely  the  receipt  of  the  plaintiff,  written  by 
the  defendant  as  his  agent,  and  of  no  more  avail  than  if  written  on  a 
separate  piece  of  paper.  To  render  the  defendant  liable,  there  must  be 
a  new  agreement  according  to  the  statute — that  is,  an  agreement  signed 
by  the  defendant.  A  mistake  in  a  guarantee  cannot  be  corrected  with- 
out altering  the  document  itself,  otherwise  the  parties  might  defeat  the 
object  of  the  statute,  which  was  to  exclude  all  question  by  requiring 
evidence  in  writing  of  the  contract.  If  a  guarantee  stated  52.  as  the 
consideration,  when  in  fact  it  was  5002.,  could  the  parties  agree  by  parol 
that  the  latter  sum  should  represent  the  former  ?  Besides,  if  the  effect 
of  the  endorsement  was  to  make  a  new  guarantee,  then  there  was  no 
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consideration  to  support  it,  since,  at  the  time  the  endorsement  was  made, 
the  consideration  was  executed. 

Cur.  adr.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  the  declaration  stated,  that  M.  J. 
0*Connell  agreed  with  the  plaintiff  to  buj  certain  wines,  part  for  2002. 
and  part  for  150{. ;  and  thereupon,  in  consideration  that  the  plaintiff 
would,  at  his  own  expense,  procure  stamps  for  and  draw  two  bills  upon 
*ftfi7l  ^*  '^'  *0'Connell,  one  for  2001.  and  the  other  for  150Z.,  at  six 
-^  months,  and  deliver  them  to  the  defendant,  he  the  defendant 
would  get  them  accepted,  and  see  them  paid  when  due ;  and  the  breach 
was,  that  the  defendant  did  not  see  them  paid. 

It  appeared  that  Mr.  M.  J.  O'Connell  did  purchase  two  parcels  of 
wine,  one  for  200Z.,  the  other,  as  it  was  first  supposed,  of  the  value  of 
1462. ;  and  a  guarantee  was  given  in  this  form :  [His  Lordship  read  the 
guarantee.] 

As  no  bills  existed  at  the  time  the  memorandum  was  signed,  and  the 
plaintiff  was  to  draw  them,  and  they  could  only  be  drawn  on  stamps  so 
as  to  be  valid,  it  followed  that  the  plaintiff  was  to  procure  the  stamps 
at  his  own  expense.  There  was  evidence,  therefore,  in  support  of  the 
averment  of  that  part  of  the  consideration.  It  was  afterwards  disco- 
vered by  the  plaintiff^  that  the  true  price  of  the  second  parcel  was  1502. 
Bills  were  drawn,  payable  at  the  time  agreed,  for  2002.  and  1502. ;  the 
defendant  got  them  accepted,  gave  them  to  the  plaintiff,  and  then  wrote 
across  the  face  of  the  guarantee  in  his  own  hand  as  follows : — <<  I  have 
received  the  two  drafts  (one  being  for  1502.  instead  of  1462.,  there  being 
an  error  in  the  invoice  of  42.),  both  accepted  by  Mr.  O'Connell,"  and 
the  plaintiff  signed  this  memorandum,  but  not  the  defendant. 

On  the  memorandum,  consisting  of  these  two  parts,  being  produced, 
Mr.  Knowles  objected,  that  it  was  not  a  memorandum  signed  by  the 
defendant  of  the  contract  declared  upon.'  The  original  memorandum 
signed  by  the  defendant  was  of  an  executory  contract  to  be  performed 
after  the  date  of  the  memorandum,  in  consideration  that  the  plaintiff 
would  draw  two  bills,  one  for  2002.,  and  the  other  1462.,  and  hand  them 
to  the  defendant,  he  the  defendant  would  get  the  bills  accepted  and  see 
them  paid ;  and  that  contract  was  never  performed  by  the  plaintiff,  for 
one  of  1502.  was  drawn,  not  1462. ;  and  so  far  is  clear.  But  for  the 
*f^Rf^l  P^^^^^^  ^^  ^^  contended,  that  the  memorandum  ^written  on  the 
-*  face  of  the  original  guarantee  explained  that  this  was  a  mistake ; 
that  the  true  contract  was  for  a  bill  of  1502. ;  that  the  memorandum, 
therefore,  merely  corrected  a  mistake,  and  being  written  on  the  same 
piece  of  paper,  and  on  the  face  of  the  guarantee  which  was  signed  by 
the  defendant,  his  original  signature  was  a  signature  of  the  whole,  and 
BO  satisfied  the  enactment  of  the  Statute  of  Frauds. 

If  the  defendant,  by  any  memorandum  signed  by  him,  had  stated  that 
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the  original  contract  was  that^  if  the  plaintiff  would  procnre  stamps  and 
draw  two  bills  for  2002.  and  1502.,  the  defendant  would  see  them  paid, 
but  that  the  latter  amount  had  been  by  mistake  described  as  1462.,  it 
would  have  been  su£Scient ;  for  the  Statute  of  Frauds  does  not  require 
the  contract  itself  to  be  in  writing,  but  a  memorandum  of  it ;  and  a 
memorandum,  properly  signed,  of  a  by-gone  contract  is  quite  sufficient; 
and  we  also  think  that  words  introduced  into  a  paper  signed  by  a  party, 
or  an  alteration  in  it,  may  be  considered  as  authenticated  by  a  signature 
already  on  the  paper,  if  it  is  plain  that  they  were  meant  to  be  so  authen« 
ticated.  The  act  of  signing  after  the  introduction  of  the  word^  is  not 
absolutely  necessary. 

The  difficulty  in  the  case  is,  that  the  words,  though  written  by  the 
defendant  across  the  original  guarantee,  are  not  written  as  his  words, 
but  the  words  of  the  plaintiff,  and  the  effect  of  the. instrument  altogether 
is  this : — The  original  guarantee  remains  ivxaltered,  with  the  (subscrip- 
tion of  the  defendant ;  the  plaintiff  states  that  he  has  drawn,  instead 
of  one  of  the  bills,  that  for  1462:,  a  bill  for  1502.,  assigning  the  mistake 
of  the  invoice  as  a  reason,  and  that  he  has  received  it  back  from  the 
defendant,  accepted,  as  part  performance  of  his  original  contract,  and 
so  discharges  the  defendant  in  that  respect. 

It  may,  however,  be  inferred,  from  the  fact  of  the  defendant  himself 
writing  the  memorandum  across  for  the  plaintiff  to  sign,  not  only  that 
he  agreed  that  the  bill  for  *1502.,  previously  substituted  instead  r^co/^q 
of  one  for  1462.  by  the  plaintiff,  should  stand  in  the  place  of  that  *- 
for  1462.,  and  impliedly,  that  the  defendant  should  be  responsible  for 
it ;  but  also  that  he  admitted  that  the  original  contract  was,  that  he 
should  procure  to  be  accepted  and  see  paid  any  bill  for  the  amount  of 
the  invoice  of  the  second  parcel  of  wine,  and  that  the  invoice  was  1502., 
so  that  there  would  be  proof  of  the  contract  alleged  in  the  declaration 
in  tariting.  If  so,  it  may  be  inferred,  from  the  fact  of  the  second 
memorandum  being  written  on  the  same  paper  by  the  defendant,  that 
it  was  meant  to  be  authenticated  by  the  old  signature,  so  as  to  consti- 
tute a  memorandum  of  the  defendant's  agreement  in  writing  signed  by 
the  defendant.  If  so,  the  Statute  of  Frauds  has  been  complied  with ; 
and  although  we  have  not  come  to  this  conclusion  without  some  difficulty 
and  doubt  still  remaining  on  the  mind  of  my  Brother  Parke,  we  think 
this  is  the  true  view  of  the  case,  (a) 

Bule  discharged. 

(a)  Platt,  B.y  added — I  had  great  diffioalty  in  bringing  my  mind  to  this  conolndon,  but  am 
now  satisfied  that  the  endorsement  is  part  of  the  eontract,  and  that  it  is  nnder  the  signature  of 
the  defendant  Suppose  that,  after  this  instrument  was  signed,  the  defendant^  with  his  own  hand, 
had  altered  the  146^.  into  IbOL ;  there  eonld  be  no  doubt  that  there  would  hare  been  a  suffioient 
oontraot  within  the  statute,  without  re-signing  the  agreement  Then  the  effect  of  this  memoran- 
dum, as  it  seems  to  me,  is  Just  the  same  as  if  the  defendant  had  written  upon  the  face  of  it,  that 
"a  bin  for  150^.  has  been  drawn  instead  of  one  for  1402.,  there  being  an  error  as  to  the  amount 
of  the  inroiee  prioe;"  and  then  for  the  plaintiff  to  have  written  underneath,  "  I  have  received  tho 
two  above-mentioned  bills."  That  being  in  the  handwriting  of  the  defendant,  on  the  fiftce  of  the 
original  agreement,  seems  to  me  to  be  quite  suffioient  to  justify  ui  in  holding  that  the  tnuuae- 
tioB  opentei  ••  a  signatore  within  the  Statute  of  Fraads. 

8D 
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*&70]  *^Qqum  v.  Moob*    June  4. 

Debt  on  an  indenture  fbr  rent  Plea,  that  whilst  the  defendant  was  in  the  oecnpation  of  the 
djomised  premiseiy  and  befbre  the  rent  became  dne,  it  was  agreed  between  tho  plaintiir  and  Hm 
defendant,  that  the  plaintiff  should  make  certain  alterations,  and  in  consideration  thereof  tiw 
defendant  should  relinquish  his  interest  under  the  indenture,  and  accept  a  fresh  leaae  for 
••▼en  years  at  an  increased  rent;  and  until  such  lease  should  be  tendered  to  the  defendaikl^ 
he  should  hold  the  premises  as  tenant  fh>m  year  to  year,  at  the  increaMd  rent :  that  tht 
plaintiff  executed  the  alterations;  that  the  defendant  relinquished  his  interest  under  tha 
indenture,  and  held  the  premises  under  the  agreement ;  and  that  no  new  lease  was  exeented : 
by  means  of  which  premises^  the  defendant  became  tenant  from  year  to  year,  and  all  his  faiia- 
rest  under  the  indenture  was  surrendered  to  the  plaintiff  by  act  and  operation  of  law.  Repli- 
cation, de  injurift;  and  issue  thereon:— Held,  first,  that  the  plea  could  only  be  prored  hj  aa 
agreement  in  writing,  since  the  stipulation  as  to  the  yearly  tenancy  was  part  of  the  agra»- 
ment  for  a  ftitore  lease,  and  such  a^preement  was  required  by  the  Statute  of  Frauds  to  be  m 
writing. 

Seoondly — That»  under  such  an  agreement,  there  would  be  no  snnender  of  the  existing  lease  hy 
operation  of  law  until  the  new  lease  was  granted. 

Dbbt  apon  an  indenture,  whereby  the  plaintiff  demised  to  the  defend- 
ant a  certain  dwelling-honse  and  premises,  for  the  term  of  seven  yean 
from  the  6th  of  April,  1845,  at  the  yearly  rent  of  60^.,  payable  quar- 
terly. Breach : — ^Non-payment  of  45/.  for  three  quarters*  rent^  due 
the  6th  of  January,  1852. 

Plea : — That,  after  the  making  of  the  indenture,  and  whilst  the 
same  was  in  full  force  and  effect,  and  before  the  expiration  of  the  term 
thereby  demised  to  the  dd^fendant,  and  whilst  the  defendant  was-  in  the 
occupation  of  the  dwelling-house  and  premises  by  the  indenture  demiBed, 
and  before  the  sum  of  45Z.  became  due  and  payable,  to  wit,  on  the  6th 
of  April,  1847,  it  was  then  agreed  by  and  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should,  at  his  own  costs  and  charges,  make 
and  execute  certain  alterations,  additions,  and  improvements  in  the  said 
dwelling-house  before  a  certain  day,  being  the  6th  of  April,  1848,  and 
one  of  the  days  for  payment  of  the  quarterly  rent ;  and  that,  in  con- 
sideration thereof^  the  defendant  should  give  up  and  relinquish  to  the 
plaintiff  all  the  defendant's  estate,  right,  title,  and  interest  whatsoever 
under  the  said  indenture,  and  of  and  in  the  residue  then  to  come  and 
unexpired  of  the  term  so  demised ;  and  should,  on  or  after  the  6th 
of  April,  1848,  accept  a  fresh  lease,  and  execute  a  fresh  counterpart 
lease  when  the  plaintiff  should  tender  the  same  to  him  for  that  purpose, 

*j^711  ^^^  ^^^  ^^'^  ^^  "^seven  years  from  the  day  and  year  aforesaid^ 
-^  at  a  certain  increased  rent,  to  wit,  75{.  for  the  four  first  years 
from  and  after  the  6th  of  April,  1848,  and  at  a  further  increased  rent 
of  802.  for  the  residue  of  the  said  term ;  and,  until  the  lease  should  be 
tendered  to  the  defendant,  the  defendant  should  hold  and  be  possessed 
of  the  dwelling-honse  and  premises  as  tenant  from  year  to  year,  at  the 
increased  rent  of  751.  a  year  for  four  years,  and  at  the  further  increased 
rent  of  802.  for  the  residue  of  the  said  tenancy.  Averments — ^that  tho 
plaintiff  did  execute  the  alterations,  &c. ;  and  that  the  defendant,  in 
pursuance  of  the  said  agreement,  did  relinquish  and  give  up  to  the  plain- 
tiff all  his  estate,  right,  title,  &c.,  under  the  said  indenture  and  in  tbii 
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residue  of  the  demised  term,  and  held  the  premises  mider  the  agree- 
ment ;  that  no  new  lease  was  executed ;  and  that  divers  quarterly  pay- 
ments of  the  increased  rent  had  been  made.  By  means  of  which  said 
premises,  the  defendant  then,  to  wit,  on  the  6th  of  April,  1848,  became 
and  was  tenant  from  year  to  year  to  the  plaintiff  of  the  said  dwelling- 
house  and  premises ;  and  all  his  estate,  right,  title,  &c.,  under  the  said 
indenture  and  in  the  residue  then  to  come  of  the  term  in  the  declara- 
tion mentioned,  were  duly  surrendered  to  the  plaintiff  by  act  and  ope- 
ration of  law. — ^Verification. 

Replication  de  injuria,  and  issue  thereon. 

At  the  trial,  before  Talfoubd,  J.,  at  the  last  Wiltshire  Spring 
Assizes,  the  defendant  gave  parol  evidence  of  the  facts  stated  in  the 
plea,  there  being  no  written  agreement.  He  also  proved  that,  on  one 
occasion,  the  plaintiff  had  distrained  upon  him  for  the  increased  rent  of 
16L  It  was  objected,  on  behalf  of  the  plaintiff,  first,  that  the  plea  was 
not  proved,  since  the  agreement  therein  stated  was  a  contract  for  an 
interest  in  land  within  the  Statute  of  Frauds,  29  Oar.  2,  c.  8,  s.  1 ;  and 
consequently  the  plea  could  only  be  proved  by  an  agreement  in  writing. 
Secondly,  that  the  stipulation,  that  the  defendant  should  hold  the  pre- 
mises as  ^yearly  tenant  until  the  new  lease  was  executed,  would  rn^Qfra 
not  operate  as  a  surrender  of  the  former  lease.  The  learned  ^ 
Judge  left  it  to  the  jury  to  say  whether  there  was  an  agreement  that^ 
until  the  fresh  lease  was  executed,  the  parties  should  stand  in  the  rela- 
tion of  landlord  and  tenant ;  and  the  jury  having  found  in  the  affirma- 
tive, his  Lordship  directed  a  verdict  for  the  defendant,  reserving  leave 
for  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Oourt  should 
be  of  opinion  that  the  plea  was  not  proved. 

Kinglake^  in  Easter  Term,  obtained  a  rule  nisi  to  enter  the  verdict 
for  the  plaintiff,  or  for  judgment  non  obstante. veredicto,  on  the  ground 
of  the  insufficiency  of  the  plea.  He  cited  Donellan  v.  Bead,  8  B.  &; 
Ad.  899.* 

Orowder  and  Barttaw  now  showed  cause* — ^First,  the  agreement, 
though  not  in  writing,  created  a  new  tenancy  at  an  increased  rent,  and 
so  operated  as  a  surrender  of  the  term  granted  by  the  indenture.  The 
meaning  of  the  term  <<  surrender  by  operation  of  law"  is  explained  by 
this  Court  in  Lyon  v.  Beed,  18  M.  &  W.  285,  as  applying  to  cases 
"  where  the  owner  of  a  particular  estate  has  been  a  party  to  some  act 
tliLe  validity  of  which  he  is  by  law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  particular  estate  had  continued  to 
exist."  All  the  authorities  are  collected  in  Taylor's  Evidence,  vol.  2, 
p«  675*  [Pabkb,  B. — The  defendant  became  tenant,  not  by  virtue  of 
a  demise,  but  as  the  result  of  the  agreement,  and  that  must  be  proved 
by  some  writing.]  Hamerton  v*  Stead,  8  B.  &  0.  478,^  is  an  authority 
to  show  that  a  former  tenanoy  may  he  surrmdered  by  a  mere  agre^ 
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ment  for  a  new  lease  on  different  terms,  and  an  occnpation  under  it* 
Also  in  Com.  Dig.  <<  Surrender"  (Ii),  it  is  said,  that,  <<  if  lessee  for 
years  accepts  a  new  lease  from  his  lessor,  it  will  be  a  surrender  in  law, 
*k7V\  ^^^  ^^^  affirms  "^him  to  make  a  lease  (R.  PI.  Com.  106  a,  107  b). 
-*  Though  the  new  lease  be  for  a  less  term  (R.  Dy.  140  b ;  2  RolL 
495,  153;  2  Oro.  84).  Or  by  parol^  when  the  first  lease  was  by  inden* 
ture  (Dy.  140  b,  2  Rol.  496, 1.  8)."  [Parke,  B.— This  plea  does  not 
allege  a  demise  from  year  to  year,  but  an  agreement  for  a  future  lease 
for  a  certain  term ;  and  that,  until  the  lease  is  executed,  the  defendant 
shall  occupy  the  premises  as  tenant  from  year  to  year.]  The  plaintiff, 
having  distrained  for  the  increased  rent  under  the  agreement,  cannot 
now  set  up  the  former  lease.  Besides,  the  jury  have  found  that  the 
relation  of  landlord  and  tenant  subsisted  under  the  agreement.  The 
case  differs  from  Donellan  v.  Read,  8  B.  &;  Ad.  899,*  for  there  the 
tenant's  agreement  was  a  mere  personal  contract  to  pay  an  additional 
sum  yearly,  in  consideration  of  his  landlord  making  certain  improve- 
ments in  the  premises,  and  was  never  intended  to  create  a  new  demise 
at  an  increased  rent.  Crowley  v,  Vitty,  7  Exch.  319,  is  also  dis- 
tinguishable, for  that  was  an  agreement  by  the  landlord  without  con- 
sideration to  accept  a  reduced  rent. — Secondly,  the  plea  is  good.  A 
plaintiff  need  not  state  in  his  declaration  that  an  agreement  within  the 
Statute  of  Frauds  is  in  writing ;  and  if  a  writing  be  necessary  to  render 
the  plea  good,  the  Court  will,  after  verdict,  construe  the  plea  as  alleging 
such  an  agreement :  Case  v.  Barber,  T.  Raym.  450. — They  also  cited 
Lynch  v.  Lynch,  6  Irish  Law  Rep.  131. 

Pollock,  C.  B. — This  is  an  application  to  set  aside  the  verdict  for 
the  defendant,  and  enter  it  for  the  plaintiff,  or  for  judgment  non  ob- 
stante veredicto.  The  objection  having  been  taken  at  the  trial,  that 
the  plea  could  only  be  proved  by  an  agreement  in  writing,  we  are  of 
opinion  that  the  rule  must  be  absolute  to  enter  the  verdict  for  the  plain- 
tiff. The  plea  sets  out  an  agreement  for  a  lease  for  seven  years,  part 
*ft74.1  ^^  ^I^i<^^  agreement  was,  that  in  the  mean  time  '''the  defendant 
-'  should  occupy  as  tenant  from  year  to  year.  It  was  argued  on 
behalf  of  the  defendant,  that,  in  order  to  prove  thje  yearly  tenancy,  it 
was  not  necessary,  by  the  Statute  of  Frauds,  that  there  should  be  an 
agreement  in  writing.  But  it  is  clear  that  an  agreement  for  a  lease 
must  be  in  writing,  for  it  is  a  contract  for  an  interest  in  land ;  and  in 
this  case  the  stipulation  as  to  the  yearly  tenancy  is  a  mere  incident  to 
the  agreement.  I  think,  therefore,  that  the  defendant  could  only  prove 
his  plea  by  the  production  of  an  agreement  in  writing,  and  consequently 
he  has  failed  to  adduce  any  legal  proof  of  it.  If,  indeed,  the  objection 
had  been  passed  over  at  the  trial,  and  the  plea  had  been  treated  m 
proved  by  a  parol  agreement,  I  am  not  prepared  to  say  that  after  ver« 
diet  the  objection  would  prevail.  It  is  not  necessary,  however,  to  decide 
that  point ;  all  that  we  have  now  to  determine  is,  whether  the  learned 

»B.C.  L.B.V0L28. 
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Judge  ought  not  to  have  directed  a  verdict  for  the  plaintiff,  on  the 
ground  that  the  plea  could  not  be  proved  bj  parol. 

The  circumfltance  of  the  agreement  not  having  been  proved  is  suffi- 
cient for  us  to  make  the  rule  absolute ;  but"  it  seems  to  me  advisable  to 
advert  to  the  other  point,  in  order  to  remove  all  doubt  upon  the  subject. 
The  argument  for  the  defendant  goes  to  this  extent — that  if  there  be  a 
tenancy  under  a  lease,  and  the  parties  make  a  verbal  agreement,  for  a 
sufficient  consideration,  that  instead  of  the  existing  term  there  shall  be 
a  tenancy  from  year  to  year  at  a  different  rent,  that  would  be  a  surren- 
der of  the  lease  by  operation  of  law.  I  am  of  opinion  that  it  would 
not.  Indeed,  it  would  be  most  dangerous  to  allow  a  term  created  by 
an  express  demise  to  be  thus  got  rid  of  by  parol  evidence.  In  the  case 
of  a  mere  agreement  for  a  tenancy  from  year  to  year,  if  the  question 
of  intent  were  left  to  the  jury,  they  would  probably  treat  it  as  such  a 
transaction  would  deserve;  but  if,  as  in  this  case,  the  stipulation  *ui  to- 
the  yearly  tenancy  was  mixed  up  with  an  agreement  for  a  lease  for  a 
term,  the  party  might  be  ^deprived  of  a  beneficial  lease  by  r^tOYc 
apparent  proof  of  an  agreement  to  occupy  as  tenant  from  year  to  ^ 
year.  Under  such  an  agreement  as  the  present,  the  term  created  by  the 
existing  lease  would  not  be  determined  by  operation  of  law  until  the  new 
lease  was  granted. 

Parke,  B. — I  am  of  the  same  opinion.  No  answer  has  been  given 
to  the  proposition,  which  I  from  the  first  laid  down,  viz.,  that,  in  order 
to  maintain  this  defence,  the  plea  must  be  proved  by  an  agreement  in 
writing.  It  cannot  for  a  moment  be  argued  that  a  person  could  plead 
a  general  plea  that  a  lease  was  surrendered  by  operation  of  law,  for  it 
is  clear  that  he  must  show  the  facts  which  constitute  such  a  surrender. 
This  plea  does  show  the  facts  relied  on,  and  I  agree  with  the  Lord 
Chief  Baron,  that  nothing  short  of  an  express  demise  will  operate  as  a 
surrender  of  an  existing  lease.  It  is  not  necessary,  however,  to  decide 
that  point,  because  the  plea  is  not  proved.  The  plea  alleges  a  sur- 
render by  operation  of  law  by  reason  of  an  agreement  that  a  new  lease 
should  be  granted,  and  that  in  the  mean  time  the  defendant  should  be- 
come tenant  from  year  to  year.  In  order  to  make  out  that  the  defend- 
ant became  tenant  under  that  agreement,  it  must  be  proved  that  ther^ 
was  an  agreement  to  take  a  lease,  and  to  become  tenant  from  year  to 
year  until  it  was  executed.  The  next  proposition  is  that,  in  order  to 
prove  the  agreement  for  a  lease,  and  the  tenancy  from  year  to  year, 
which  is  part  of  it,  there  must  be  some  writing.  It  was  argued,  that 
there  is  no  authority  for  that  proposition ;  but,  by  the  Statute  of 
Frauds,  there  must  be  a  note  in  writing  of  a  contract  for  a  future  lease. 
The  sole  question  is,  whether  the  agreement  was  proved,  and  it  cannot 
be  unless  by  an  agreement  in  writing.  Then  it  is  said,  that  the  agree- 
ment  alleged  in  the  plea  means  an  agreement  by  parol.  If  so,  accord- 
ing to  the  authority  of  Case  v.  Barber,  T.  Baym.  450,  the  plea  was 
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*ft7f)l  *^^^^^^&^1^  9  ^^^  ^^  ^  questionable  whether  it  is  not  good  after 
•*  verdict,  since  it  will  be  presumed  that  the  allegations  have  that 
meaning  which  is  necessary,  in  point  of  law,  to  support  the  plea ;  aa 
in  the  case  of  a  grant  of  an  hereditament  which  lies  in  grant,  and  can 
only  be  conveyed  by  deed,  if  it  be  not  alleged  to  have  been  by  deed, 
but  is  put  in  issue  and  found  by  the  jury,  the  verdict  cures  the  omis- 
sion :  Lightfoot  v.  Brightman,  Hut.  54.  But  it  is  not  necessary  to 
decide  that  now,  for  it  is  perfectly  clear  that  the  plea  was  not  proved. 

Aldbrson,  B. — ^I  am  of  the  same  opinion. 

Martin,  B. — I  am  also  of  opinion  that  the  plea  was  not  proved.  The 
action  is  upon  an  indenture  for  rent,  and  the  plea  is,  that  the  parties 
entered  into  an  agreement,  whereby  the  existing  tenancy  was  put  an 
end  to,  and  the  defendant  became  tenant  from  year  to  year.  The  plea 
is,  therefore,  in  substance,  a  determination  of  the  former  lease  by  act 
and  operation  of  law,  that  is,  by  reason  of  a  new  tenancy.  But  the 
tenancy  alleged  is  a  tenancy  from  year  to  year,  created  by  the  agree 
ment,  and  of  the  very  essence  of  it ;  and  in  order  to  establish  that  ten- 
itecy,  there  must  be  proof  of  an  agreement  valid  in  law.  But  there  was 
no  such  agreement,  because  the  agreement  was  not  in  writing.  It  has 
been  argued  that  the  plea,  not  having  been  demurred  to,  must,  after 
verdict,  be  presumed  to  allege  an  agreement  in  writing.  All  that  Case 
t^.  Barber  decides  is,  that  where  the  Statute  of  Frauds  requires  an 
agreement  in  writing,  it  should  be  so  alleged  in  a  plea ;  but  if  the  de- 
fect is  passed  over,  it  is  cured  by  verdict.  That,  however,  does  not  do 
away  with  the  necessity,  in  this  case,  of  proving  an  agreement  in 
writing.  I  therefore  think  that  the  plea  was  not  proved.  I  also  think 
that  the  plea  is  bad,  because,  in  order  to  constitute  a  surrender  by  act 


« 


877] 


and  operation  of  law,  there  must  be  a  legal  agreement.    "^^ Without 


going  further  into  that  part  of  the  case,  I  cannot  help  observiDg 
how  dangerous  it  would  be  to  allow  any  departure  from  the  law,  which 
has  gone  on  step  by  step,  until  the  doctrine  has  become  really  startling. 
The  consequence  would  be,  that,  whenever  a  landlord  chose  to  say  that 
he  would  take  less  than  the  full  amount  of  rent,  it  would  be  a  question 
for  the  jury,  whether  the  parties  did  not  intend  to  create  a  new  tenancy, 
i^hich  woald  be  a  surrender  of  the  previous  term  by  act  and  operation 
of  law. 

Rule  absolute  to  enter  the  verdict  for  the  plaintiff. 
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Oeobgb  Isaac  Jackson  and  Hbnbt  David  Jackson  v.  Ohichestbr. 

June  4. 

8«ire  £MiM  on  a  judgment  Pies,  that,  after  the  reooTery  of  the  jadgment,  the  defendaal 
was  a  prifloner,  and,  according  to  the  prorisions  of  the  3  2k  4  Viet  o.  107,  petitioned  the  Insol* 
rent  Coort  for  his  cUsoharge :  that  the  Coort  made  an  order.  Testing  his  estate  and  effeots  io 
the  provisionBl  assignee ;  and  that,  afterwardsi  the  defendant  deliTered  to  the  Coort  a  schednle!, 
containing  a  fuU  and  true  description  of  all  debts  due  ftrom  him,  and  of  all  persons  to  whom 
he  was  indebted,  together  with  the  natore  and  amount  of  such  debts.  The  plea  then  stated, 
that  the  defendant  was  brought  before  the  Court  and  examined ;  and  that,  by  an  order  of  a^Jndi- 
eation,  it  was  ordered  that  the  defendant  be  discharged  from  custody  as  to  the  several  debts 
due  to  the  persons  named  in  the  schedule ;  and  that  the  defendant  was,  by  such  order  of  acyudi- 
eation,  discharged  from  the  said  jjidgment  debt  Replication,  that  the  defendant  was  not  by  the 
order  of  a4|udication  a^jvdged  or  ordered  to  be  discharged  from  the  said  debt : — Held,  that, 
upon  these  pleadings,  the  objection  was  not  open  that  the  schedule  did  not  contain  a  AiU 
and  true  description  of  the  pUuntilTs  as  judgment  creditors,  nor  of  the  nature  and  amount  of  their 
debt 

Scire  facias  on  a  judgment  for  200Z.  debt,  and  111.  Ss.  8(2.  damages, 
recovered  against  the  defendant  by  the  plaintiffs,  Qeorge  Isaac  Jackson 
and  Henry  David  Jackson. 

Plea. — That,  after  the  recovery  of  the  judgment,  and  before  the 
issuing  of  the  writ  of  scire  facias,  the  defendant  was  a  prisoner  in  actual 
custody  within  the  walls  of  a  prison  in  Ireland,  &c. ;  and,  being  such 
prisoner,  the  defendant  did,  duly  and  according  to  the  direction  and 
provisions  of  the  8  &  4  Vict.  c.  107,  apply  by  petition  in  a  summary 
way  to  the  Court  for  the  Relief  of  Insolvent  *Debtors  for  his  r-i^otja 
discharge  from  such  custody,  which  petition  was  forthwith  filed  of  ^ 
record.  That,  upon  the  filing  of  the  petition,  the  Court,  by  a  certain 
order  made  in  pursuance  of  the  said  Act,  ordered  that  all  the  real  and 
personal  estate  and  effects  of  the  defendant,  &c.,  should  vest  in  J. 
Molloy,  the  provisional  assignee  of  the  estates  and  effects  of  insolvent 
debtors  in  Ireland.  That,  after  the  making  of  the  vesting  order,  and 
within  fourteen  days  after  it  had  been  so  made,  the  defendant  did 
deliver  into  the  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland  a 
schedule  containing  (amongst  other  things)  <<  a  full  and  true  description 
of  all  debts  due  or  growing  due  from  him  at  the  time  of  making  such 
order,  a\id  of  all  and  every  person  and  persons  to  whom*  he  was  then 
indebted,  or  who  to  his  knowledge  and  belief  claimed  to  be  his  creditors, 
together  with  the  nature  and  amount  of  such  debts  respectively." 
Thkt  «<  the  names  of  the  plaintiffs  were  duly  inserted  in  the  schedule  as 
creditors  of  the  defendant,  together  with  a  full  and  true  description  of 
the  said  judgment,"  and  of  the  debt  and  sums  of  money  due  from  the 
defendant  to  the  plaintiffs  under  and  by  virtue  of  the  judgment, — The 
plea  then  stated,  that  the  Insolvent  Court  appointed  a  day  for  the  de- 
fendant to  be  brought  up ;  that  notice  thereof  was  sent  to  and  received 
by  the  plaintiffs ;  that,  at  the  time  and  place  appointed,  the  defendant 
was  brought  up  and  examined  by  the  Commissioners,  and  sworn  to  the 
truth  of  his  schedule,  and  executed  a  warrant  of  attorney ;  and  that, 
by  an  order  of  adjudication  then  made,  <<it  was  acyudged  and  ordered 
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that  the  defendant  should  be  discharged  from  custody,  and  entitled  to 
the  benefit  of  the  said  Act  forthwith,  as  to  the  several  debts  and  sums 
of  money  due  or  claimed  to  be  due,  on,  &c.,  being  the  time  of  making 
the  order  vesting  the  estate  and  effects  of  the  defendant  pursuant  to 
the  statute  in  that  behalf,  from  the  defendant  to  the  several  persons 
named  in  the  schedule  as  creditors,*'  &c.  That  the  defendant  ^<  was 
*ft7Q1  ^^^^'  ^y  ^^^  '''said  order  of  adjudication,  duly  discharged  from 
-*  the  said  judgment  for  the  said  debt,  damages,  and  interest,"  &c. 
— ^Verification. 

Replication. — That  the  defendant  was  not  by.  the  said  order  of 
adjudication  adjudged  or  ordered  to  be  discharged  from  the  said  debt 
and  sums  of  money  due  from  the  defendant  under  and  by  virtue  of  the 
said  judgment,  modo  et  formfi,  concluding  to  the  country. — Upon  which 
issue  was  joined. 

At  the  trial,  before  Cbesswbll,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  in  the  year  1847  the  plaintiffs  sued  the  defendant  for 
goods  sold  and  delivered,  and  recovered  against  him  the  judgment  set 
out  in  the  declaration.  The  defendant  afterwards  took  the  benefit  of 
the  Irish  Insolvent  Act,  8  &  4  Vict.  c.  107,  when  he  inserted  in  his 
schedule  the  plaintiffs'  debt  as  follows : — 


Kamet  and  Deteriptiotu  of 
Cfrediton  and  (kaitnantt, 
and  their  preeent  or  laet 
Beeideneet, 

Amount. 

Yfhxm  ooii» 
fraetocl. 

Admitted 

or 
Ditputed, 

Natmro  and  Ooneideration 
of  ike  Deht  and  Seewritiee 
{if  any),  and  if  the  Debt 
ie  dieputedy  the  reaeom 
thereof. 

Mr.  Jftckson,  Merchant] 
Tailor,    Casae  street,  i- 
Lirerpool,  England.     ] 

About   ) 
lOOL 

1844 

Admitted. 

jMr.  Jackson  holds  my 
1     bUl  for  about  tOL 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the  schedule  was 
not  in  compliance  with  the  3  &  4  Vict.  c.  107,  which  requires  <<a  full  and 
true  description  of  all  debts  due  or  growing  due  from  such  prisoner,  &c., 
and  of  all  and  every  person  and  persons  to  whom  such  prisoner  shall  be 
indebted,  or  who,  to  his  knowledge  or  belief,  shall  claim  to  be  his  cre- 
ditors, together  with  the  nature  and  amount  of  such  debts  and  claims, 
respectively."  It  was  also  objected,  that  the  defendant  ought  to  prove 
«R^01  ^^^  identity  '''of  the  creditor  and  of  the  debt.  The  learned  Judge 
-*  directed  a  verdict  for  the  plaintiffs,  reserving  leave  for  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 

WaUoTiy  in  the  following  Term  (April  17),  obtained  a  rule  nisi  accord- 
ingly.— He  cited  Forman  v.  Drew,  4  B.  &  C.  16,*  Hoyles  v.  Blore,  14 
M.  &  W.  887. 
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MeUish  now  showed  cause,  and  urged  the  same  objections  to  the  sche- 
dule.— He  cited  Leonard  v.  Baker,  15  M.  &  W.  202,  and  the  8  &  4 
Vict.  c.  107,  8s.  57,  65.    . 

Parke,  B. — By  these  pleadings  it  is  admitted  that  the  schedule  con- 
tained a  sufficient  description  both  of  the  creditor  and  the  debt,  and  the 
only  issue  is  on  the  order  of  discharge.(a)  Th^  rule  ought,  therefore, 
to  be  absolute. 

Pollock,  C.  B.,  Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

(a)  See  WalUngton  v.  Dale,  6  Exch.  284;  Frankom  o.  Barl  of  Falmouth,  2  A.  A  B.  462. 


♦Phillips  v.  Pound.    June  7.  [*881 

An  attoraey*!  olerk  is  not  privileged  from  arrest  whilst  going  to  a  Judge's  chambers  for  the  pur- 
pose of  there  oondacting  the  attorney's  business. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  defend- 
ant should  not  be  discharged  out  of  the  custody  of  the  sheriffs  of  Lon- 
don as  to  this  action. 

It  appeared  from  the  affidavits,  that  the  defendant  was  clerk  to  an 
attorney,  and  in  that  capacity  had  obtained  a  Judge's  order  for  a  cer- 
tiorari to  remove  a  plaint  from  a  County  Court  into  the  Court  of 
Queen's  Bench  on  payment  of  costs,  the  Judge  then  stating,  that  if  one 
of  the  Masters  would  certify  that  those  costs  would  be  allowed  on  taxa- 
tion, a  further  application  might  be  made  to  him  to  vary  the  order. 
The  next  day  the  defendant  obtained  such  a  certificate  from  the  Master 
at  his  office  in  King's  Bench-walk,  and  was  arrested  under  a  ca.  sa. 
whilst  bon&  fide  proceeding  thence  with  it  to  attend  the  Judge  for  the 
above-mentioned  purpose  at  his  chambers  in  Rolls-gardens,  Chancery- 
lane. 

Sdnnen  showed  cause. — There  is  no  authority  that  the  privilege  from 
arrest  extends  to  the  clerk  of  the  attorney  in  the  suit.  In  Newton  v. 
Constable,  2  Q.  B.  157,*  it  was  held  that  a  barrister  attending  petty 
sessions  for  the  purpose  of  obtaining  practice,  is  not  privileged  from 
arrest  redeundo,  even  though  he  has,  during  the  particular  attendance^ 
been  engaged  in  defending  a  party  charged  with  assault. 

The  Court  then  called  on 

Hawkins  to  support  the  rule. — The  privilege  has  been  held  to  extend 
to  a  person  attending  the  House  of  Lords  as  agent  for  the  appellant  oi^ 
an  appeal  from  Ireland :  Ex  *parte  Watkins,  8  Sim.  877.  [Aldbr-  r^eooo 
BON,  B. — ^What  is  the  ground  upon  which  this  privilege  is  claimed  ?]  ^ 
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Tho  attendance  of  the  clerk  in  the  ordinary  coarse  of  the  bnsiness  which 
the  attorney  was  employed  to  conduct.  [Alderson,  B. — ^The  privilege 
of  barristers  and  attorneys  depends  upon  prescriptive  usage ;  how  can 
that  be  extended  to  an  attorney's  clerk  ?  If  so,  why  should  not  a  bar- 
rister's clerk  be  also  privileged  ?  Certain  persons  are  of  necessity  privi- 
leged; for  instance,  those  attending  Courts  of  justice,  because  they 
attend  in  obedience  to  the  subpoena  of  the  Court.]  The  rule  laid  down 
:n  Meekins  v.  Smith,  1  H.  Bla.  636,  is,  that  all  persons  who  Jiave  rda- 
turn  to  a  cause  which  calls  for  their  attendance  in  Court,  and  who  attend 
in  the  course  of  that  business,  though  not  compelled  by  process  so  to 
do,  are  privileged  from  arrest,  provided  their  attendance  be  not  for  any 
unfair  purpose. 

Pollock,  C.  B. — There  is  no  ground  whatever  for  the  privilege 
claimed,  and  the  rule  must  be  discharged. 

Alderson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  discharged. 


*888]  *Day  v.  Carr.    June  11. 

A  bailiff  went  to  the  premises  of  a  defendant,  and  seised  the  goods  there  under  a  fi.  fa.  The 
goods  were  in  possession  of  a  claimant,  who  had  advertised  them 'for  sale  on  the  foUowing 
day.'  The  sheriff  thereupon  obtained  an  interpleader  summons^  and  serred  it  upon  the 
olidmant  before  the  sale.  The  claimant  nevertheless  proceeded  with  the  sale,  and  the  goods 
were  removed  by  his  direction,  notwithstanding  the  opposition  of  the  sheriff's  officers ;  on  th* 
foUowing  day,  tho  interpleader  summons  was  heard  and  dismissed,  on  the  ground  that  Ih* 
goods  were  not  in  the  sheriff '^s  possession.  The  claimant  was,  in  foot,  entitled  to  the  goods  nndir 
a  bill  of  sale. 

On  motion  for  an  attachment  against  the  claimant  for  a  contempt  of  Conri  in  earrying  away  the 
goods : — Held,  that  he  was  Jnetified  in  so  doing,  the  goods  being  his  property,  although  the  in- 
terpleader summons  was  not  disposed  of. 

A  sheriff  who  intends  to  levy  may,  before  actual  seizure^  apply  for  relief  under  ite  Interpleader 
Act 

QuAiN  had  obtained  a  rule,  calling  on  one  F.  Thomas  to  show  cause 
why  an  attachment  should  not  issue  against  him,  for  rescuing  and  carry- 
ing .  away  goods  taken  in  execution  by  the  Sheriff  of  Middlesex,  under 
a  writ  of  fieri  facias  issued  in  this  cause. 

The  affidavits  in  support  of  the  application  stated  that,  on  the  5th 
of  May,  1852,  the  bailiff  went  to  the  premises  occupied  by  the  defendant, 
and  there  seized  under  a  fieri  facias  «  divers  property  as  the  property  of 
the  defendant."  The  bailiff  then  found  that  the  property  was  advertised 
for  sale  on  the  following  morning  by  one  F.  Thomas,  whereupon  he 
informed  the  servants  of  Thomas  that  he  had  levied,  and  that  nothing 
must  be  removed ;  and  he  left  his  men  in  possession.  He  afterwards 
received  a  notice  from  Thomas  that  the  goods  were  his,  and  that  he 
required  the  sheriff  to  withdraw  from  possession.     The  sheriff  thereupon 
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obtained  an  interpleader  Biunmons,  a  copy  of  which  was  served  upon 
Thomas  on  the  morning  of  the  6th  of  March,  before  any  sale  of  the 
goods.  Thomas,  nevertheless,  on  the  same  day,  proceeded  with  the 
sale,  and  the  whole  property  was  removed  from  the  premises  by  the 
durection  of  Thomas,  notwithstanding  the  opposition  of  the  officers  in 
possession.  The  interpleader  summons  was  heard  on  the  7th  of  May, 
and  dismissed,  in  consequence  of  the  goods  being  no  longer  in  the 
possession  of  the  sheriflf. 

Ltuh  showed  cause,  upon  affidavits  that  the  property  seized  by  the 
sheriff  had  been  assigned  by  way  of  ^mortgage  to  Thomas,  as  a  r^^QQA 
security  for  money  lent  to  the  defendant,  to  be  repaid  with  inte-  ^ 
rest  by  instalments ;  uid  in  case  of  default  in  payment,  with  power  for 
Thomas  to  take  possession  of  and  sell  the  property ;  that,  default  having 
been  made,  Thomas  took  possession  of  the  property,  and  at  the  time 
of  the  seiEure  it  was  in  the  custody  of  his  servants,  and  was  not  the 
property  of  the  defendant. 

The  Court  then  called  on 

Quain  to  support  the  rule. — ^First,  the  conduct  of  the  claimant  in 
selling  and  removing  the  goods  in  opposition  to  the  sheriff's  officers, 
was  a  contempt  of  Court  punishable  by  attachment.  The  legality  of 
the  sheriff's  possession  does  not  affect  the  question.  Every  subject  i^ 
bound  to^sist  the  sheriff  in  executing  the  process  of  the  Court :  Miller 
V.  Knox,  6  Scott,  1.  <<  A  contempt  is  a  disobedience  to  the  Court,  or 
aa  opposing  or  despising  the  authority,  justice,  or  dignity  thereof:" 
Prac.  Reg.  in  Chan.  188.  All  the  authorities  are  collected  in  Miller 
V.  Knox,  where  it  was  shown  that  the  power  to  commit  for  a  contempt 
is  not  derived  from  the  Statute  of  Westminster  2, 13  Edw.  1,  c.  39,  but 
is  coeval  \^ith  the  common  law.  A  rescous  is  clearly  a  contempt,  for 
which  the  Court  may  in  its  discretion  grant  an  attachment:  Hawk. 
Pleas  of  the  Crown,  Bk.  2,  chap.  22,  sect.  84.  The  contumacious 
obstruction  of  a  messenger  under  a  commission  of  bankruptcy  has  been 
treated  as  a  contempt  of  the  Great  Seal :  Ex  parte  Page,  17  Yes.  59. 
In  that  case,  as  in  this,  a  third  party  claimed  the  goods.  Lord  Eldok, 
C,  however,  said,  <<  This  is  a  warrant  to  enter  the  house,  and  seize  the 
effects  of  the  bankrupt ;  and,  supposing  it  to  be  my  order,  the  person 
executing  it  is  to  seize  the  property  of  the  bankrupt,  not  of  any  other ; 
and  is  to  do  that  at  his  own  hazard ;  yet  Lord  Hardwicke  laid  down 
what  has  been  acted  upon  ever  since,  that  if  the  *person  executing  r#oo«- 
the  process  enters  a  house  and  seizes  property  not  belonging  to  *- 
the  bankrupt,  making  that  entry  and  seizure  under  colour  and  by  virtue 
of  that  authority,  he  cannot  brevi  manu  be  turned  out."  Ex  parte 
Titner,  1  Atk.  136,  is  an  authority  to  the  same  effect.  Where  the 
aheriff  bon&  fide  seizes  property,  which  it  is  apparently  his  duty  to  take, 
the  Court  ought  not  to  leave  the  right  of  property  to  be  tried  by  ap 
ttdietment  foj  retaking  it. — Secondly,  by  virtue  of  the  Interpleader 
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Act,  1  &  2  Will.  4,  c.  58,  the  sheriff  had  lawfully  possession  of  and  a 
right  to  hold  the  property  as  against  the  claimant.  Before  that  Act 
passed  the  sheriff  had  no  means  of  investigating  the  title  to  property, 
but  was  nevertheless  bound  to  seize  it.  The  practice  was  to  enlarge 
the  time  for  returning  the  writ,  in  order  that  the  parties  might  inter* 
plead,  the  sheriff  in  the  mean  time  retaining  possession  of  the  goods. 
The  object  of  the  1  &  2  Will.  4,  c.  58,  was  to  afford  relief  in  such  cases, 
and  it  contemplates  the  fact  of  the  sheriff  being  in  possession  of  the 
goods.  Indeed,  it  has  been  expressly  decided  that  a  sheriff  cannot  have 
relief  under  that  Act,  unless  he  has  possession :  Holton  i;.  Guntrip,  3 
M.  &  W.  l45.  [Pollock,  C.  B. — ^I  do  not  assent  to  the  doctrine  that 
the  sheriff  must  seize  before  he  makes  the  application.  The  language 
of  the  6th  section  is,  <<  when  any  claim  shall  be  made  to  any  goods  or 
chattels  taken,  or  intended  to  be  taken  in  exeeutiony'*  &c.  In  the  case 
<^  Holton  V.  Ountrip,  the  sheriff  did  not  mean  to  seize,  for  he  withdrew 
npon  the  claim  being  set  up.]  The  6th  section  incorporates  the  provisions 
of  the  1st,  the  recital  of  which  shows  that  the  Act  was  only  intended 
to  relieve  persons  in  possession  of  the  subject-matter  of  the  claim. 
The  statute,  therefore,  having  conferred  the  right  to  interplead,  impliedly 
confers  everything  essential  to  the  enjoyment  of  that  right,  one  requ- 
isite being,  that  the  sheriff  should  have  possession  of  the  property  seized. 
— ^He  also  referred  to  Smith  i;.  Bond,  13  M.  &  W.  594. 

♦ftfifil  *PoLLOCK,  C.  B. — The  rule  ought  to  be  discharged.  The  In- 
^  terpleader  Act  clearly  empowers  the  sheriff  to  apply  to  the  Court, 
if  he  goes  with  the  intention  of  levying  under  a  fi.  fa.,  and  a  claim  is 
set  up  to  the  goods;  and  in  many  cases  he  may  be  well  justified  in  com- 
ing to  the  Court  before  he  perils  himself  by  an  actual  seizure,  under 
circumstances  which  might  perhaps  subject  him  not  only  to  an  action 
for  the  value  of  the  goods,  but  also  for  damages  for  taking  them.  The 
cases  in  bankruptcy,  which  have  been  referred  to,  differ  from  the  pre- 
sent; but,  even  if  they  did  not,  I  am  by  no  means  prepared  to  say  that 
the  decisions  in  bankruptcy  establish  the  rule  which  we  ought  to  adopt 
on  applications  of  this  kind.  The  Interpleader  Act  has  no  bearing  on 
the  subject,  and  we  must  dispose  of  this  motion  as  if  it  had  never 
passed.  Looking  then  to  the  affidavits  upon  which  it  was  founded,  it 
appears  to  me  that  there  is  no  ground  for  the  rule,  since  it  is  not  stated 
that  the  property  seized  was  the  property  of  the  defendant,  or  that  the 
sheriff  believed  that  it  was  his  property.  I  must  however  add,  that  the 
law  does  not  always  permit  a  person  to  exercise  a  right  which  he  un- 
doubtedly possesses,  for  instance,  a  person  may  not  take  forcible  pos- 
session of  his  own  goods. 

Platt,  B. — This  is  an  application  for  an  attachment  for  a  contempt 
of  the  process  of  the  Court ;  and  certainly  it  is  the  first  time  I  ever 
heard  of  such  an  application  against  a  party  who  asserts  his  right  as 
against  a  trespasser.    The  Interpleader  Act  doe^  not  affect  the  case; 


DAY  V.  CARR.  886 

then  how  does  it  stand  ?  The  sheriff  seizes  goods,  which  upon  these 
affidavits  must  be  taken  to  be  the  goods  of  the  claimant,  under  a  writ 
directing  the  sheriff  to  levy  on  the  goods  of  the  defendant.  Tho  claim- 
ant resists,  and  takes,  without  force,  his  own  goods.  If  the  claimant 
had  brought  an  action  against  the  sheriff  for  assuming  a  dominion  over 
his  p]%pertj,  can  any  one  doubt  that  the  sheriff  would  be  liable  ?  How 
could  the  writ  protect  him  ?  It  would  be  a  necessary  *averment  r^^Qoiy 
in  a  plea  of  justification,  that  the  goods  seized  belonged  to  the  ^ 
person  whose  goods  he  was  by  the  writ  commanded  to  take.  Now,  the 
claimant  is  called  upon  to  answer  why  an  attachment  should  not  issue 
against  him  for  doing  a  lawful  act — ^an  act  which  is  not  a  contempt  of 
the  Court,  but  a  contempt  of  the  officer  abusing  the  process  of  the 
Court,  by  seizing  the  goods  of  one  person  under  a  writ  against  another. 

Mabtin,  B. — I  am  entirely  of  the  same  opinion.  This  is  an  applica- 
tion for  an  attachment,  or,  in  other  words,  to  imprison  a  person  for  a 
contempt  of  Court.  There  is  no  doubt  of  the  possession  by  the  Courts 
at  Westminster  of  that  most  yaluable  power ;  but  a  power  to  imprison 
without  the  intervention  of  a  jury  ought  not  to  be  exercised  except 
upon  strong  grounds.  The  proper  exercise  of  the  power  enforces  the 
respect  and  obedience  which  is  due  from  all  parties  to  the  process  of  the 
Court ;  but  how  can  the  fact  of  a  person  taking  his  own  goods  be  con- 
fitrued  into  a  contempt  of  Court  7  I  concurred  in  granting  the  rule, 
because  there  was  some  pretence  for  saying  that  there  might  have  been 
a  contempt  of  the  process  of  the  Court,  which  placed  the  sheriff  in  some 
difficulty,  but  that  is  answered. 

Bule  discharged.(a) 

(a)  PjLBKXy  B.,  was  oat  of  Court 
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la  aa  aetion  for  the  infrinj^emeiit  of  a  patent,  the  declaration  stated  ibat>  in  NoTember,  1847, 
letters  patent  were  granted  to  S.  "  for  improrements  in  thb  manofaotnre  of  gelatinous  sab- 
stances,  and  in  the  apparatus  to  be  used  therein;"  subject  to  a  proviso  that  S.  should,  within  six 
months,  enrol  a  specification  of  his  said  inyention :  that  on  the  24th  of  Maj,  1848,  S.  enrolled 
laeh  specification;  that  on  the  12th  of  Febraary,  1848,  S.,  by  indenture,  assigned  the  patent  to 
the  plaintiff;  that  on  the  24th  of  Maj,  1848,  6.,  by  leaye  of  the  Solicitor-General,  disclaimed 
the  following  part  of  the  title  of  tho  inyention  "  and  the  apparatus  to  be  used  therein ;"  which 
disclaimer  was  filed  by  the  clerk  of  the  patents,  pursuant  to  the  statute. — Breach,  that  after  the 
disclaimer  was  so  filed,  the  defendant  put  in  practice  the  inyention.  One  plea,  after  setting 
out  the  specification,  concluded  with  a  special  trayerse,  that  S.  enrolled  a  specification  of  his 
said  inyention.  Another  plea  denied  that  the  disclaimer  was  filed  pursuant  to  the  statute.  At 
the  trial,  it  appeared  that,  formerly,  gelatine  was  manufactured  by  submitting  the  cuttings 
of  hides  to  the  action  of  caustic  alkali,  or  by  reducing  them  to  pulp  in  a  paper  machine,  and 
employing  blood  to  purify  the  product;  and  that  the  inyention  of  S.  consisted  in  reducing 
the  hides  to  shavings,  and  treating  them  as  thus  described  in  his  specification : — "  I  take  tho 
parts  of  hides,  usually  called  'glue  pieces/  and  my  process  commences  by  reducing  the  whole 
into  shavings  or  thin  slices  or  films  by  any  suitable  instrument  The  instrument  I  haya 
used  has  been  an  ordinaiy  oarpenter's  plane,  the  shaving  being  cat  iiom  tho  edges  of  tht 
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bide ;  but  it  will  be  obylons  that  any  other  apparatns  may  be  employed  for  that  pnrpoMp 
or  that  the  pieeee  may  be  reduced  into  a  thin  film  by  rollers.  The  shavings  are  to  be  soak«d 
for  aboat  fiye  or  six  hoars  in  oold  water,  at  the  end  of  which  time  the  water  is  to  be  ehasgad; 
and  such  chuiging  is  to  be  repeated  two  or  three  times  each  day  until  no  smell  or  taste  ia 
to  be  detected  either  in  the  water  or  in  the  shavings.  The  shavings  are  then  to  be  bhIk 
jeoted  to  heat,  with  a  quantity  of  water  sufficient  to  cover  them  when  pressed  dowB  in  aaj 
suitable  vessel,  taking  care  that  the  heat  applied  should  net  exceed  that  of  boiling  water.  Tha 
gelatine,  when  thus  dissolved,  is  to  be  strained  through  linen  or  other  fabric,  subject  to  flight 
pressure  by  the  hands.  The  product  of  gelatine  thus  obtained  is  to  be  run  in  thin  filmf  on  to  « 
smooth  surface  of  slate,  to  set»  and  then  removed  on  nets  to  dry,  and  the  diy  gelatine  is  to  be  eo) 
up  by  an  isinglass  cutter."  It  appeared  in  evidence,  that  the  shavings  might  be  cut  either 
dry  or  wet»  and  that  the  thinner  they  were  cut  the  better,  so  long  as  the  fibrine  teztwt  waa 
preserved ;  and  that  the  degree  of  heat  applied  ought  to  be  such  as  to  dissolve  the  gelatwa  ia 
the  shortest  time.  The  defendant  manufactured  gelatine  by  a  similar  process,  but  be  always  est 
the  shavings  wet,  and  much  finer  than  the  plaintilF.  A  copy  only  of  the  disclaimer  was  filed:— 
Held,  first,  that  tite  plaintiff's  process  waa  the  subject  of  a  patent  and  that  the  defendasi  ha4 
infringed  it 

Beoondly,  that  it  was  properly  left  to  the  jury  to  say  whether  the  specification  eontained  a  rea- 
sonably suffioient  description  of  the  invention. 

Thirdly,  that  the  disclaimer  was  valid,  notwithstanding  the  grantee  at  the  time  he  entcfed  it  had 
assigned  all  his  interest  in  the  patent. 

Fourthly,  that  the  filing  of  a  copy  of  the  disclaimer  was  a  compliance  with  the  proviaioiii  of  tb# 
6  2k  fi  Will.  4,  c  83,  s.  1. 

Fifthly,  that  the  verdict  was  property  entered  for  tho  plaintiff  on  the  third  iasne^  sinoe  the  spaeii 
qation  in  faot  described  an  aj^paratof,  and  the  ol^tion  that  it  was  not  new  could  not  be  niaid 
under  that  form  of  plea. 

Gasb. — ^The  declaration  Btated,  that  one  G.  Swinbome,  at  the  time 
of  the  making  of  the  letters  patent^  fto,,  was  the  first  and  true  inventor 
of  a  certain  manner  of  new  manofactiire  within  this  realm,  to  wit,  a  cer^ 
tain  invention  ^<  for  certain  improvements  in  the  manufacture  of  gelati- 
nous substances,  and  in  the  apparatus  to  be  used  therein."  It  then 
stated  the  grant,  on  the  24th  of  November,  1847,  of  letters  patent  to  G. 
*ftfiQl  Swinborne  for  "his  said  invention,"  *subjeot  to  a  proviso,  that, 
-'  if  G.  Swinbome  should  not  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to 
be  performed,  by  an  instrument  in  writing,  dated  under  his  hand  and 
seal,  and  cause  the  same  to  be  enrolled  in  her  Majesty's  High  Court  of 
Chancery  within  six  months  next  and  immediately  after  the  date  of  the 
letters  patent,  the  letters  patent  should  become  void.  That  G.  Swin- 
bome did,  within  six  calendar  months  after  the  date  of  the  letters 
patent,  to  wit,  on  the  24th  of  May,  a.  n.  1848,  by  an  instrument  in 
writing,  to  wit,  the  specification  under  his  hand  and  seal,  particularly 
describe  and  ascertain  the  nature  of  his  invention,  and  in  what  manner 
the  same  was  to  be  performed ;  and  did  afterwards,  and  within  six  cal 
endar  months  next  and  immediately  after  the  date  of  the  letters  patent^ 
to  wit,  on  the  24th  of  May,  A.  d.  1848,  cause  the  said  specification  to 
be  enrolled  in  her  Majesty's  High  Court  of  Chancery,  at  Westminster. — 
(The  declaration  then  set  out  an  indenture  of  the  12th  of  February, 
1848,  whereby  G.  Swinbome  assigned  the  patent  to  the  plaintiff.)— 
That,  after  the  making  of  the  indenture,  and  after  the  passing  of  the  5 
k  6  Will.  4,  c.  88,  and  before  the  committing  of  the  grievances,  to  wit, 
on  the  24th  of  May,  1848,  G.  Swinbome,  pursuant  to  the  said  statute, 
and  by  and  with  the  leave  of  Sir  John  Bomilly,  Knight,  then  being  hei 
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Majesty's  Solicitor-General,  iSrst  had  and  obtained  for  that  purpose,  and 
duly  certified  by  his  Sir  John  Bomilly's  fiat  and  signature  in  that  behalf, 
entered  with  the  Clerk  of  the  Patents  of  England  a  certain  disclaimer 
of  part  of  the  title  of  the  said  invention,  stating  the  reason  of  such 
disclaimer,  the  same  not  being  such  disclaimer  as  extended  the  exclusiye 
right  Ranted  by  the  letters  patent;  by  which  disclaimer,  the  same 
being  under  the  hand  and  seal  of  the  said  G.  Swinborne,  he  the  said  G. 
Swinborne  did  disclaim  all  that  part  of  the  title  which  is  contained  in 
the  following  words — "and  in  the  apparatus  to  *be  used  therein ;"  rtQaa 
which  said  disclaimer  was  afterwards,  and  before  the  committing  *- 
of  the  grievances,  &c.,  to  wit,  on  the  24th  of  May,  1848,  filed  by  the 
Clerk  of  the  Patents  and  duly  enrolled  with  the  specification,  pursuant 
to  the  statute  in  that  case  made  and  provided,  prout  patet  per  recor- 
dum,  &c.  Breaches — That  the  defendant,  after  the  disclaimer  was  so 
entered,  filed,  and  enrolled,  did  put  in  practice  the  invention  so  not  dia- 
claimed,  and  also  did  put  in  practice  a  part  of  the  said  invention,  and 
»l80  did.  counterfeit,  imitate,  and  resemble  the  said  invention,  ko* 

Pleas  (inter  alia) — Third,  that  after  the  making  of  the  letters  patent, 
to  wit,  on  the  24th  of  May,  1848,  G.  Swinborne  made  an  instrument 
in  writing,  in  the  words  and  figures  following,  that  is  to  say,  &c.  (setr 
ting  out  the  specification) ;  (a)  without  this,  that  G.  Swinborne  did,  by 
aa  instrument  in  writing,  to  wit,  a  specification  under  his  hand  and 
seal,  particularly  describe  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  and  might  be  performed,  modo  et  formfi,-^ 
concluding  to  the  country.  Fourth,  that  G.  Swinborne  did  not,  within 
six  calendar  months  next  after  the  date  of  the  letters  patent,  cause  any 
instrument  in  writing  under  his  hand  and  seal,  particularly  describing 
and  ascertaining  the  nature  of  the  invention  and  in  what  manner  the 
game  was  to  be  performed,  to  be  duly  enrolled  in  her  Majesty's  High 
Court  of  Chancery. — ^Verification.  Fifth,  that  G.  Swinborne  was  not, 
at  the  time  of  the  making  of  the  letters  patent,  the  true  and  first 
inventor  of  the  invention  in  the  declaration  mentioned. — Verification. 
Sixth,  that  before  the  making  of  the  disclaimer,  and  also  before  the 
time  of  entering  the  same,  to  wit,  on,  &c.,  G.  Swinborne  by  the  said 
indenture  assigned  the  letters  patent  to  the  plaintiff,  and  the  plaintiff 
then  and  until  and  at  the  time  of  making  the  disclaimer,  '''and  r^icoq-i 
also  at  the  time  of  entering  of  the  same,  was  a  person  who,  as  ^ 
assignee,  had  obtained  the  letters  patent,  and  Was  solely  and  exclu* 
sively  entitled  to  the  letters  patent.  That,  at  the  time  of  making  the 
disclaimer,  and  also  at  the  time  of  entering  the  same,  G.  Swinborne 
was  not  possessed  of  or  entitled  to  the  said  letters  patent,  or  the  license, 
power,  privilege,  and  authority  in  and  by  the  letters  patent  so  expressed 
to  be  given  or  granted  as  in  the  declaration  mentioned,  or  any  part 
thereof,  and  was  not  a  person  who  then  had  the  letters  patent  or  any 
part  thereof,  or  who  then  could  lawfully  enter  such  disclaimer  as  in  the 

(a)  Voti,  p.  698. 
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declaration  mentioned  with  the  Clerk  of  the  Patents  of  England, 
according  to  the  true  intent  and  meaning  of  the  statute ;  without  this, 
that  G.  Swinborne,  pursuant  to  the  statute,  entered  with  the  Clerk  of 
the  Patents  the  said  disclaimer  of  part  of  the  title  of  the  supposed 
invention,  which  was  as  in  the  declaration  mentioned,  modo  et  form&, — 
concluding  to  the  country.  Seventh,  that  the  disclaimer  was  not  filed 
and  duly  enrolled  pursuant  to  the  statute  in  that  case  made  and  pro 
vided,  modo  et  form&, — concluding  to  the  country.  Eighth,  that, 
before  the  making  of  the  letters  patent,  O.  Swinborne  did  represent 
and  suggest  to  her  Majesty  the  now  Queen,  that  the  invention  in  the 
declaration  mentioned  was  an  invention  of  improvements  in  the  manu* 
facture  of  gelatinous  substances,  and  in  the  apparatus  to  be  used 
therein ;  that,  on  the  day  of  the  making  of  the  letters  patent,  our  Ladj 
the  Queen  believed  and  confided  in,  and  also  acted  upon  the  said  repre- 
sentation and  suggestion,  and  so  believing  and  confiding,  &c.,  and  in 
pursuance  and  in  consideration  of  the  same  representation  and  sugges- 
tion, did  make  the  letters  patent  in  the  declaration  mentioned.  That 
the  invention  was  not  an  invention  of  improvements  in  the  manufacture 
of  gelatinous  substances  and  in  the  apparatus  to  be  used  therein,  in 
manner  and  form  as  by  G.  Swinborne  so  represented  and  suggested  to 
our  Lady  the  Queen. — Verification.  Ninth,  that  the  invention  in  the 
*M9r[  ^^^^^^^^^^^  mentioned  was  not,  at  the  time  *of  the  making  of  the 
^  letters  patent,  an  invention  of  any  utility,  benefit,  or  advantage 
to  the  public. — ^Verification.  Tenth,  that  the  invention  was  not,  at  the 
time  of  the  making  of  the  letters  patent,  and  before  the  committing  of 
the  grievances,  a  new  invention  as  to  the  public  knowledge  thereof 
within  the  realm. — ^Verification.  Eleventh,  that  the  letters  patent  in 
the  declaration  mentioned  were  not  .letters  patent  and  grant  of  privilege 
of  the  sole  working  or  making  of  any  manner  of  new  manufacture.— 
Verification.     Twelfth,  not  guilty. 

The  plaintifi*  joined  issue  on  the  third,  sixth,  seventh,  and  last  pleas ; 
and  replied  to  the  fourth  plea — That  G.  Swinborne  did,  within  six  cal- 
endar months  next  after  the  date  of  the  letters  patent,  cause  a  certain 
instrument  in  writing  under  his  hand  and  seal,  particularly  describing 
and  ascertaining  the  nature  of  the  invention,  and  in  what  manner  the 
same  was  to  be  performed,  to  be  duly  enrolled  in  her  Majesty's  High 
Court  of  Chancery.  To  fifth  plea — That  G.  Swinborne  was,  at  the 
time*  of  the  making  of  the  letters  patent,  the  true  and  first  inventor  of 
the  invention.  To  eighth  plea — That  the  invention  was  an  invention 
of  improvements  in  the  manufacture  of  gelatinous  substances  and  in 
the  apparatus  to  be  used  therein,  except  so  far  as  the  same  was  and  is 
disclaimed  as  in  the  declaration  mentioned.  To  ninth  plea — That  the 
invention  was,  at  the  time  of  the  making  of  the  letters  patent,  an  inven- 
tion of  utility,  benefit,  and  advantage  to  the  public.  To  tenth  plea — 
That  the  invention  was,  at  the  time  of  the  making  of  the  letters  patent, 
a  new  invention  as  to  the  public  knowledge  thereof  within  this  realm. 
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To  eleventh  plea — ^That  the  letters  patent  were  letters  patent  and  grant 
of  privilege  of  the  sole  working  and  making  of  a  certiun  manner  of  a 
new  manufacture,  to  wit,  the  manufacture  in  the  declaration  men- 
tioned.— Upon  which  issues  were  joined. 

At  the  trial,  before  Aldbbson,  B.,  at  the  London  Sittings  after 
Trinity  Term,  1851,  it  appeared  that  the  action  was  brought  for  the 
infringement  of  a  patent  granted  on  the  '*'24th  of  November, 


1847,  to  one  G.  Swinborne,  for  « certain  improvements  in  the 
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manufacture  of  gelatinous  substances,  and  in  the  apparatus  to  be  used 
therein."  On  the  12th  of  February,  1848,  Swinborne,  by  indenture, 
assigned  the  patent  to  the  plaintiff.  On  the  24th  of  May,  1848,  Swin- 
borne enrolled  in  the  Court  of  Chancery  a  specification  under  his  hand 
and  seal,  which,  after  reciting  the  patent,  proceeded  as  follows  : — 

<<  Now  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the  said 
G.  Swinborne,  do  hereby  declare  the  nature  of  my  said  invention,  and 
in  what  manner  the  same  is  to  be  performed,  to  be  particularly  described 
and  ascertained  in  and  by  the  following  statement  thereof,  that  is  to 
Bay : — Heretofore,  in  manufacturing  gelatine,  it  has  been  usual,  with 
one  exception,  to  act  on  what  may  be  called  large  pieces  of  hides  or 
skins,  and  to  employ  acids  or  alkalies,  together  with  mechanical  and 
other  processes,  which  not  only  take  up  a  considerable  time  but  are  also 
costly ;  and  in  the  excepted  case  above  referred  to,  it  has  been  the 
practice  to  reduce  the  portions  of  hides  used  into  the  state  of  pulp  in 
a  paper  machine,  and  then  to  employ  blood  to  purify  the  product  ob- 
tained. Now  my  improvements  consist  of  a  much  more  simple  mode 
of  manufacturing  gelatine  than  any  other  heretofore  practised.  And 
in  order  that  my  invention  may  be  more  fully  understood  and  readily 
carried  into  effect,  I  will  now  proceed  to  describe  the  means  pursued  by 
me.  I  take  the  hides  or  skins,  or  parts  of  hides  or  skins,  such  as  are 
usually  called  <  glue  pieces,'  free  from  hair,  as  fresh  and  as  sweet  as 
possible;  and  my  process  commences  by  reducing  the  whole  into  shavings 
or  thin  slices  or  films,,  by  any  suitable  instrument.  The  instrument  I 
have  used  has  been  an  ordinary  carpenter's  plane,  the  shaving  being 
cut  from  the  edges  of  the  hide  or  skin,  or  piece  of  hide  or  skin ;  but  it 
will  be  obvious  that  other  apparatus  may  be  employed  for  that  purpose, 
or  that  the  pieces  may  be  reduced  into  a  thin  film  by  rollers.  ri^oqA 
♦This  reduction  into  shavings  or  thin  films  enables  me,  by  sue-  '- 
cessive  operations  of  soaking  in  pure  water,  together  with  other  pro- 
cesses hereafter  explained,  to  obtain  the  gelatine  in  a  highly  pure  and 
concentrated  state,  without  the  use  of  acids,  or  alkalies,  or  blood.  Tho 
shavings  or  films  are  to  be  soaked  for  about  five  or  six  hours  in  cold 
water;  at  the  end  of  that  time  the  water  is  to  be  changed,  and  such 
changing  of  the  water  is  to  be  repeated  two  or  three  times  each  day, 
until  no  smell  or  taste  is  to  be  detected  either  in  the  water  or  in  the 
shavings ;  the  shavings  are  then  to  be  removed  from  the  water,  by  the 
I|aads  or  otherwise.    If  it  is  intended  for  soup,  this  product  shoidd  be 
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dried  on  nets  or  other  convenient  means,  and  the  same  will  he  ready  fox 
the  market.  If  gelatine  is  to  be  extracted,  the  shavings,  after  the  soak- 
ing just  described,  are  to  be  subjected  to  heat,  with  a  quantity  of  water 
sufficient  to  cover  them,  pressed  down  in  any  suitable  vessel,  taking  care 
that  the  heat  applied  should  not  exceed  that  of  boiling  water.  The 
gelatine,  when  thus  dissolved,  is  to  be  strained  through  linen  or  other 
fabric,  subjected  to  slight  pressure  by  the  hands  or  otherwise ;  or  the 
solution  may  be  suffered  to  run  off  from  the  vessel  without  straining, 
by  which  much  of  the  gelatine  will  be  separated  from  the  fibrous  mat- 
ters. This  is  the  best  product  of  gelatine,  and  will  be  found  of  great 
purity  and  strength,  and  very  nearly,  if  not  entirely,  free  from  colour. 
The  product  of  gelatine  thus  obtained  is  to  be  run  in  thin  films  on  to  a 
smooth  surface  of  slate,  or  other  proper  material,  to  set,  and  then  to 
be  removed  on  to  nets  to  dry,  as  heretofore  practised ;  and  the  dry 
gelatine  is  then  to  be  cut  up  by  an  isinglass  cutter  or  other  suitable 
apparatus.  The  gelatine  will  then  be  fit  for  the  market,  and  to  be  used 
for  like  purposes  to  those  for  which  gelatine  is  now  usually  employed, 
and  for  many  purposes  for  which  isinglass  has  hitherto  been  used.  The 
residue,  dried  or  not,  may  be  employed  for  thickening  soup  and  other 
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culinary  purposes.     ^Another  manufacture  of  gelatinous  sub- 


stances, according  to  my  invention,  is  produced  from  cod  sounds 
or  other  fishy  matters  capable  of  yielding  gelatine.  For  this  purpose, 
I  take  such  matters  and  reduce  the  same  into  shavings  or  thin  films, 
and  then  treat  the  same  by  soaking  in  water  and  by  heat,  and  extract 
the  gelatine,  and  strain  or  run  off  the  gelatine  in  the  same  manner  as 
above  described ;  and  I  obtain  a  first,  second,  and  third  product  of 
gelatine,  which  I  form  into  sheets,  which  when  dry  are  cut  up  with  an 
isinglass  cutter.  This  manufacture  of  gelatine  will  be  found  highly 
useful  as  a  cheap  substitute  for  isinglass  for  clarifying  liquids.  Having 
thus  described  the  nature  of  my  invention,  and  the  manner  in  which 
the  same  is  to  be  performed,  I  would  have  it  understood  that  I  do  not 
confine  myself  to  the  exact  details  so  long  as  the  peculiar  character  of 
my  invention  be  retained.  But  what  I  claim  is,  the  manufacturiDg 
gelatinous  substances  by  reducing  the  matters  herein  referred  to  into 
shavings  or  thin  slices  or  films,  and  treating  them  as  above  described." 
On  the  24th  of  May,  1848,  Swinborne  also  enrolled,  at  the  foot  of 
the  specification,  a  disclaimer  of  the  following  part  of  the  title  of  the 
patent — «and  in  the  apparatus  to  be  used  therein."  A  cofy  of  this 
disclaimer  (the  original  having  been  certified  by  the  fiat  and  signature 
of  the  Solicitor-General),  was  filed  by  the  Clerk  of  the  Patents  of 
England.(a)  According  to  the  plaintiff's  evidence,  the  hides  of  animals 
are  composed  of  cellular  tissues,  in  which  gelatine  is  lodged,  together 
with  albumen  and  other  foreign  substances.    Eminent  chemists,  how- 

(a)  It  appeared,  that»  lince  the  pauing  of  the  5  2k  6  WiU.  4»  o.  83,  the  praotiee  had  been  te 
bring  to  the  office  of  the  Clerk  of  the  Patents  the  ipeeifioation  and  dieelaimer  having  the  Attor- 
iMj  or  SoUeltor-general't  flat  and  lignatere  attaehed,  together  with  a-oopy  of  the  dlieliiiMri 
ttpoa  whieh  the  officer  filed  the  copy,  and  made  aa  entey  th«reof  in  a  book. 
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ever,  differed  as  to  whether  gelatine  was  an  educt  or  a  product.  For 
xiiany  '^'jears,  the  purest  form  of  gelatine  ased  in  this  country  r«oQi« 
was  isinglass,  which  is  principally  imported  from  Russia,  and  is  ^ 
a  natural  product,  consisting  of  the  air  bladder  of  the  sturgeon.  Gela- 
tine was,  however,  manufactured  from  animal  substances,  but  was  never 
obtained  of  sufficient  purity  for  culinary  purposes  until  Swinborne's 
invention.  In  the  year  1839,  a  patent  was  granted  to  Q.  Nelson  for  an 
improved  method  of  preparing  gelatine.  Under  this  process,  the  hides 
were  cut  and  submitted  to  the  action  of  caustic  alkali.(a)  The  objection 
to  this  mode  was,  that  '*'the  alkali  had  a  tendency  to  soften  the  r^oAfr 
fibrous  tissue,  and  render  it  soluble  in  hot  water,  so  that  the  '- 
fibrine  mixing  with  the  gelatine,  the  latter  would  be  impure  and  of  a 
yellowish  colour.  In  the  year  1844,  J.  &  G.  Cox  obtained  a  patent  for 
a  new  method  of  manufacturing  gelatine,  by  reducing  the  hides  to  pulp, 

(a)  The  following  if  the  material  part  of  the  speoifioation  of  Nelson's  patent : — 
'*  My  invention  oonsists  in  using  or  applying  to  the  glue  pieces,  which  I  use,  the  eaustio  alka- 
lis solution,  either  with  or  without  aeid  or  aoids  (not  heing  sulphurous  aoid  in  a  liquid  state). 
I  prefer  to  use  the  cuttings  of  hides  of  calves.    When  the  euttings  hare  heen  freed  firom  hur, 
flesh,  and  fat,  and  washed  in  oold  water,  I  score  the  grain  side  of  them  to  the  depth  of  about  an 
eighth  part  of  an  inch,  in  lines  about  an  inch  apart^  in  order  to  facilitate  the  action  of  the  alkaU 
trkieh  I  use,  and  to  render  such  action  more  uniform.    I  then  macerate  them  in  a  caustic  solu- 
tion of  alkali,  at  a  temperature  of  about  60  deg.  of  Fahrenheit^  using  for  this  purpose  brick  yats 
or  ressels  lined  with  cement  in  the  ordinaiy  manner.    These  yats  must  be  ooTcred  with  lids,  ez- 
elnding  the  general  atmosphere.    I  thus  macerate  the  cuttings  until  I  can  pass  a  fork  or  any 
other  suitable  instrument  through  them  with  little  resistaaoe.    The  alkali  which  I  prefer  for  my 
solution  is  soda ;  and  I  prepare  my  solution  in  the  ordinary  method,  using  three  parts  of  common 
loda  of  ammonia  with  two  parts  of  fresh  burnt  lime  to  sixteen  parts  of  water.    When  the  process 
of  maceration  is  sufficiently  complete,  I  remoye  the  cuttings  from  the  solution,  and  put  them  into 
a  vessel  similar  to  the  macerating  vessel,  which  must  also  be  ooverod  with  lids  excluding  the 
general  atmosphere.    I  leave  them  in  this  vessel  thus  covered,  until  they  become  sufficiently 
soft,  which  will  be  ascertained  by  passing  a  fork,  or  other  suitable'  instrument*  easily  through 
them ;  and  whilst  the  cuttings  are  thus  left  to  become  soft,  they  must  be  kept  at  a  temperature 
between  60  deg.  and  75  deg.  of  Fahrenheit    I  then  put  the  cuttings  into  wooden  cylinders  placed 
in  water  vessels  filled  with  clean  cold  water,  but  care  must  be  taken  not  to  put  into  the  cylinder 
more  than  half  the  qaantity  which  it  is  capable  of  retaining.  These  cylinders  must  be  constmeted 
In  such  manner  as  to  allow  the  water  to  pass  fteely  through  them,  and  may  be  fitted  in  the  water 
vessels  in  any  eonvenient  manner  to  allow  their  revolving  within  such  vessels.    Then  I  cause 
the  cylinder  to  revolve  slowly  in  the  water.    I  have  found  cylinders  three  feet  long  a  convenient 
sixe,  and  I  cause  these  to  revolve  at  a  speed  of  about  one  revolution  in  a  minute ;  and  whilst  the 
washing  cylinders  are  thus  revolving,  I  cause  a  current  of  water  to  be  kept  up  through  each  of 
the  water  vessels  by  means  of  an  aperture  at  the  bottom  of  the  vessel  at  one  end,  and  a  pipe  al 
the  top  of  the  opposite  end,  and  through  which  pipe  clean  oold  water  is  continually  supplied.    I 
oontinue  the  cylinder  revolving  in  the  current  of  water  until  the  alkali  is  sufficiently  washed  out 
of  the  cuttings.    When  the  euttings  have  been  thus  washed^  I  place  them  in  a  wooden  closet 
oonstructed  in  the  ordinary  mode  to  prevent  the  escape  of  gas,  and  there  eicpose  them  to  iha 
direct  action  of  sulphurous  aeid  gas,  produced  by  the  combustion  of  sulphur  within  a  closet.    I 
eontinne  the  cuttings  thus  exposed  to  the  direct  action  of  this  gas  until  they  have  a  slight  excess 
of  aeid,  which  I  ascertain  by  testing  them  with  litmus  paper.    I  then  remove  them  from  the 
eloset,  and  press  them  by  any  ordinary  means  to  separate  as  muoh  water  as  possible ;  and  after 
they  have  been  thus  pressed,  I  put  them  Into  a  glased  earthenware  vessel,  and  I  apply  steam  to 
them  in  the  manner  usuaUy  employed  for  heating  the  steam  bath.    I  thus  bring  the  euttings  to 
the  temperature  of  about  150^  of  Fahrenheit ;  and  by  means  of  a  suitable  instrument,  I  stir  and 
agitate  them  untU  they  are  almost  entirely  dissolved.    The  liquid  thus  formed  is  gelatine.    I 
sepsvate  it  from  the  residuum,  which  remains  undissolved,  by  straining,  and  put  it  into  settUng 
^reesels,  which  aze  constmeted  in  the  same  manner  as  the  steam  bath.    WhUst  the  liquid  gelatino 
ii  fai  the  settling  vessels,  it  should  be  kept  to  a  temperature  of  about  100*  to  120*  of  Fahrenhetti 
After  the  gelatine  is  sufloiently  settled,  I  pour  it  on  dabf  to  oool,  Ao." 
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and  cleansing  it  by  a  stream  of  water  running  throngh  the  pulp.(a) 
*ftQ«l  '^^^  defect  of  this  *process  was,  that,  by  reducing  the  substance 

-*  to  pulp,  the  fibrous  matter,  gelatinous  matter,  and  impurities 
were  combined,  and  when  the  gelatine  was  separated,  it  would  have  to 
be  purified  by  blood.  The  principle  of  Swinbome's  invention  consisted 
in  reducing  the  hides  to  thin  slices  or  shavings,  so  as  to  retain  a  texture 
which  could  be  dealt  with  mechanically  without  destroying  the  fibre. 
"  *MQl  ^^^  ^advantage  of  thus  cutting  was  to  expose  the  greatest  po&- 

^  sible  surface  to  the  action  of  cold  water,  which  removed  the 
impurities,  but  would  not  dissolve  the  gelatine.  The  same  efiect  might 
be  produced  by  squeezing  the  hide  between  rollers.  The  shaving  could 
be  done  with  the  hide  either  dry  or  wet,  but  the  rolling  would  require 
the  hide  to  be  dry.  The  plaintifi"  usually  cut  from  eighteen  to  twenty 
to  the  inch.  An  ordinary  carpenter's  plane  would  cut  twenty  or  more 
to  the  inch  in  a  dry  state.  The  plaintiff  had  latterly  cut  the  hides  wet 
by  means  of  circular  cutters  fixed  in  a  cylinder  of  wood  and  turning  on 
azletrees,  which  was  considered  an  improvement  on  the  dry  cuttings 
In  order  to  make  good  gelatine,  it  was  necessary  that  the  process  should 
be  short  as  to  its  duration,  and  as  little  heat  should  be  used  as  would 
dissolve  the  gelatine  in  the  shortest  time.  It  was  important  that  the 
heat  applied  should  be  below  212  degrees  of  Fahrenheit,  since  water 
below  that  temperature  would  act  on  the  gelatine,  but  not  on  the  fibrous 
texture.  The  defendant  manufactured  gelatine  by  a  process  similar  to 
the  plaintiff's,  but  he  always  cut  the  hides  wet,  and  from  twelve  to  the 
inch.  Ajnongst  other  testimony  on  the  part  of  the  defendant,  a  witness 
named  Cox  deposed  that,  prior  to  the  year  1847,  he  had  manufactured 

(a)  The  following  is  the  material  part  of  the  speoifloation  of  Coz'b  patent  ."«• 
**  Oar  improrement  in  the  mannfaetare  of  gelatine  oonsists  in  a  inperior  method  of  treatin;, 
eleansing,  and  dissolving  hide  or  skin  pieoes,  and  in  refining  and  evaporating  gelatine  or  glnew 
We  prefer  to  use  shoulders' and  sheets  of  oz  hide,  bat  other  parts  may  be  used.  These  are  first 
cleansed  weU  in  pore  water,  after  which  we  cut  them  into  smaU  pieees  by  a  convenient  maehina 
ezaotlj  similar  to  that  used  for  catting  straws,  and  we  afterwards  subject  small  cuttings  to  what 
m  oaU  a  pulp  mill,  similar  to  that  used  bj  paper  makers  for  reducing  rags  to  pulp.  By  this 
process,  the  gelatinous  fibre  is  thoroughly  washed  and  cleansed,  as  we  keep  a  stream  of  pure 
water  flowing  into  the  pulp  mill  during  the  operation,  so  as  to  wash  away  all  impurities.  When 
the  hide  pieces  are  sufficiently  cleansed  and  reduced  to  pulp,  it  is  pressed  betwizt  rollers  or  other 
oonvenient  way,  and  afterwards  mixed  with  fresh  water  suflldent  to  dissolve  it  It  is  now  to  ba 
subjected  to  heat  varying  from  150®  to  boiling  point;  and  from  the  extensive  intimate  contact 
of  the  pulp  with  the  water,  a  superior  gelatine  is  speedily  produced,  thus  preventing  injury  to 
the  quality  from  long  exposure  to  heat,  which  is  well  known  to  weaken  gelatinating  power. 
When  we  wish  to  make  a  very  pure  gelatine,  we  cut  our  strips  off  the  grain  as  well  as  the  flesh 
from  the  hide  piece,  thus  getting  rid  of  the  albuminous  parts,  and  producing  a  purer  solution. 
After  the  hide  piece  or  pulp  is  sufficiently  dissolved,  we  run  the  liquid  gelatine  into  a  refining 
vessel,  which  we  prefer  to  a  steam  bath ;  and  when  the  temperature  does  not  exceed  160®  or 
170®,  we  mix  fresh  ox  blood  with  it  in  the  proportion  of  about  one  gallon  to  seven  hundred  of 
the  gelatine.  This  mixture  we  subject  to  heat  by  means  of  a  steam  bath,  when,  in  a  short  time^ 
as  the  temperature  increases,  the  albumen  and  blood  beeomes  coagulated,  and  partly  rises  as  a 
steam  to  the  top  of  the  vessel,  and  partiy  sinks  to  the  bottom.  When  all  the  steam  is  settied  at 
the  top,  the  heat  is  to  be  withdrawn ;  and  after  the  space  of  about  half  an  hour,  the  scum  is  ta 
be  removed  and  the  parer  liquid  allowed  to  settie  for  about  an  hour  more,  when  it  is  to  be  ran 
into  coolers  or  troughs  to  congeal ;  after  which  it  is  to  be  cut  out  in  any  oonvenient  way  and 
diied.** 
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gelatine,  without  caustic,  alkali,  or  acids,  by  a  prooei»  similar  to  the 
plaintiflfs.    He  cut  the  hides  wet,  about  eighteen  to  the  inch. 

It  was  objected  on  the  part  of  the  defendant^  first,  thai  the  cilttingofi' 
vt  material  into  thin  slices,  which  was  the  essence  of  this  in^ention^. could' 
Aot  be  the  subject  of  a  patent,  or,  if  so,  it  was  not  new.  Secondfy^^^ 
that  the  specification  was  insufiicient,  inasmuch  as  it  did  not  state 
whether  the  hides  were  to  be  cut  dry  or  wet,  nor  whether  they  were  to 
be  cut  thick  or  thin,  nor  what  was  the  minimum  of  heat  to  which  the 
shavings  were  to  be  subjected.  Thirdly,  that,  in  support  of  the  thircl 
issue,  the  plaintiff  was  bound  *to  prove  a  specification  of  the  p^qaa; 
whole  invention,  whereas  the  specification  was  of  the  invention  ^ 
minus  the  part  disclaimed.  Fourthly,  that  the  patentee,  having  parted 
with  all  his  interest  in  the  patent,  could  not  enter  a  valid  disclaimer. 
Fifthly,  that  the  filing  a  copy  of  the  disclaimer  with  the  Clerk  of  the 
Patents,  was  not  a  compliance  with  the  provisions  of  5  &  6  Will.  c.  4,  88^ 
8. 1.  The  learned  Judge  overruled  the  third  objection,  on  the  ground 
that  the  specification  in  fact  described  an  apparatus,  although  it  was 
not  new;  and  reserved  leave  for  the  defendant  to  move  to  enter  a  ver* 
diet  for  him  on  that  issue  if  found  against  him.  His  Lordship  directed 
a  verdict  for  the  plaintiff  on  the  sixth  and  seventh  issues^  reserving  the 
like  leave  to  the  defendant  with  respect  to  those  issues ;  and  he  left  it 
to  the  jury  to  say,  first,  whether  the  specification  was  reasonably  suffi- 
cient, telling  them  that  it  must  be  such  as  to  define  the  invention,  so 
that  an  ordinary  and  skilful  workman  might  do  it,  and  so  as  to  limit  the 
claim  of  monopoly,  and  not  to  embarrass  the  invention  or  operations  of 
others.  Secondly,  whether  the  invention  was  new  and  useful,-^that  is, 
a  new  mode  of  making  some  useful  product, — and  whether  the  plaintiff 
was  the  first  inventor  of  it.  Thirdly,  whether  the  defendant  had  in- 
fringed it.  The  jury  having  found  these  questions  in  the  affirmative,  a 
verdict  was  entered  for  the  plaintiff  on  all  the  issues. 

CrowdeTj  in  the  following  Term,  moved  for  a  rule  for  a  new  trial,  or' 
to  enter  a  verdict  for  the  defendant  on  the  third  and  seventh  issues, 
pursuant  to  the  leave  reserved ;  or  to  arrest  the  judgment,  on  the  ground 
that  it  appeared  on  the  face  of  the  declaration,  that  the  grantee  of  the 
patent  had  entered  the  disclaimer  after  he  had  assigned  all  his  interest. 
The  grounds  for  the  motion  for  a  new  trial  were,  misdirection,  that  the 
verdict  was  against  evidence,  and  upon  affidavits  in  support  of  the  testi-^ 
mony  of  the  witness  Cox,  whom  the  jury  disbelieved.  With  respect  to 
*the  misdirection,  he  submitted,  that  the  learned  Judge  ought  to  r^^qoi 
have  ruled,  that  the  cutting  thin  slices  or  shavings  could  not  be  '- 
the  subject  of  a  patent;  also  that  the  learned  Judge  was  incorrect  in: 
leaving  to  the  jury  the  question  as  to  the  sufficiency  of  the  specification^ 
which  was  a  point  of  law. 

Pbb  Curum. — ^With  respect  to  the  motion  to  enter  the  verdict  for ' 
the  defendant  on  the  seventh  issue,  on  the  ground  that  the  disclaimer 
VOL.  vn.— 77 
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was.  not  filed  pursuant  to  the  5  &  6  Will.  4,  c.  83,  s.  1,  we  are  of  opinion 
that  there  ought  to  be  no  rule.  .  The  statute  does  not  require  that  the 
Attorney-General's  fiat  should  be  filed,  but  onlj  that  there  should  be 
some  formal  act  on  the  records  of  the  Court  notifying  that  the  party 
has  disclaimed ;  and  that  has  been  done  here. 

Rule  refused  on  that  point,  granted  on  the  others. 

The  AUomey-0-eneraly  Webster y  and  Fletcher  showed  cause. (a) — 
They  argued,  fij:^t,  that  the  result  of  the  plaintiff's  process  was  to  pro- 
duce a  new  and  useful  manufacture ;  and  that  was  sufficient  to  support 
the  patent. — Secondly,  that  it  was  a  question  for  the  jury,  whether, 
upon  a  fair  and  reasonable  construction  of  the  specification,  it  did  not 
sufficiently  describe  the  invention. — Thirdly,  as  to  the  motion  to  enter 
the  verdict  for  the  defendant  on  the  third  issue :  It  is  said  that  the 
plaintiff  was  bound  to  prove  a  specification,  not  only  of  the  process,  but 
also  of  the  apparatus.  But  the  5  &;  6  Will.  4,  c.  83,  s.  l,{b)  renders 
*9021  ^^^  ^disclaimer,  when  filed  and  enrolled,  part  of  the  letters- 
-^  patent ;  so  that  they  must  be  read  as  if  the  grant  had  originally 
been  for  the  process  only,  and  consequently  there  was  no  necessity  to 
*d0^1  ^P^^^y  ^^®  apparatus.  The  specification,  ^however,  is  in  accord* 
•*  ance  with  the  title  of  the  patent,  for  it  describes  an  apparatus ; 
and  if  it  be  said  that  the  patent  is  bad  because  the  apparatus  is  not 
new,  then  that  objection  is  not  open  under  this  form  of  plea :  Derosne 

(a)  The  case  wm  argaed  in  Hilary  Term  (Jan.  20  and  32),  and  in  Basfter  Term  (April  23). 

(h)  Sect  1.  "Whereaa  it  is  expedient  to  make  certain  additions  to  and  alterations  in  the 
present  law  tonohing  letters  patent  for  inventions,  as  well  for  the  better  protecting  of  patentees 
in  the  rights  intended  to  be  secured  by  sach  letters  patent,  as  for  the  more  ample  benefit  of  the 
public  from  the  same :  Be  it  enacted,  Ac :  That  any  person,  who,  as  grantee,  assignee,  or  other- 
wis,  hath  obtained,  or  who  shall  hereafter  obtain,  letters  patent  for  the  sole  making,  ezerdsini^ 
Tending,  or  using  of  any  invention,  may,  if  he  think  fit,  enter  with  the  Clerk  of  the  Patents  of 
Bngland,  Scotland,  or  beland,  respectively,  as  the  case  may  be,  having  first  obtained  the  leave 
of  his  Majesty's  Attorney-General  or  Solicitor-General  in  case  of  an  English  patent,  of  the  Lord 
Advocate  or  Solicitor-General  of  Scotland  in  the  case  of  a  Scotch  patent,  or  of  his  If^es^s  At- 
torney-General or  Solicitor-General  for  Ireland  in  the  case  of  an  Irish  paten^^  certilied  by  his 
fiat  and  signature,  a  disclaimer  of  any  part  of  either  the  title  of  the  invention  or  of  the  spedfies- 
tion,  stating  the  reason  for  such  disclaimer,  or  may,  with  such  leave  as  aforesaid,  enter  a  me- 
morandum of  any  alteration  in  the  said  title  or  speoiflcaUon,  not  being  such  disclaimer  or  such 
alteration  as  shall  extend  the  exclusive  right  granted  by  the  said  letters  patent ;  and  such  dis- 
elaimer  or  memorandum  of  alteration,  being  filed  by  the  said  Clerk  of  the  Patents,  and  enroUed 
with  the  specification,  shaU  be  deemed  and  taken  to  be  part  of  such  letters  patent  or  such  ipeei- 
fication  in  aU  Courts  whatever.  Provided  always,  that  any  person  may  enter  a  caveat,  in  like 
manner  as  caveats  are  now  used  to  be  entered,  against  such  disclaimer  or  alteration ;  which  cavea^ 
being  so  entered,  shaM  give  the  party  entering  the  same  a  right  to  have  notice  of  the  applicatioii 
being  heard  by  tiie  Attorney-General  or  Solicitor-General,  or  Lord  Advocate,  respectively.  Pro- 
vided also,  that  no  such  disclaimer  or  alteration  shaU  be  receivable  in  evidence  in  any  action  or 
suit  (save  and  except  in  any  proceeding  by  scire  facias)  pending  at  the  time  when  such  disclaimer 
er.  alteration  was  enrolled,  but  in  every  such  action  or  suit  the  original  title  and  speoificatioa 
alone  shall  be  given  in  evidence,  and  deemed  and  taken  to  be  the  title  and  specification  of  the 
Indention  for  which  the  letters  patent  have  been  or  shall  have  been  granted :  Provided,  also,  thai 
it  shall  be  lawful  for  the  Attorney-General  or  Solicitor-General,  or  Lord  Advoeale,  before  grant* 
ing  such  fia^  to  require  the  party  applying  for  the  same  to  advertise  his  disclaimer  or  alteratioii 
in  such  manner  as  to  such  Attoraey-General  or  Solioitor^General,  or  Lord  Advocate^  shaU  seena 
ri^ht»  and  shall,  if  he  so  require  such  advertisemenl^  eertiiy  in  his  fiat  that  the  same  haa  beea 
My  made." 
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V.  Fairie,  2  C-  M.  &  R.  476.  Croll  v.  Edge,  19  L.  J.,  C.  B.  261,  is  dis- 
tingoishable,  for  there  the  specification  was  larger  than  the  title. — On 
this  point  they  also  cited  Jupe  t;.  Pratt,  Webst.  Pat.  Cas.  143. — Fourthly, 
as  to  the  motion  in  arrest  of  judgment.  The  grantee  was  the  proper 
person  to  enter  the  disclaimer,  notwithstanding  he  had  parted  with  all 
his  interest  in  the  patent.  The  5  &  6  Will.  4,  c.  88,  s.  1,  enables  «  any 
person  who,  as  grantee,  assignee,  or  otherwise,  hath  obtained"  letters 
patent,  to  enter  a  disclaimer.  If  the  word  «  obtained"  is  to  have  its 
strict  technical  meaning,  no  efiect  can  be  given  to  the  word  «  otherwise." 
The  word  «  obtained"  is  used  as  synonymous  with  <<  become  possessed 
of,"  and  will  include  every  person  who  has  an  exclusive  right  to  use  the 
invention,  whether  as  grantee,  assignee,  or  licensee,  an  exclusive  license 
not  being  invalid :  Protheroe  v.  May,  5  M.  &  W.  675.  In  Spilsbury  v, 
Clough,  2  Q.  B.  466,  it  was  considered  that  the  grantee  only  could  dis- 
claim ;  and  CoLEBinaE,  J.,  observed,  that  the  word  «  assignee"  might 
perhaps  be  used  to  denote  a  person  to  whom  some  foreign  discovery  has 
been  assigned,  and  an  English  patent  granted  for  the  use  of  it.  The 
correctness  of  that  decision  was  questioned  in  Russell  v.  Ledsam,  14  M. 
&  W.  574,  16  M.  k  W.  633,  1  H.  L.  Cas.  687,  and  the  7  4;  8  Vict. 
c.  69,  passed  in  order  to  remove  all  doubt.  The  5th  section(a)  of  that 
Act  empowers  the  assignee  to  disclaim,  *but  does  not  take  away  t^cqa  • 
the  grantee's  right.  Since  it  is  the  duty  of  the  grantee  to  enrol  ^ 
the  specification,  and  the  disclaimer  is  to  be  enrolled  with  the  specification, 
the  disclaimer  is  properly  made  by  the  grantee.  The  disclaimer,  when 
enrolled,  becomes  part  of  the  letters  patent,  and  the  whole  must  be  con- 
sidered as  one  instrument,  operating  from  the  date  of  the  original  grant : 
Perry  r.  Skinner,  2  M.  &  W.  471,  Stocker  v.  Warner,  1  C.  B.  148,» 
Regina  v.  Mill,  10  C.  B.  879.*  By  the  5th  section  of  the  7  &  8  Vict. 
c.  69,  the  disclaimer,  when  entered  and  filed,  is  valid  and  effectual  in 
favour  of  any  person  in  whom  the  rights  under  the  letters  patent  are 
legally  vested.  Suppose  the  case  of  two  joint  owners,  one  of  whom 
refused  to  disclaim,  the  Attorney-General,  having  satisfied  himself  that 
a  disclaimer  ought  to  be  entered,  would  be  justified  in  allowing  it,  and 
when  filed  it  would  be  binding  on  the  party,  notwithstanding  his  dissent. 
The  legislature  has  provided  sufficient  protection  for  the  public  by  allow- 
ing a  caveat  to  be  entered ;  and  the  Attomey-Oeneral  would  prevent  a 
stranger  from  entering  a  disclaimer.     In  one  respect  a  grantee  has  an 

•E.  0.  L.  R.  ToL  60.  bid.  70. 

(a)  Bnaots,  "  That,  in  case  the  original  patentee  or  patentee!  hath  or  hare  departed  with  his 
or  their  whole,  or  anj  part  of  his  or  theii^  intereit  by  assignment  to  any  other  person  or  persons, 
it  shall  be  lawftil  for  snoh  patentee,  together  with  sneh  assignee  or  assignees,  if  pari  only  has 
been  assigned,  and  for  the  assignee  or  assignees  if  the  whole  hath  been  assigned,  to  entef  a  dis* 
claimer  and  memorandom  of  alteration  under  the  powers  of  the  said  recited  Act  (SAO  Will.  4, 
e.  83) ;  and  snoh  disoiaimer  and  memorandmn  of  sneh  alteration,  having  been  so  entered  and 
filed  as  in  the  said  recited  Act  mentioned,  shaU  be  yalid  and  effectoal  in  fkronr  of  any  person  or 
persons  in  whom  the  rights  nnder  the  said  letters  patent  may  then  be  or  thereafker  become  legally 
rested ;  and  no  objection  shaU  be  made  in  any  proceeding  wbatsoeTcr,  en  the  ground  that  the 
party  making  such  diaelalmar  or  memofaadom  of  iuoh  alteration  had  not  ralBcient  authority  i« 
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interest  in  the  patent,  although  he  has  assigned  the  whole  of  it,  becaosd 
an  extension  maj  be  granted  to  him :  7  &  8  Vict.  c.  69,  s.  4.  If  ho 
should  enter  a  disclaimer  without  due  authority,  he  would  be  subject  to 
an  action.  [Parkb,  B. — The  5th  section  of  the  7  &  8  Vict,  c.  69,  says, 
<^that  no  objection  shall  be  made  in  any  proceeding  whatsoever,  on  the 
*Q0^1  S^^'^^  ^^^^  ^^^  party  ^making  the  disclaimer  had  not  suffici^t 
^  authority  in  that  behalf."  That  seems  to  cure  all  objection.] 
Moreover,  the  question  is  not  open  on  this  record,  because  the  declara- 
tion shows  a  sufficient  title  in  the  plaintiff,  and  would  have  been  good 
without  the  averment  as  to  the  disclaimer.  (They  then  argued  that  the 
verdict  was  not  against  the  evidence,  and  commented  on  the  affidavits 
in  support  of  the  testimony  of  the  witness  Cox.) 

Sir  F.  Kelfyy  Oratodefj  and  JHindmarchj  in  support  of  the  rule.-— 
They  agreed,  first,  that,  there  was  no  novelty  in  the  invention. — Se- 
condly, that  the  specification  was  bad,  inasmuch  as  it  did  not  state 
whether  the  shavings  were  to  be  cut  wet  or  dry;  that  it  was  too  vagne 
as  to  the  thickness  of  the  shavings ;  and  that,  though  it  was  material 
that  the  gelatine  should  be  subject  to  only  so  much  heat  as  would  dis- 
solve it  in  the  shortest  time,  that  proper  degree  of  heat  wa3  not  speci- 
fied.— Thirdly,  the  defendant  is  entitled  to  the  verdict  on  the  third 
issue.    The  declaration  alleges,  that  Swinbome  was  the  inventor  of  two 
things,  viz.,  an  improvement  in  the  mani^^cture  of  gelatinous  sub- 
stances, and  also  an  improvement  in  the  apparatus ;  it  then  alleges  a 
grant  to  Swinbome  of  a  patent  for  those  two  things,  subject  to  a  con- 
dition that  he  should  enrol  a  specification  of  that  invention.     The  plea 
denies  that  he  has  enrolled  such  a  specification ;  apd  in  fact  there  is  no 
specification  of  improvements  in  the  apparatus,  but  only  in  the  manu- 
facture.    [Parke,  B. — ^Would  not  the  declaration  have  been  good  if  it 
had  alleged  the  enrolment  of  a  specification  for  an  improvement  in  the 
manufacture  of  gelatinous  substances  only  ?    Then,  by  entering  a  dis- 
claimer, the  patent  becomes  a  patent  for  the  ujidisclaimed  part  of  the 
invention.]    The  patent  should  have  been  so  described.     Though  the 
*Q0f{1  ^^^^a™^r  ^^7  al^^r  ^b^  patent,  it  cannot  affect  the  meaning  of 
-'  the  allegation  ^in  the  declaration.     The  question  raised  on  this 
issue  is,  whether  there  was  an  enrolment  of  such  a  specification  as  was 
a  valid  performance  of  the  condition  imposed  by  the  grant.    The  decla- 
ration alleges,  that  the  grantee  undertook,  by  his  specification,  to  inform 
the  public  by  what  means  two  improvements  could  be  effected,  and  the 
objection  is  the  same,  whether  he  describes  one  thing  only,  or  describes 
two,  and  one  is  no  improvement :  Losh  v.  Hague,  Webst.  Pat.  Cas.  202. 
[Parke,  B.,  referred  to  the  judgment  of  Tinbal,  0.  J.,  in  Cook  v. 
Pearce,  8  Q.  B.  1044.'] — ^Fourthly,  the  declaration  is  bad.    A  grantee 
who  has  parted  with  his  entire  interest  in  the  patent  cannot  disclaim. 
The  language  of  the  5  &  6  Will.  4,  c.  83,  left  it  doubtful  whether  the 

•B.O.L.KroLM. 
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right  to  disclaim  w!^  not  confined  to  the  original  patentee.  Kussell  h, 
Ledsam,  14  M.  &  W.  674,  in  effect  decided,  that  the  person  having  the 
legal  interest  mnst  disclaim.  The  7  fc  8  Vict.  c.  69,  s.  5,  was  passed 
to  remove  aU  donbt  where  the  patentee  had  wholly  or  in  part  assigned 
his  interest;  and  in  the  former  case,  it  empowers  the  patentee  and 
assignee  jointlj,  in  the  latter  the  assignee  alone,  to  disclaim.  Looking 
to  the  construction  put  upon  the  statute  in  Russell  v.  Ledsam,  it  can 
scarcely  be  colitended  that  an  assignee  could  disclaim  after  he  had 
assigned  all  his  interest  in  the  patent :  then  how  can  a  grantee  ?  [Al- 
DSR80N,  B. — ^Suppose  an  assignment  in  trust,  and  a  disclaimer  by  the 
cestui  que  trust,  would  not  that  be  valid  by  reason  of  his  interest  ?] 
Not  unless  the  cestui  que  trust  is  the  legal  owner  within  the  meaning 
of  the  statute.  [Alderson,  B.— A  person  legally  entitled  may  avail 
himself  of  any  disclaimer  which  the  Attorney-General  has  allowed  to 
be  entered.  If  an  administrator  of  a  patentee,  who  was  supposed  to 
have  died  intestate,  entered  a  disclaimer,  and  afterwards  a  will  was  dis- 
covered, could  not  the  executor  take  advantage  of  that  disclaimer  ?] 
The  power  to  ^disclaim  depends  solely  on  the  statute,  and,  unless  r^jcQ/vir 
exercised  by  the  person  whom  it  authorizes,  is  void.  The  latter  ^ 
part  of  the  5th  section  of  the  7  &  8  Vict.  c.  69,  does  not  alter  the  for- 
mer, but  is  merely  declaratory  of  the  effect  of  a  disclaimer  when  entered 
by  the  proper  person.  The  words  «  such  disclaimer**  mean  a  disclaimer 
by  the  assignee  alone,  or  by  the  assignee  and  patentee  jointly.  Unless 
that  construction  be  put  upon  the  section,  a  disclaimer  by  a  stranger 
would  be  valid.  [Pabkb,  B. — ^The  Attorney-General,  before  granting 
his  fiat,  would  satisfy  himself  that  the  party  applying  to  enter  the  dis- 
claimer had  an  interest  in  the  patent.  In  Perry  v.  Skinner,  this  Court 
thought  that  the  Act  never  intended  to  give  a  disclaimer  a  retrospective 
operation,  since  it  would  be  unjust  to  make  a  person  a  wrong-doer  by 
relation.  But,  in  Regina  v.  Mill,  the  Court  of  Common  Pleas  said,  that 
the  Attorney-General,  in  the  exercise  of  his  discretion,  would  take  care 
that  injustice  was  not  done  to  third  parties  or  to  the  public.  The  true 
construction  of  the  latter  part  of  the  5th  section  is,  that  if  the  dis- 
cliumer  is  allowed  by  the  Attorney-General,  there  shall  be  no  inquiry 
as  to  the  authority  under  which  it  was  entered.]  It  is  submitted  that 
the  meaning  is,  that  no  objection  shall  be  made  if  the  disclaimer  be 
entered  as  authorized  by  the  previous  terms  of  the  section.  [Paree, 
B. — That  construction  would  give  no  effect  to  the  words  "on  the  ground 
that  the  party  making  the  disclaimer  had  not  sufficient  authority  in  that 
behalf."]  The  other  construction  would  impose  upon  the  Attorney- 
General  the  duty  of  investigating  every  applicant's  title,  and  of  judging 
who  was  the  right  person  under  the  statute  to  disclaim.  But  the 
Attorney-General  cannot  proceed  judicially,  for  he  has  no  power  to 
administer  an  oath  (5  &  6  Will.  4,  c.  62,  s.  18).  If  the  grantee  denied 
that  he  executed  the  assignment,  how  could  the  Attorney-General  decide 
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^qr^o-t  that  question  ?  The  legislature  merely  intended  *that  the  Attor- 
^  ney-General  should  take  care  that  the  disclaimer  or  alteration 
did  not  extend  the  exclusive  right  granted  by  the  patent.  [Aldbbsoit, 
B. — Suppose  an  assignment,  to  which  there  was  some  objection  in  point 
of  law,  but  the  Attorney-General  treats  it  as  a  legal  assignment,  and 
allows  the  assignee  to  enter  a  disclaimer,  surely  the  Act  of  Parliament 
intended  that  the  Attorney-General  should  exercise  that  power,  and 
that  his  discretion  should  be  final ;  if  not,  it  would  be  competent  for  a 
defendant,  on  the  trial  of  the  validity  of  a  patent,  where  a  disclaimer 
has  been  entered,  also  to  try  the  validity  of  the  assignment.  As  be- 
tween the  grantee  and  assignee,  it  is  reasonable  to  leave  the  matter  to 
be  discussed,  but  not  as  between  the  grantee  or  assignee  and  third 
persons.  Pabke,  B. — If  the  grantee  became  bankrupt,  and  his  assignees 
disclaimed,  would  it  be  competent  for  a  person  who  infringed  the  patent 
to  dispute  all  the  steps  relating  to  the  bankruptcy  ?]  If  a  disclaimer 
by  the  grantee  will  enure  to  the  benefit  of  the  assignee,  it  will  also 
enure  to  his  prejudice ;  and  consequently  a  grantee,  after  assignment, 
might  enter  a  disclaimer,  which  would  render  the  patent  worthless,  and 
then  infringe  it.  In  Regina  v.  Mill,  10  C.  B.  879,'  the  disclaimer  was 
filed  after  issue  joined  as  to  the  sufficiency  of  the  specification,  and  the 
question  was,  whether  the  disclaimer  was  admissible  in  evidence  with- 
out being  pleaded  puis  darrein  continuance.  [Pollock,  C.  B. — ^I  enter- 
tain no  doubt  whatever  that  the  legislature  intended  to  make  the 
disclaimer,  when  filed,  conclusive.  There  is  a  similar  instance  under 
the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  2,  which  requires  the  banns  to  be 
published  in  the  parish  in  which  the  parties  about  to  marry  dwell,  but 
after  the  solemnization  of  the  marriage,  the  validity  of  the  publication 
*Q0Q1  ^^  ^^^  banns  cannot  be  questioned ;  s.  26.] — They  then  argued 
-^  that  the  ^verdict  was  against  the  evidence,  and  that  the  affidavits 
upon  which  the  rule  was  granted  supported  the  testimony  of  the  wit- 
ness Cox. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — This  was  a  motion  for  a  new  trial,  or  to 
enter  the  verdict  for  the  defendant  on  the  third  issue,  or  to  arrest  the 
judgment  on  account  of  the  insufficiency  of  the  declaration.  The 
grounds  for  the  motion  for  a  new  trial  were,  first,  that  the  verdict  was 
against  the  evidence ;  secondly,  that  the  learned  Judge  misdirected  the 
jury ;  and  thirdly,  upon  affidavits  in  support  of  the  testimony  of  a  wit- 
ness named  John  Cox.  The  action  was  for  the  infrigement  of  a  patent 
for  the  manufacture  of  gelatine,  and  at  the  trial  a  verdict  was  entered 
for  the  plaintiff  on  all  the  issues.  As  to  the  verdict  being  against  the 
evidence,  my  Brother  Alderson,  who  tried  the  cause,  was  not  dissa- 
tisfied with  the  finding  of  the  jury,  and  there  will  be  no  rale  on  that 
ground. 

•E.  0.  L.  K  ToL  ti. 
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It  appears  to  ns,  without  entering  minntelj  into  the  merits  of  the 
patent,  that  the  plaintiff's  procesd  was  new,  and  different  from  anj 
other  disclosed  in  the  specifications  given  in  evidence,  and  that  it  was 
indisputably  useful.  We  think,  also,  that  the  ground  of  misdirection 
fails,  and  that  the  case  was  properly  left  to  the  jury. 

With  respect  to  the  motion  tb  enter  the  verdict  for  the  defendant  on 
the  third  issue,  we  are  of  opinion  that  the  verdict  is  right.  It  was 
contended,  on  behalf  of  the  defendant,  that  the  form  of  the  issue  made 
it  necessary  for  the  plaintiff  to  prove  the  enrolment  of  a  specification, 
not  only  of  improvements  in  the  process  but  also  of  improvements  in 
the  apparatus ;  and  that,  although  the  declaration  might  have  been  so 
framed  as  to  require  proof  of  a  specification  of  improvements  in  the 
process  only  (for  it  is  that  for  which  the  patent,  after  the  disclaimer, 
must  be  ^considered  as  having  been  granted),  yet  that  this  issue  r^en-i  A 
was  not  supported  by  such  proof.  We  think,  however,  that  the  ^ 
objection  is  not  open  under  this  plea.  There  is  a  specification,  not 
only  of  a  process  but  also  of  an  apparatus,  namely,  the  use  of  the  plane. 
A  patent  for  such  an  apparatus  might  be  bad  for  want  of  novelty ;  but 
that  question  does  not  arise  upon  this  plea.  We  therefore  think  that 
the  verdict  on  the  third  issue  ought  not  to  be  disturbed. 

Upon  the  point  as  to  arresting  the  judgment,  the  ground  of  which 
was,  that  it  appeared  on  the  face  of  the  declaration  that  the  disclaimer 
was  entered,  not  by  the  plaintiff  but  by  the  grantee  of  the  patent,  after 
he  had  assigned  all  his  interest  to  the  plaintiff,  we  think  that  the  rule 
must  be  discharged.  It  was  contended,  on  the  part  of  the  defendant, 
that  the  patentee  had  no  power  to  enter  the  disclaimer  after  he  had 
assigned  ill  his  interest  in  the  patent.  The  5  &  6  Will.  4,  c.  83,  s.  1, 
gives  a  power  to  disclaim  any  part  either  of  the  title  of  the  invention 
or  of  the  specification,  with  the  leave  of  the  Attorney  or  Solicitoi*- 
General.  If  the  question  had  depended  upon  that  statute  alone,  somo 
doubt  might  have  been  entertained  whether  a  patentee,  after  haviiig 
assigned  all  his  interest,  could  enter  a  disclaimer ;  but  we  think  that 
the  7  &  8  Vict.  c.  69,  L  5,  has  put  an  end  to  all  doubt,  by  expressly 
enacting  that  «  no  objection  shall  be  made  in  any  proceeding  whatso- 
ever, on  the  ground  that  the  party  making  such  disclaimer  or  memo- 
randum of  such  alteration  had  not  sufficient  authority  in  that  behalf." 
We  are  of  opinion  that  it  was  not  competent  to  the  defendant  to  take 
such  an  objection,  and  therefore  the  motion  in  arrest  of  judgment  also 
fails. 

His  Lordship  then  observed,  with  reference  to  the  affidavits,  that  if 
the  case  was  one  in  which  the  verdict  and  judgment  would  be  final, 
there  was  ground  for  grantmg  a  new  trial  on  payment  of  costs ;  but,  aa 
it  was  still  open  to  *the  defendant  to  contest  the  validity  of  the  r+gjj 
patent,  the  Court  ought  not  to  grant  a  new  trial,  but  leave  the 
defendant  to  proceed  by  scire  facias,  if  he  should  be  so  advised. 

Rule  discharged. 
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June  12. 

A  Judge's  order  wu  obtained  bj  the  defendants  three  days  before  the  eommission  day  of  lb« 
assises  at  which  the  plaintiff  intended  to  try  the  caase,  whereby  it  was  ordered,  that  the  veava 
be  changed  on  payment  of  costs  (to  be  taxed)  become  fivitless  by  sooh  ohaage  of  ▼eone;  aad, 
by  the  order,  the  inspection  of  certain  doonments  was  allowed,  and  a  prior  order,  which  had 
been  obtained  for  a  similar  parpose,  was  enlarged  for  ten  days.  The  order  was  drawn  up  and 
•erred  by  the  defendants,  hot  they  did  not  take  any  steps  towards  changing  the  remie,  wfalA 
was  afterwards  changed  by  the  plaintiff: — ^Hdd,  that  the  plaintiff  was  entitled  to  the  ooits  of 
the  proceedings  whieh  had  become  fhiitless  by  the  change  of  venae. 

This  was  a  rale  calling  on  the  defendants  to  sliow  cause  why  they 
jshould  not  pay  to  the  plaintiff  the  amonnt  of  the  Master's  allooator, 
made  under  a  Jndge's  order  of  the  19th  of  March,  being  the  amount  of 
the  plaintiff's  costs  taxed  imder  the  following  circumstances : — 

It  appeared  that  the  venne  ivas  originally  laid  in  Snrrey,  and  thst 
notice  of  action  was  given  for  the  Surrey  Spring  Assises,  the  eomm]j»- 
sion  day  being  the  the  22d  of  March.  On  the  18th  of  March,  the 
defenduits  had  obtained  a  Jndge's  order  for  the  inspectioin  of  certain 
documents ;  and  on  the  19th  of  March  they  obtained  the  following 
order : — 

<<  Horton  v.  Westminster  Improvement  Commissioners. 

<<  Upon  hearing  counsel  on  both  sides,  and  on  reading  the  affidavit  oi^ 
ftc,  I  do  order  that  the  plaintiff  do,  if  in  his  power,  produce  and  show 
to  the  defendants,  their  attorneys  or  agents — a  letter,  written  and  sent 
by  one  J.  B.  Farmer  to  the  plaintiff  on  or  about  the  Ist  day  of  June, 
1851 ;  and  a  letter,  written  and  sent  by  one  A.  G.  Pooley  to  the  plain* 
^,  on  or  about  the  2d  of  June,  1851 — ^within  ten  days;  and  that  the 
defendants  be  at  liberty  to  take  extracts  or  copies  thereof^  on  payment 
of  such  costs  as  the  Master  may  think  fit  on  taxation.  That,  if  the  plain- 
*Q1Q1  ^^  *s^s^  iiot  be  able  to  produce  the  letters,  he  shall  make  and 
-^  file  an  affidavit  to  that  effect  within  three  days,  and  that,  in  de. 
fault  thereof,  all  further  proceedings  be  stayed  until  produced. 

«  That  the  venue  be  changed  to  Middlesex  on  payment  of  costs  (tp 
be  taxed)  become  fruitless  by  such  change  of  venue.  That  the  plaintiff 
be  at  liberty  to  demur  generally  to  any  of  the  pleas  pleaded,  counsers 
fees  to  be  allowed  in  costs;  and  that  the  time  for  inspection  under  the 
order  herein  of  the  18th  of  March,  1852,  be  also  enlarged  for  ten 
days." 

The  defendants  not  having  drawn  up  the  order  on  the  morning 
of  the  19th,  the  plaintiff,  between  four  and  five  o'clock  in  the  afternoon, 
obtained  a  summons  for  an  order  to  compel  the  defendants  to  abide  by 
the  terms  of  the  order  obtained  by  them.  Between  five  and  six  on  the 
afternoon  of  the  same  day,  the  defendants'  attorney  drew  up  and  served 
on  the  plaintiff's  attorney  the  order  of  the  19th  of  March,  soldy,  as 
was  stated  in  the  defendants'  affidavit,  in  consequence  of  the  above- 
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Ibentioned  summons  having  been  obtained  by  the  plaintiff.  It  Was 
Bolely  in  consequence  of  the  order  of  the  19th  of  March  that  the  plain 
tiff  had  suspended  his  preparations  for  the  trial  of  the  cause  at  the 
Surrey  Assizes.  The  defendants  took  no  steps  whatever  towards 
changing  the  venue,  but  the  plaintiff  afterwards  changed  the  venue  to 
Ifiddlesez.  On  the  24th  of  March,  a  bill  of  such  costs  incurred  by  the 
•plaintiff  as  had  become  fruitless  by  the  change  of  venue  was  delivered 
to  the  defendants.  An  appointment  for  the  taxation  of  the  costs  w^s 
made,  and  the  defendants'  attorney  attended  before  the  Ma8t<^,  and 
protested  against  the  defendants'  liability  to  the  payment  of  these  costs. 
The  Master,  however,  made  his  allocatur  allowing  these  costs  to  the 
plaintiff. 

BramtffeU  and  Sonsftnan  showed  cause.^— The  order  of  the  19th  of 
March,  to  change  the  venue,  was  merely  a  ^conditional  one,  and  ^^^^  o 
the  defendants  had  the  option  of  changing  the  venue  upon  pay-  ^ 
ment  of  costs  ;  but  the  order  is  not  an  absolute  order  upon,  and  an  un<- 
dertaking  by,  the  defendants  to  pay  the  costs.  The  defendants  were 
At  liberty  to  avail  themselves  of  the  order  or  not ;  and,  although  the 
Tenue  was  changed,  it  was  not  changed  by  the  defendants.  The  lan- 
guage of  the  order  might  easily  have  been  so  firamed  as  to  render  the 
defendants  liable  at  all  events  to  the  costs ;  but  that  has  not  been  done. 
The  authorities  are  opposed  to  the  construction  the  plaintiff  seeks  to 
put  upon  this  order.  In  Fricker  t;.  Eastman,  11  East,  819,  a  Judge's 
order,  <Uhat,  upon  payment  of  costs  by  a  certain  day,  all  proceedings 
should  be  stayed,"  was  held  conditional  only  upon  the  defendant.  In 
Price  V.  Philcox,  7  Dowl.  P.  C.  669,  the  words  "upon  payment"  were 
held  not  to  raise  an  implied  undertaking.  And  in  Pugh  t;.  Kerr,  6  M. 
k  W.  166,  a  rule  to  change  the  venue  on  payment  of  the  costs  of  the 
application,  and  of  all  costs  bonfi  fide  incurred  and  rendered  useless  by 
the  rule,  was  also  held  by  the  majority  of  the  Court  to  be  conditional 
only,  and  therefore  that  the  defendant  was  not  bound  to  abide  by  it. 
Rose  t;.  Fenn,  2  Dowl.  P-  0.  182,  and  Field  v.  Sawyer,  6  M.  &  W.  167, 
are  also  in  point. 

Garth  in  support  of  the  rule. — The  payment  of  the  costs  is  the  con- 
sideration of  the  contract,  by  the  terms  of  which  the  defendants  ob- 
tained leave  to  change  the  venue.  They  are  bound  to  pay  the  costs. 
In  Pugh  V.  Eerr,  Parke,  B.,  in  the  course  of  the  argument,  8ays,(a) 
«  what  are  ordinary  words  of  condition,  may  be  made  words  of  contract 
and  obligation ;"  and  in  his  judgment,  after  stating  that  he  had  had 
considerable  doubt  during  the  argument,  he  says,  "The  words  used  in 
the  rule  no  doubt  ordinarily  import  a  condition  only ;  but  if  I  were 
satisfied  that  it  was  *meant  here  that  the  venue  was  to  be  imme-  r-i^MA 
diately  changed,  I  should  have  thought  they  were  matter  of  con-  ^ 
tract,  and  that  their  grammatical  construction  should  be  limited."  Thii 

(a)  5  M.  A  W.  167. 
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plaintiff  might  have  tried  his  cause  almost  immediately  bat  for  tha 
order,  by  the  terms  of  which  it  appears  to  hare  been  made  npon  the 
condition  that  the  venue  should  be  changed. — He  was  then  stopped  hj 
the  Court. 

Pollock,  C.  B. — ^I  think  that  the  words  <<  on  payment  of  costs"  in 
this  order  are  not  conditional,  but  that  they  are  words  of  agreement ; 
and  the  fact  of  the  proximity  of  the  assizes  at  which  the  cause  would 
have  been  tried  but  for  the  order,  confirms  this  view*  This  rule  wiU 
therefore  be  absolute, 

Parke,  B. — ^I  am  of  the  same  opinion.  The  words  «on  payment  of 
costs"  may  be  either  conditional  or  words  of  contract,  according  to  the 
fair  construction  of  the  order,  as  I  pointed  out  in  the  case  of  Pugh  9. 
Kerr.  There,  although  with  some  doubt,  the  words  were  held  by  the 
majority  of  the  Court  to  be  conditional  only.  But  here,  the  shortnesa 
of  the  time  that  intervened  between  the  date  of  the  order  and  the  assizes 
at  which  the  cause  would  have  been  tried  in  the  regular  course,  and  the 
enlargement  of  the  time  for  the  inspection  of  the  documents,  show  that 
it  was  the  intention  of  the  parties  that  the  venue  should  be  changed^ 
and  that  the  costs  should  be  paid.  Consequently,  the  words  on  pay* 
ment  of  costs  are  words  of  agreement,  and  not  words  of  condition  only. 

Aldersok,  B.,  and  Platt,  B.,  concurred. 

Bule  absolute. 


♦916]  *BEaiNA  t;.  Hodgson.    June  8. 

The  snietiM  of  a  defendant  on  the  nmoral  of  an  indiokment  for  a  misdemeanor  hj  certiorari 
from  the  quarter  sessions,  where  the  defendant  has  heen  oonyicted,  are  liable  to  pay  the  pro- 
seontor  his  costs,  although  there  is  no  gaoh  undertaking  in  the  condition  of  the  recognisance, 
or  direct  prorinon  to  that  effect  in  the  statate  5  WilL  A  If.  c.  11. 

The  recognisance,  in  the  margin  of  which  there  was  the  name  of  the  county  of  "W.,"  was  stated 
to  hare  been  taken  before  "J.  T.,  Esq.,  one  of  the  justices  for  the  county  of  W.  r^ — Held,  that 
it  sufficiently  appeared,  on  general  demuirer,  that  the  recognisance  had  been  taken  in  thtt 
county  for  which  the  said  J.  T.  was  a  Justice. 

This  was  an  estreat  of  recognisances. — The  writ  commanded  the 
sheriff  of  Westmoreland  to  levy,  out  of  the  goods  and  chattels  of  the 
several  persons  named  in  the  schedule  annexed  to  the  writ,  the  several 
sums  of  money  charged  upon  them,  &c.,  and  to  make  a  due  return  to 
the  writ.  Among  the  list  of  persons  mentioned  in  the  schedule, 
appeared  the  name  of  the  defendant  Miles  Hodgson,  as  follows:— <> 
"Michaelmas  Term,  18  Vict.  1849.— Of  Miles  Hodgson,  of  Kirkby 
Londsdale,  in  the  county  of  Westmoreland,  shoemaker,  one  of  the 
sureties  for  John  Thornton,  because  he  did  not  pay  to  the  prosecutor  his 
costs,  taxed  according  to  the  course  of  the  said  Court,  upon  an  indict- 
ment for  certain  misdemeanors  whereof  he  was  convicted,  as  by  the 
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course  and  practice  of  the  said  Court  he  ought  to  have  done,  but  made 
default — 402."  To  this  writ  the  sheriff  had  made  a  return,  in  which  he 
certified  that  he  had  been  served  with  a  copy  of  an  order  made  by 
Talfourd,  J.,  by  which  the  said  Miles  Hodgson  should  have  till  the 
eighth  day  of  the  then  next  Term,  to  appear  and  plead  to  the  said 
estreat.  The  defendant  in  his  plea  craved  oyer  of  the  roll  of  estreat, 
and  set  it  out,  by  which  it  appeared,  that  one  John  Thornton  was  in- 
debted to  the  Crown  in  80Z.,  Henry  Robinson  in  402.,  and  the  said  Miles 
Hodgson  in  40Z. ;  John  Thornton  for  not  paying  the  costs  of  the  prose- 
cution upon  a  certain  indictment  upon  which  he  had  been  convicted,  and 
the  said  Henry  Robinson  and  Miles  Hodgson  as  his  sureties.  The  plea, 
after  protesting  against  the  validity  of  the  estreat,  proceeded  as  fol- 
lows : — (<  For  plea  nevertheless,  and  for  discharge  of  the  recognisance, 
the  defendant  says,  the  said  recognisance  is  as  follows  (setting  it  out), 
by  which  the  defendant  acknowledged  that  John  Thornton  owed  to  the 
Crown  802.,  the  said  Henry  *Robinson  402.,  and  the  defendant  402.  ^^^^  ^ 
(upon  conditions  that,  if  he  the  said  John  Thornton  shall  appear  in  ^ 
her  Majesty's  Court  of  Queen's  Bench  at  Westm^ster  on  the  22d  day  of 
May  instant,  in  next  Trinity  Term,  and  shall  plead  to  all  and  singular  in- 
dictments of  whatever  misdemeanours  whereof  he  stands  indicted,  and  at 
his  own  proper  costs  and  charges  shall  cause  and  procure  the  issue  or 
issues  that  may  be  joined  thereon  to  be  tried  in  the  same  Term,  or  at  the 
next  assizes  to  be  holden  after  the  same  Term  in  and  for  the  county  of 
Westmoreland,  if  the  said  Court  shall  not  appoint  any  other  time  for 
the  trial  thereof,  and  if  the  said  Court  shall  appoint  any  other  time  for 
the  trial  thereof,  then  at  such  other  time,  and  shall  give  due  notice  of 
such  trial  to  the  prosecutor  or  his  attorney,  and  shall  appear  from 
day  to  day  in  the"  said  Court,  and  not  depart  until  discharged  by  the 
said  Court,  then  his  recognisance  to  be  void,  or  else  to  remain  in  full 
force)." 

The  recognisance  had  <<  Westmoreland  (to  wit)"  in  the  margin  of  it, 
and  was  stated  to  have  been  entered  into  before  «  John  Tatham,  Esq., 
one  of  the  justices  of  the  peace  for  the  county  o/,"  &c.  The  plea  then 
proceeded  to  aver  that,  previously  to  entering  into  the  said  recogni- 
sance, a  bill  of  indictment  had  been  presented  to  the  quarter  sessions 
for  the  county  of  Westmoreland  against  the  said  John  Thornton,  for 
not  having  obeyed  an  order  for  the  payment  of  certain  costs,  which  had 
been  awarded  against  him  by  the  Court  of  Quarter  Sessions  upon  the 
trial  of  an  appeal  against  a  certain  certificate  of  two  justices,  for  stop- 
ping up  and  diverting  a  portion  of  the  public  footway  at  Kirkby  Lons- 
dale. The  plea  then  averred,  that  the  said  J.  Thornton  stood  indicted 
with  no  other  indictment,  and  that  the  said  indictment  was  by  a  writ 
of  certiorari  removed  into  the  Court  of  Queen's  Bench,  that  the  said 
John  Thornton  appeared  there  to  the  said  indictment  and  pleaded  to 
the  indictment  not  guilty,  and  that  issue  was  ^joined  thereupon;  r^Q^j 
and  further,  that  the  said  John  Thornton  afterwards,  on,  &c.,  at  ^ 
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Appleby,  in  the  county  of  Westmoreland,  at  his  pwn  proper  costs  and 
charges,  did  (iause  and  procure  the  said  issue,  so  joined  as  aforesaid,  to 
he  tried  in  the  due  course  of  law  at  the  assizes,  then  and  there  hold^n 
in  and  for  the  said  county  of  Westmoreland,  being  the  assizes  next  after 
the  same  Term  in  and  for  the  said  county ;  and  further,  that  upon  the 
trial  the  said  John  Thornton  was  found  guilty  of  the  charge  laid  against 
him  in  the  indictment,  and  that  previously  to  the  said  trial  he  did  give 
notice  thereof  to  the  prosecutors,  and  that  he  did  appear  from  day  to 
day  in  the  Queen's  Bench,  and  did  not  depart  therefrom  until  he  was 
committed  to  prison ;  that  he  was  adjudged  by  the  Queen's  Bench  to 
two  months'  imprisonment ;  that  he  remained  in  prison  two  months,  and 
then  was  discharged  by  the  Queen's  Bench  without  a  day  being  given 
to  him  to  appear ;  and  that  no  other  judgment  was  ever  given  against 
him. — Verification  and  prayer  of  judgment,  Ac. 

Replication,  that,  at  the  time  of  the  granting  the  writ  of  certiorari, 
the  Court  of  Queen's  Bench  ordered  that  the  said  John  Thornton  should 
enter  into  a  recognisance  in  the  sum  of  80Z.,  with  two  manucaptors  or 
sureties  in  the  sum  of  407.  each,  according  to  the  statute ;  and  that 
thereupon  the  said  John  Thornton,  and  the  said  Henry  Robinson  and 
Miles  Hodgson  as  the  manucaptors  or  sureties  of  the  said  John  Thorn- 
ton, did  enter  into  the  said  recognisance  mentioned  in  the  said  estreat ; 
that,  after  the  said  conviction  of  John  Thornton,  the  Court  of  Queen's 
Bench,  according  to  the  statute,  gave  to  the  said  prosecutors  (naming 
them)  of  the  said  indictment  the  reasonable  costs  had,  laid  out,  and 
expended  in  and  about  the  prosecution  by  them  of  the  said  indictment 
to  be  paid  to  them,  and  referred  the  taxation  of  the  costs  to  the  attor- 
ney of  the  Court ;  that  he  taxed  the  costs  at  792.  2«.,  and  that  the 
*Q1  Rl  allocatur  for  that  amount  was  served  upon  J.  Thornton,  and  *the 
-^  amount  demanded  of  him ;  that  the  said  John  Thornton  refused 
to  pay;  that  the  said  allocatur  was  afterwards  served  upon  Henry 
Robinson  and  the  defendant,  and  the  amount  demanded  of  them.  That 
afterwards  an  attachment  was  issued  against  John  Thornton  for  con- 
tempt  in  non-payment  of  the  said  amount,  that  he  was  attached,  and 
that  at  the  time  of  the  said  attachment  and  of  the  said  estreat  the  sum 
of  792.  2$.  remained  unpaid. — ^Prayer  of  judgment,  &c. 

Demurrer,  and  joinder  therein. 

^  PmhUy  {Henniker  with  him)  in  support  of  the  demurrer. — The  de- 
fendant is  not  liable  to  the  payment  of  these  costs  on  default  in  pay- 
ment by  the  principal  to  the  bond ;  for  the  defendant  has  in  all  respects 
fully  performed  the  condition  of  the  recognisance.  If  the  sureties  are 
to  be  subjected  to  the  payment  of  the  costs,  the  condition  of  the  recog- 
nisance ought  to  provide  for  such  liability.  The  recognisance  is  entered 
into  in  pursuance  of  the  5  &  6  W.  &  M.  c.  11,  the  2d  section  of  which(a) 

(a)  The  h  k  h  WilL  A  M.  d.  11,  8.  S,  enacts  as  follows :  <'That,  in  Term  time,  no  writ  of  eer- 
tiorari  whataoeTer,  at  the  prosocation  of  any  party  indicted,  be  hereafter  granted,  awarded,  or 
directed  oat  of  the  said  Court  of  King's  Bench,  to  remove  any  such  indictment  or  prMentmenl 
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provides  against  ^delaj  in  the  trial  of  the  indictment ;  and  the  r^a^Q 
Sd  section,  which  provides  for  the  taxation  and  payment  of  the  '- 
costs,  enacts,  <Hhat  the  said  recogi^isance  shall  not  be  disoharged  till 
the  costs  so  taxed  shall  be  paid."  [Maktin,  B, — Does  thc^  defendant 
seek  to  haye  this  recognisance  discharged?  It  is  unnecessary  to  con- 
tend that  the  recognisance  should  be  discharged.  [Ai^bsbson,  B, — The^ 
object  of  the  statute  is  tp' bring  the  cause  to  trial,  by  which  tem^. 
*I  understand  the  consequences  of  the  trial  are  to  be  included,  r^oA 
and  that  would  include  the  costs.]  The  Sd  section  does  not  '- 
expressly  enact  that  the  bail  shall  be  liable  for  these  costs.  The  prose- 
outer's  remedy  is  by  attachment  against  the  principal.  The  statute., 
ought  to  be  strictly  construed. 

Secondly. — The  recognisances  are  Toid,  the  magistrate  having  acted 
ivithout  jurisdiction.  By  the  2d  section  of  the  statute,  the  manucapn 
tors  shall  enter  into  the  recognisance  before  one  or  more  justices  of  the 
peace  <<of  the  county  or  place."  Here  the  recognisance  is  stated  to 
have  been  entered  into  before  one  of  the  justices  ^*far  the  county,"  but 
not  before  one  acting  «in  and  for  the  county."  It  does  not  appear 
that  the  magistrate  acted  within  his  jurisdiction.  Reg.  «.  Inhabitants 
of  Stockton,  7  Q.  B.  520,^  is  expressly  in  point.  It  was  there  held, 
that  an  order  of  removal  having  the  marginal  venue  «^  Borough  of  K." 

•E.  C.  I1.R.T0L53. 
of  tnspMS  or  misdemeuioiir  before  trial  had,  from  before  the  said  joitioeB  in  the  nid  Covrti  of 
General  or  Quarter  Sessioni  of  the  Peace>  unless  snch  certiorari  sbaU  be  granted  or  awarded  upoa 
motion  of  coansel,  and  by  mle  of  Court  made  for  the  granting  thereof,  before  the  Jndge  or  Jndgei 
of  the  said  Court  of  King's  Bench  sitting  in  open  Court.  And  that  aU  the  parties  indicted,  pro- 
flfouting  such  certiorari  before  the  aUqwanoe  thereof,  shall  find  two  sufBoient  mannoaptors^  who 
flhaU  enter  into  a  recognisance  before  one  or  more  Justices  of  the  peace  of  the  county  or  place,  in 
tile  sum  of  201.,  with  condition,  at  the  return  of  such  writ,  to  appear  and  plead  to  the  said  indict- 
ment or  presentment  in  the  said  Court  of  King's  Bench ;  and  at  his  and  their  own  costs  and 
charges  to  cause  and  procure  the  issue  that  sball  be  Joined  upon  the  said  indictment  or  present 
ment>  or  any  plea  relating  thereunto,  to  be  tried  ftt  the  next  Assises  to  be  held  for  the  connty 
wherein  the  said  indictment  or  presentment  was  found  after  such  certiorari  shall  be  retumablcy 
if  not  in  the  cities  of  London,  Westminster,  or  county  of  Biiddlesez ;  and  if  in  the  said  cities  or 
e^mij,  then  to  cause  or  procure  U  co  be  tried  the  next  Term  after,  wherein  such  certiorari  shall 
be  granted,  or  at  the  sitting  of  the  said  Term,  if  tbe  Court  of  King's  Bench  sball  not  appoint  any 
other  time  for  tbe  trial  thereof;  and  if  any  other  time  sball  be  appointed  by  the  Court,  then  at 
anoh  other  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor  or  his  clerk  in  Court ;  and 
that  the  said  recognisance  and  recognisances  taken  as  aforesaid  shall  be  certified  into  the  said 
Court  of  King's  Bench  with  the  said  certiorari  and  indictment,  to  be  there  filed,  and  the  namq 
of  the  prosecutor  (if  he  be  the  pKcty  grieved  or  injured)  or  some  public  oiBeer  to  be  endorsed  on 
th^  back  of  the  said  indictment;  and  if  the  person  prosecuting  such  oertiorarif  being  the  defend- 
ant, shall  noty  before  allowance  thereof,  procure  such  manucaptors  to  be  bound  in  recognisance 
as  aforesaid,  the  Justices  of  the  peace  nuy  and  shall  proceed  to  trial  of  the  said  indictment  at  the 
said  sessions,  notwithstanding  such  writ  of  certiorari  so  delivered." 

Section  3  further  enacts :  "  That  if  tbe  defendant  prosecuting  such  writ  of  certiorari  be  oon« 
Tioted  of  the  ofi'ence  for  which  he  was  indicted,  that  then  the  said  Court  of  King's  Bench  shatt 
giro  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a  Justice  of 
the  peace,  mayor,  bailiff^  constable,  headboroogh,  tithingman,  churchwardeni  or  overseer  of  tha 
poor,  or  any  other  civil  officer  who  shaU  prosecute  upon  the  account  of  any  fact  committed  or 
donf  that  concerned  him  or  them  as  officer  or  officers  to  prosecute  or  present^  which  costs  shaU 
be  taxed  according  to  the  course  of  the  said  Court;  and  that  the  prosecutor  for  the  recovery  of 
•tteh  costs  shall,  within  tea  di^i  after  demand  made  of  the  deiisndaaty  and  refteal  of  payment 
oq  oath,  have  an  attachment  granted  against  the  defendant  by  the  said  Court  for  such  his  con- 
tempt; and  that  the  said  recognisance  ihaU  not  be  discharged  tiU  the  oosts  so  taxed  shall  ba 
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wd  commencing,  upon  the  complaint  of  ^  chorcliwardens,  &c., 

"unto  us  G.  C.  and  T.  F.,"  being  two  of  the  justices  of  the  peace  foi 
the  said  « borough  of  E./'  did  not  show  sufficiently  that  the  justices 
heard  the  complaint  within  the  jurisdiction.  The  complaint  should 
appear  to  be  heard  by  justices  « in  and  for/'  Jcc.  Beg.  v.  Lynch,  7  Lr. 
£q.  Rep.  263,  Day  v.  King,  5  A.  &  E.  859,*  and  Reg.  v.  Toke,  8  A.  ft 
E.  227,^  are  in  favour  of  this  objection.  [Martin,  B.,  referred  to  Tay- 
lor V.  Glemson,  11  C.  &  F.  610.  Alderson*,  B. — The  recognisance  has 
<<  Westmoreland"  in  the  margin  of  it.  If  a  person  writes  a  letter 
which  is  dated  London,  the  reasonable  presumption  is,  that  the  letter 
was  written  in  London.] 

The  Attame^'O-enerdl  {AtherUm  with  him)  for  the  Grown,  was  stop- 
ped upon  the  last  point. — The  objection  now  taken  as  to  the  payment 
^Qo-i-i  of  <^osts  has  been  raised  on  former  ^occasions  in  other  cases,  but 
^  has  been  always  oYerruled.  In  Rex  v.  Finmore,  8  T.  R.  409,  the 
defendant  removed  an  indictment  into  the  Court  of  King's  Bench  by 
certiorari,  giving  the  usual  recognisance  under  this  statute,  and  was 
found  guilty,  and  died  before  the  day  in  banc;  and  it  was  there  held, 
that  his  bail  were  liable  to  the  payment  of  the  costs.  In  Rez  t;.  Teal, 
18  East,  4,  the  Court  of  King's  Bench  refused  to  discharge  the  recog- 
nisance till  the  taxed  costs  had  been  paid  to  the  prosecutor.  The  pre- 
sent objection  is  in  effect  an  application  to  discharge  the  recognisance 
without  payment  of  the  costs.  Rex  v.  Bezant,  7  Dowl.  P.  C.  680,  is  a 
recent  and  direct  authority  to  the  same  effect,  and  is  a  complete  answer 
to  the  objection,  that  the  recognisance  itself  does  not  contain  any  express 
undertaking  by  the  surety  for  the  payment  of  the  costs. — He  was  then 
stopped  by  the  Court. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  Crown  is  entitled  to  judg- 
ment. With  respect  to  the  second  point,  it  appears,  upon  reference  to 
the  precedents,  that  both  they  and  the  practice  of  the  Courts  are  opposed 
to  the  argument  in  support  of  that  objection.  With  respect  to  the  first 
and  principal  point,  the  older  authorities  cited  show  that  the  bail  are 
liable  for  these  costs ;  and  accordingly,  in  the  more  recent  decision  in 
the  Court  of  Queen's  Bench,  it  was  held  that  the  bail  were  liable, 
although  no  express  mention  be  made  of  the  costs  in  the  condition  of 
the  recognisance.  If  we  were  to  give  judgment  for  the  defendant,  we 
should  in  effect  discharge  the  recognisance,  which  the  Act  of  Parliament 
says  is  not  to  be  done  till  the  costs  shall  be  paid ;  and,  in  truth,  there 
is  no  distinction  between  an  application  to  discharge  the  recognisance 
and  the  present  objection  to  the  recognisance  being  enforced. 


'922] 


Aldebson,  B. — ^I  am  of  the  same  opinion.    In  the  ^margin  the 
county  is  mentioned,  and  the  magistrate  must  be  presumed  to 
have  taken  the  recognisance  in  that  place.    Many  cases  are  to  be  found 
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where  the  act  is  taken  to  have  been  done  at  the  place  stated  in  the 
margin  of  the  instrument.  With  respect  to  the  other  point,  I  quite 
agree  that  our  judgment  ought  to  be  for  the  Crown.  The  8d  section 
imposes  the  obligation  upon  the  sureties,  who  enter  into  the  recognisance 
to  pay  the  costs.  The  2d  and  3d  sections  may  be  taken  together,  so 
that  the  parties  bind  themselves  to  procure  the  issue  to  be  tried  in 
proper  time,  and  that  the  defendant  shall  come  up  to  be  punished,  and 
that  the  bail  shall  be  liable  to^the  payment  of  the  costs.  It  therefore 
seems  to  me,  that  the  recognisance  still  continues  in  force  until  these 
costs  are  paid,  and  that  the  liability  of  the  sureties  stands  upon  the 
footing  it  would  have  done  if  the  condition  had  expressly  subjected  them 
to  this  Uability. 

Platt,  B.,  after  stating  the  substance  of  the  2d  and  8d  sections  of 
the  statute,  added,  that  he  was  also  of  opinion  that,  inasmuch  as  the 
recognisance  could  not  be  discharged  without  the  payment  of  these 
costs,  the  defendant  was  liable  in  this  form  of  proceeding. 

Mabtik,  B. — ^If  it  were  not  for  the  authorities  upon  the  principal 
point  in  this  case,  I  should  have  entertained  great  doubts  whether  the 
defendant  is  liable  to  the  payment  of  these  costs.  Where  a  party  enters 
into  a  contract  in  pursuance  of  the  requirements  of  an  Act  of  Parlia- 
ment, I  think  that  when  it  is  sought  to  charge  him  under  the  contract 
80  made,  it  ought  to  be  shown  that  such  liability  is  to  be  gathered  from 
the  express  language,  either  of  the  contract  or  of  the  Act  of  Parliament. 
Now  there  is  nothing  in  the  condition  of  the  recognisance  by  which  the 
bail  are  bound  to  provide  for  the  costs.  The  2d  section  of  the  Act 
provides  for  the  speedy  trial  of  the  ^indictment.  Then  the  3d  r^cnoq 
section  enacts  that,  if  the  defendant  be  convicted,  the  party  ^ 
injured  shall  have  his  reasonable  taxed  costs,  and  that  the  prosecutor 
for  the  recovery  of  such  costs  shall,  within  ten  days  after  demand  made 
of  the  defendant  and  refusal  of  payment,  on  oath,  have  an  attachment 
granted  against  the  defendant  for  such  contempt ;  and  the  section  con- 
cludes by  enacting  that  <<  the  said  recognisance  shall  not  be  discharged 
till  the  costs  so  taxed  shall  be  paid;"  and  it  has  been  held  in  several 
cases,  that  under  these  words  the  bail  are  liable  to  these  costs.  There 
is  a  case  as  late  as  the  year  1841  upon  this  point,  where  the  decision 
was  given  after  time  taken  for  consideration.  I  feel  myself  bound  by 
these  authorities ;  but  if  the  question  were  to  arise  in  a  Court  of  error, 
I  should  hesitate  before  I  came  to  the  conclusion  that  the  bail  are  liable 
for  these  additional  expenses. 

Judgment  for  the  Crown. 
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Cob  t;.  Platt.    June  8. 

Hie  maohinery  of  »  eotfcoB  faotory  wm  wovke4  by  »  Btean-eBgiBe,  whieli  drore  an  boriaonlil 
AtSi,  paBsing  along  the  lover  floor  of  the  faetoiy.  This  horUontal  shaft  moyed  teveral  yeitieal 
shafts  which  passed  through  the  upper  floors,  aod  worked  the  machines  by  which  the  cotton 
was  manufactured  in  the  different  rooms  of  the  faotory.  One  of  these  Tertical  shafts  had  its 
fencing  removed  for  the  purpose  of  repair,  and  all  the  machines  which  were  worked  by  this  shall 
were  at  rest ;  hut  the  vertical  shaft  itself  rerolvedy  and  the  process  of  mannfaeture  continiied  to 
be  carried  on  in  the  other  rooms  of  the  fliotory : — Held,  that  Uie  master  of  the  factory  was  not 
liable  under  the  21st  section  of  the  Factory  Aoty  7  A  8  Viet.  o.  15,  for  an  accidental  injury  oe- 
oasioned  to  a  little  girl,  in  the  room  where  no  maauiaotaiing  process  was  being  carried  o%  by 
the  revolution  of  this  vertical  shaft. 

In  thia  case,  the  judgment  having  been  arrested  by  this  Coiurt,(a)  and 
the  judgment  of  the  Court  below  having  been  affirmed  on  error,  the 
declaration  was  amended  by  the  insertion  of  the  allegation,  that  a  cer* 
tain  part  of  the  mill  gearing  by  which  the  accident  was  occasioned,  was 
*OSdl  ^^  Qiotion  at  the  time  for  a  manufacturing  process.  To  this 
^  ^declaration  the  defendant  pleaded  several  pleas,  and  (inter  alia) 
traversed  the  preceding  allegation. 

At  the  trial,  before  Cresswbll,  J.,  at  the  last  Liverpool  Aseisee,  it 
q>peared  that  the  action  was  brought  to  recover  compensation  for  an 
ipjury  which  the  plaintiff  had  met  with  under  the  foUowing  circum- 
stances :  The  defendant  was  the  owner  of  an  extensive  cotton  factory, 
in  which  the  plaintiff  was  injured.  The  machinery  by  which  the  cotton 
was  manufactured  was  moved  by  a  steam-engine.  An  horizontal  shaft, 
driven  by  the  steam-engine,  passed  along  the  lower  floor  of  the  factory, 
which  was  several  stories  in  height.  This  horizontal  shaft,  by  its  revo- 
lution, moved  several  vertical  shafts,  which  passed  through  the  different 
floors  and  rooms  of  the  factory ;  and  by  means  of  these  vertical  shafts 
(which  did  not  themselves  admit  of  being  thrown  out  of  gear)  the  seve^ 
ral  machines  by  which  the  manufactures  were  carried  on,  were  worked. 
On  the  day  when  the  accident  occurred,  the  fencing  had  been  removed 
from  one  of  these  vertical  shafts,  for  the  purpose  of  having  it  repwed; 
and  all  the  machines  for  manufacturing  the  cotton  in  the  room  where 
the  accident  happened,  and  all  those  usually  connected  with  this  shaft 
in  other  parts  of  the  factory,  were  at  rest.  The  plaintiff,  who  was  a 
young  girl,  had  been  directed  by  a  person  to  sweep  up  some  rubbish, 
and  in  so  doing  she  went  too  near  the  shaft,  and  was  caught  by  it, 
whirled  round,  and  very  seriously  injured. 

Under  these  circumstances  it  was  objected,  on  the  part  of  the  defend* 
ant,  that  he  was  not  liable  under  the  2l8t  section  of  the  Factory  Act, 
7  &  8  Vict.  c.  15,  inasmuch  as  that  part  of  the  machinery  which  caused 
the  accident  was  not  in  motion  for  a  manufacturing  process.  The  learned 
Judge  inclined  to  that  opinion,  and  directed  a  verdict  to  be  entered  for 
the  defendant  upon  certain  issues,  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  upon  those  issues  for  her,  the  damages  being  contin* 
gently  assessed  at  1602. 

(a)  See  the  ease^  6  Sxoh.  762,  abd  7  Bxoh.  460,  in  «nor. 
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*AtherUm  haying  obtained  a  rule  nisi  accordingly,  [*925 

KnowhSj  Hugh  ffillj  and  J.  Henderson  showed  cause  (May  26).(a) — 
In  order  to  render  the  defendant  liable  for  the  consequences  of  thia 
accident^  the  plainti£f  must  show  that  the  defendant  has  been  guilty  of 
a  breach  of  the  requirements  of  the  21st  section  (&)  of  the  7  &  8  Vict, 
c.  15.  The  statute  is  restrictive,  and  imposes  severe  penalties  upoc 
parties  who  disobey  it ;  and  therefore,  according  to  the  well-known  rule, 
it  ought  to  receive  a  strict  construction.  The  simple  question  is,  whe« 
ther  this  vertical  shaft,  from  which  the  fencing  had  been  removed,  wad 
at  the  time  in  motion  for  a  manufacturing  process.  The  interpretation 
clause,  section  78,  shows,  that  horizontal  and  vertical  shafts  are  to 
be  considered  as  different  and  distinct  parts  of  the  machinery ;  and, 
although  the  horizontal  shaft  by  which  the  vertical  shaft  was  moved 
was  in  motion  for  manufacturing  processes,  yet  the  vertical  shaft  itself 
communicated  no  such  motion  to  any  other  machinery ;  and  if  this  ver- 
tical shaft  had  been  altogether  removed,  the  manufacturing  processes 
then  carried  on  in  other  parts  of  the  '''factory  would  not  have  ri^qno 
been  disturbed.  If  the  plaintiff's  construction  of  the  statute  *- 
were  to  hold  good,  it  could  not  be  carried  out,  for  it  would  be  impossi- 
ble, during  the  time  any  part  of  the  machinery  is  undergoing  repair, 
to  fence  that  particular  part  whilst  in  motion,  for  the  purpose  of  ascer- 
taining  whether  it  works  in  a  proper  manner.  And  further,  if,  for 
instance,  some  small  drum  were  out  of  order,  and  the  fencing  were 
removed  from  it,  according  to  the  plaintiff's  contention,  it  would  be 
necessary  to  stop  all  the  other  works  throughout  the  whole  mill,  which 
could  never  have  been  intended  by  the  legislature.  For  these  reasons 
the  defendant  is  not  liable. 

WUkinSy  Serjt.,  and  Athertonj  in  support  of  the  rule,  contended,  that 
the  main  object  of  the  Act  being  to  protect  young  children  in  the  mill 
at  the  time  the  manufactures  were  being  carried  on,  the  Act  ought  to 
receive  such  a  construction  as  would  give  full  effect  to  every  word  it 
contained ;  that  the  horizontal  and  vertical  shafts  were  so  connected 
together  that  one  could  not  move  without  the  other  moving  also,  and 
consequently,  that  the  vertical  shaft  was  in  motion  for  a  manufacturing 
process. 

Cur.  adv.  vult. 

(<i)  Before  Pollock,  G.  B.,  AldbrboNi  B.,  Platt,  B.,  and  Martut,  B. 

(6)  That  section  enaotSi  "That  every  fly-wheel  directly  connected  with  a  steam-engine  or 
water-wheel  or  other  mechanical  power,  whether  in  the  engine-house  or  not,  and  erery  part  oC 
the  steam-engine  and  water-wheel,  and  every  hoist  or  teagle  near  to  which  children  or  young 
people  are  liable  to  pass  or  he  employed,  and  all  parts  of  the  mill  gearing  in  a  factory,  shall  ba 
securely  fenced,  and  every  wheel  race  not  otherwise  secured  shall  be  fenced  close  to  the  edge  of 
the  wheel  race ;  and  the  said  protection  of  each  part  shall  not  be  removed  while  the  parti  required 
to  be  fenced  are  in  motion  by  the  action  of  the  steam-engine,  water-wheel,  or  other  mechanioal 
power  for  any  manufacturing  process." 

The  73d  section,  the  interpretation  clause,  enacts  (inter  alia),  that  "the  words  'mOl  geariaf* 
shall  be  taken  to  comprehend  every  shaft,  whether  upright,  oblique,  or  horiiontal,  and  trtiy 
wheel,  drum,  or  pulley,  by  which  the  motion  of  the  first  moving  power  is  eommunicated  to  wmf 
machine  appertaining  to  the  manufacturing  processes." 

VOL.  viL— 79  8  G 
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The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — We  are  of  opinion  that  this  rule  ought  to  be  dis- 
charged. There  is  no  question  here  as  to  negligence  at .  common  law. 
The  defendant  has  taken  all  those  precautions  which,  but  for  the  spe- 
cial provisions  of  the  statute  as  to  fencing  the  mill-gearing,  would  be 
required  from  cautious  men.  But  no  doubt  this  vertical  shaft  was  in 
motion,  and  was  not  fenced  at  the  time  the  accident  happened ;  the  fact 
being,  that  the  fence  was  down  during  the  time  repairs  were  going  on, 
and  the  shaft  was  being  prepared  to  be  put  into  gear,  in  order  that  the 
♦Q971  *°^*<5hinery  might  be  set  to  work  again,  for  the  purpose  of  resum- 
^  ing  the  manufacturing  process,  in  the  room  where  the  plaintiff 
was  at  the  time.  The  arrangement  of  the  machinery  in  this  factory 
was  this :  The  original  moving  power  was  conveyed  along  the  lower  floor 
of  the  factory  by  an  horizontal  shaft,  which  communicated  motion  by  its 
own  revolution  to  certain  machinery  there  used  for  the  first  process  in 
manufacturing  cotton.  This  same  horizontal  shaft  communicated  also 
motion  to  one  or  more  vertical  shafts,  each  passing  through  the  upper 
floors  in  succession,  and  being  used,  a  part  of  it  in  each  floor,  for  turn- 
ing machinery  there  situate.  Each  of  these  vertical  shafts  was  so  placed 
as  to  be  turned  whenever  the  horizontal  shaft  revolved,  and  none  of 
them  could  be  stopped,  so  long  as  the  motion  of  the  horizontal  shaft 
continued. 

At  the  time  of  this  accident,  one  of  these  shafts,  having  a  portion 
of  it  passing  through  the  floor  where  the  plaintiff  was,  required  some 
adaptation  to  the  machinery  usually  worked  on  that  floor,  and  was  under 
repair  for  that  purpose.  It  was  not,  at  the  time,  employed  in  communi- 
cating motion  to  any  machinery  usually  working  and  communicating 
directly  with  it,  situate  either  on  that  or  any  other  floor  above  or  below. 
In  fact,  all  the  machinery  actually  moving  at  the  time  of  the  accident 
was  moved  either  by  the  horizontal  shaft  alone,  or  by  it  and  the  other 
vertical  shafts  in  the  factory,  and  would  all  of  it  have  continued  in 
exactly  the  same  motion,  if  this  particular  vertical  shaft  had  been  wholly 
removed,  or  had  never  existed  at  aW. 

The  question  is,  whether,  under  these  circumstances,  the  Act  impera* 
tively  required  the  defendant  to  keep  the  fence  round  this  vertical  shaft 
at  this  time  and  under  these  circumstances.  The  question  depends  on 
the  21st  section  of  the  Factory  Act,  7  &  8  Vict.  c.  15,  considered  in 
connexion  with  the  73d  section,  the  interpretation  clause.  The  21st . 
section  is  as  follows :  [His  Lordship  stated  it,  and  proceeded  :]  Now, 
♦Q9ft1  ^  cannot  help  thinking,  that  the  ^probable  intention  of  the  legis- 
^  lature  in  this  clause  was,  to  give  full  protection  to  children  and 
young  persons,  who  were  engaged  in  attending  to  their  duties  on  the 
machinery  put  in  motion  by  the  mill-gearing  in  the  rooms  or  floors  where 
such  manufacturing  process  was  going  on,  and  that  the  protection  was 
to  be  confined  to  the  times  when  such  process  was  going  on  there ;  for 
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there  seems  to  be  no  reason  to  give  protection  by  fencing  wben  no  one 
was,  in  the  usual  course  of  his  or  her  ordinary  duties,  likely  to  be  there 
at  all ;  and  this  would  be  accomplished  by  our  holding  tbat  the  mill 
gearing  in  each  separate  room  is  separate  and  distinct  from  the  mill 
gearing  in  any  other  room,  and  requires  fencing  only  while  some  manu- 
facturing process  is  going  on  in  that  room,  and  it  is  in  motion  for  that 
purpose.  This  is,  I  think,  the  proper  construction  of  the  21st  section. 
But  undoubtedly,  it  may  be  plausibly  argued,  that  the  whole  of  each 
vertical  shaft  is  but  one  mill  gearing,  and  that,  if  it  is  turning  machinery 
in  another  room,  it  is  in  motion  for  a  manufacturing  process ;  and,  if 
this  were  the  case  here,  it  might  be  fit  to  have  a  further  argument 
before  we  decided  otherwise.  This  case  also  might  be  put  as  one  of  some 
difficulty :  suppose  the  injury  arose  from  the  defective  fencing-off  of 
this  horizontal  shaft  at  a  time  when,  by  its  own  proper  revolution,  it 
was  not  turning  any  machinery  in  the  ground  floor  immediately  con- 
nected therewith,  but  was  mediately  connected  with  machinery  turned 
on  the  other  floors  by  the  vertical  shafts  connected  with  the  horizontal 
shaft  and  turning  by  it.  It  might  then  perhaps  be  said,  that  the  bori- 
zontal  shaft  was  in  motion  for  a  manufacturing  process,  and  that  the 
fencing  it  off  was  imperatively  required  by  the  Act.  But  this  case  is 
clear  of  both  these  difficulties.  Here  the  injury  is  received  from  the 
vertical  shaft  in  motion,  but  at  a  time  when,  by  its  motion,  it  turns  no 
machinery  immediately  connected  with  it,  either  in  the  room  where 
the  plaintiff  was  or  in  any  other  room,  and  connected,  if  at  all,  only 
♦mediately  with  the  machinery  on  the  ground  floor  by  means  of  r^q9q 
the  horizontal  shaft,  but  not  turning  that  machinery  by  means  of  ^ 
its  connexion  with  the  original  moving  power,  but  itself  turned  by  the 
horizontal  shaft  which  alone  communicates  with  that  original  moving 
power.  In  truth,  this  vertical  shaft  was  turning  (actively  and  of  itself) 
not  being  at  all  used  for  any  manufacturing  process.  It  did  not,  there- 
fore, require  at  that  time  to  be  fenced.  The  defendant  has  not  been 
neglectful  at  common  law,  nor  has  he  omitted  anything  required  of 
him  by  law.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 
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MiTCHESON  V.  NicoL.    June  5. 

The  defendant,  a  merchuit  in  London,  ehaitered  a  ressel  of  the  pUuntUfa  to  brinf  from  Bombaj 
a  foil  and  complete  cargo  niZl,  6«.  per  ton.  The  defendant's  a|i^nta  at  Bombay  fileld  the  carry- 
ing part  of  the  Tcssel,  and  also  the  cabin,  with  their  own  goods,  and  consigned  them  to  th* 
defendant,  as  their  factor,  for  sale.  There  was  contradictory  evidence  as  to  the  terma  upon 
which  the  cabin  was  filled.  The  bill  of  lading  was  annexed  to  a  bill  of  exchange,  drawn  by 
the  agents  upon  the  defendant,  which  bill  of  exchange  was  sold  to  a  third  party.  On  th* 
arrival  of  the  ship  in  London,  the  plaintiff  claimed  freight  for  the  cabin  at  the  then  enrrenl 
rate  of  7/.  per  ton.  The  defendant  insisted  that  he  was  entitled  to  the  ase  of  the  cabin  as  well 
as  the  other  part  of  the  ship  at  the  rate  of  82.  5«.  per  ton,  bnt  he  charged  his  agents  for  freight 
at  the  rate  of  7^  per  ton,  and  allowed  them  commission  at  that  rate.  The  goods  were  stopped, 
the  bill  of  exchange  not  having  arrived  at  maturity,  when  this  action  was  brought  to  recover 
the  above  rate  of  freight  for  the  use  of  the  cabin.  The  defendant,  after  action  brought,  paid 
the  bill,  and  obtained  possession  of  the  goods : — ^Held,  first,  that  the  defendant  was  not,  under 
the  terms  of  the  charter-party,  entitled  to  load  the  cabin. 

Secondly,  that  the  Judge  properly  directed  the  jury,  that,  although  the  defendant's  agents  aft 
Bombay  had  no  authority  ftom  the  defendant  to  put  goods  in  tiie  cabin,  yet,  as  the  defendant 
adopted  their  act  by  accepting  the  goods  and  charging  his  agents  freight  in  respect  of  them,  ho 
was  bound  to  pay  the  plaintilf  the  current  rate  of  froight  at  the  time  of  loading. 

Thirdly,  that  the  action  was  not  brought  too  soon,  since  the  taking  to  the  goods  for  the  purpose 
of  obtaining  freight  rondered  the  defendant  liable  irrospectively  of  his  actual  possession  after 
action  brought. 

Assumpsit  for  the  freight  of  goods  from  Bombay  to  London. — Pleas, 

*Q^(f{  ^^^^'  ^^^^P^  ^  ^^  15QL  lSs,j  parcel,  *&c.,  non  assumpsit ;  se* 
-^  condly,  as  to  that  snm,  payment  thereof  into  Court.     The  plain- 
tiff joined  issue  upon  the  first  plea,  and  accepted  the  sum  so  paid  in 
satisfaction,  &c. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  Mi- 
chaelmas Term,  1851,  the  following  facts  appeared : — On  the  2d  of 
November,  1847,  the  plaintiff,  being  the  owner  of  a  ship  called  the 
«( Lord  Stanley/'  entered  into  a  charter-party  (not  under  seal)  with  the 
defendant,  the  material  parts  of  which  are  as  follow — « It  is  this  day 
mutually  agreed  between  William  Mitcheson,  Esq.,  owner  of  the  good 
ship  or  vessel  called  the  Lord  Stanley,  &c.,  now  in  the  port  of  London, 
and  James  Dyce  Nicol,  Esq.,  of  London,  merchant  and  freighter,  that 
the  said  ship,  being  tight,  staunch,  &c.,  shall  with  all  convenient  speed, 
sdil  and  proceed  to  Bombay,  after  discharging  her  coals  at  Aden,  or  so 
near  thereunto  as  she  may  safely  get,  and  there  load  from  the  factors 
of  the  said  freight  a  full  and  complete  cargo  of  legal  merchandise,  with 
such  quantity  of  goods  applicable  for  broken  stowage  as  the  master  may 
require ;  which  full  cargo  the  said  freighter  binds  himself  to  ship,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  and,  being  so  loaded,  shall 
therewith  proceed  to  London,  if  any  dock  freighter  may  appoint,  and 
deliver  the  same  agreeably  to  bills  of  lading,  on  being  paid  freight  at 
and  after  the  rate  of  32.  58.  per  ton,  such  ton  to  be  computed  according 
to  the  new  schedule  of  tonnage  now  in  use  at  Bombay,  and  half  the  rate 
for  the  broken  stowage  (the  act  of  Ood,  &c.,  excepted) :  the  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo,  by  approved  bills 
at  two  months  from  the  vessel's  report  inwards  at  the  Custom-houBei  or 
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tinder  dbconnt,  at  freighter's  option;  fifty  running  days  are  to  be 
allowed  the  said  merchants  (if  the  ship  is  not  sooner  despatched),  for 
discharging  and  ^reloading  the  said  ship  at  Bombay,  to  com-  r^^qni 
mence  and  be  computed  from  the  period  of  the  vessel  being  clear  *- 
and  ready  for  that  purpose,  the  said  master  giving  freighter's  agents 
written  notice  to  that  efiiect ;  and  twenty  days  on  demurrage  over  and 
above  the  said  laying  days,  at  82.  per  day ;  sufficient  cash  for  ordinary 
ship's  disbursements  to  be  advanced  the  master,  free  of  interest  and 
commission,  not  exceeding  4502.,  for  which  the  master  is  to  give  a  bill 
upon  the  owner  at  the  current  rate  of  exchange,  at  usance,  which  Le 
hereby  engages  to  accept,  and  to  take  in  part  payment  of  freight.  All 
goods  to  be  brought  to  and  taken  from  alongside  at  the  expense  and 
risk  of  the  freighters,  and  the  master  to  sign  bills  of  lading  at  any  rate 
of  freight  required,  without  prejudice  to  this  charter-party.  The  owner 
to  have  an  absolute  lien  upon  the  cargo  for  all  freight,  dead  freight, 
and  demurrage,  &c.  Penalty  for  non-performance  of  this  agreement 
2500Z." 

The  ship  proceeded  to  Bombay,  where  she  received  a  cargo  of  goods, 
which  completely  filled  her  hold,  from  Messrs.  Nicol  &  Co.,  the  defend- 
ant's agents,  and  who  had  received  a  letter  of  instructions  from  the 
defendant  upon  the  subject.  The  plaintiff's  case  was,  that,  after  the 
vessel  was  so  laden,  Messrs.  Nicol  &  Go.  proposed  to  the  captain,  that, 
as  there  were  no  passengers,  goods  should  be  stowed  in  the  cabin ;  that 
the  captain  consented  to  this  proposal ;  and  as  freights  had  risen  con- 
siderably, 72.  per  ton  instead  of  32.  6^.  was  agreed  upon  as  the  amount 
of  freight ;  and  accordingly,  goods  to  the  extent  of  forty-eight  tons  and 
upwards  were  stowed  in  the  cabin.  There  was,  however,  contradictory 
evidence  as  to  the  amount  of  freight  to  be  paid  for  the  cabin. 

On  the  11th  of  August,  1847,  the  following  bill  of  lading  of  the 
cottons  so  shipped  in  the  cabin  was  signed  by  the  master : — 

*"  Shipped  in  good  order  and  well  conditioned,  by  W.  Nicol  rj^qoo 
&  Co.,  in  and  upon  the  good  ship  called  the  Lord  Stanley,  where-  ^ 
of  is  master,  &c.,  now  riding  at  anchor  in  the  harbour  of  Bombay,  and 
bound  for  London,  210  bales  of  cotton,  weighing,  &c.,  to  be  delivered  in 
the  like  good  order,  &c.,  at  the  aforesaid  port  of  London  (the  act  of 
Ood,  &c.,  excepted),  unto  order  or  to  assigns,  paying  freight  for  the 
said  goods  as  per  endorsement,  as  customary  at  the  port  of  discharge, 
primage  and  average  accustomed. — ^In  witness,  &c. 

The  bill  of  lading  contained  the  following  endorsement:  — 

«  Memorandum  of  freight. 
<(  210  bales,  measuring  cubic  2406  F.  248  D.  at  50  feet  per  ton. 
«  Tons  48—124  D,  at  72.  per  ton 8862.  17«.  45." 

This  bill  of  lading  was  annexed  to  a  bill  of  exchange  of  the  same 
date,  drawn  by  Messrs.  Nicol  &  Co.  upon  the  defendant,  for  15742.  4t., 

&g2 
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payable  ten  months  after  date ;  and  which  bill  of  exchange  was  sold  to 
the  East  India  Company,  and  transmitted  to  London  with  the  bill  of 
lading  so  annexed,  as  a  security  for  its  due  payment.  The  vessel 
arrived  in  London  on  the  29th  of  November,  1847,  and  delivered  all  her 
cargo  into  the  London  Docks,  under  the  usual  stop  order  for  freight. 
Shortly  after  her  arrival,  the  pl£ntiff  sent  in  his  freight  account  to  the 
defendant.  The  defendant  charged  his  agents  in  his  accounts  with 
them  freight  at  the  rate  of  71.  per  ton  for  all  the  goods,  and  allowed 
them  commission  after  the  same  rate  for  procuring  the  freight.  The 
defendant,  however,  when  applied  to  for  the  freight  of  the  goods  stowed 
in  the  cabin  at  72.  per  ton,  refused  to  pay  that  amount,  and  insisted 
^qno-i-  that  he  had  a  right  *to  fill  the  cabin  as  well  as  the  hold  of  the 
-*  vessel  at  SL  5$.  per  ton ;  and^  in  consequence,  this  action  was 
commenced  in  March,  1848.  From  the  arrival  of  the  vessel  in  Novem- 
ber, 1847,  up  to  the  10th  of  June,  1848,  the  above-mentioned  bills  of 
lading  remained  in  the  hands  of  the  East  India  Company  as  such  secu- 
rity as  above  mentioned ;  and  the  goods,  which  the  bills  represented, 
were  entered  at  the  Docks  in  the  name  of  the  Company.  On  the  10th 
of  June,  1848,  the  defendant  paid  the  bill  of  exchange,  and  thereby 
became  entitled  to  the  bills  of  lading  and  the  goods ;  and,  having  signed 
the  usual  request  to  the  Company  to  deliver  the  goods  to  his  agents, 
the  goods  were  accordingly  received  by  them. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  vessel  could 
reasonably  have  carried  these  goods  in  the  usual  and  proper  place  for 
stowing  the  cargo ;  and  they  found  that  the'  goods  in  question  were 
over  and  above  what  the  defendant  was  entitled  to  have  brought  to 
London  in  the  ship.  His  Lordship  then  told  the  jury,  that,  although 
Messrs.  Nicol  &  Co.  had  no  authority  from  the  defendant  to  put  the 
goods  in  the  cabin,  yet  if  the  defendant,  on  the  arrival  of  the  ship  in 
England,  took  to  the  goods  as  goods  brought  home  in  the  ship,  to  the 
freight  of  which  he  was  entitled,  he  was  bound  to  pay  what  would 
amount  to  a  fair  and  reasonable  rate  of  freight  from  Bombay  to  Lon- 
don ;  and  that  the  parties  were  not  bound  by  the  freight  stipulated  for 
in  the  charter-party.  A  verdict  was  found  for  the  plaintiff,  with  2041, 
lis.  damages. 

In  Hilary  Term  last  (January  IS),  Bramwell  moved  for  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection.  He  also  submitted  that, 
by  the  terms  of  this  charter-party,  the  whole  ship  was  demised ;  that 
it  must  be  understood  as  an  agreement  by  the  shipowner  to  appropriate 
to  the  cargo  the  entire  ship,  with  the  exception  of  such  part  as  was 
^QQ  i-|  necessary  for  the  crew  and  the  navigation  of  the  *ship,  and  con- 
^  sequently  that  the  defendant  was  entitled  to  load  the  cabin. 
The  Court,  however,  were  clearly  of  opinion,  that  as  no  mention  was 
made  of  the  cabin,  it  was  excepted,  and  that  the  question  upon  this 
part  of  the  case  had  been  properly  left  to  the  jury ;  and  therefore  there 
ought  to  be  no  rule  on  that  point. 
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A  rule  nisi  haying  been  granted  npon  the  other  points, 

Orotffder  and  Needham  showed  cause  (April  24). — There  was  evidence 
in  support  of  the  defendant's  liability  to  pay  freight  at  the  rate  of  72. 
per  ton,  for  the  goods  with  which  the  cabin  was  loaded.  It  may  be 
admitted  that,  in  the  first  instance,  the  goods  were  shipped  without  the 
defendant's  authority ;  but,  upon  their  arrival  in  England,  he  adopted 
the  act  of  his  agents  abroad ;  and  although  it  may  not  be  clear  whether 
the  defendant  was  the  owner  of  the  goods,  that  does  not,  under  such 
circumstances,  affect  the  plaintiff's  right  to  the  freight.  The  defendant 
adopted  the  act  of  the  parties  who  placed  the  goods  on  board,  by  ac- 
cepting them,  by  charging  to  and  receiving  from  Messrs.  Nicol  &  Go. 
freight  at  the  rate  of  11,  per  ton,  and  by  allowing  them  commission 
upon  this  particular  transaction  at  that  rate.  He  has,  therefore,  had 
the  benefit  of  the  shipment  of  the  goods,  and  the  plaintiff  is  entitled  to 
retain  the  verdict  for  the  amount  which  the  jury  have  found  due  to  him. 
These  goods  and  a  part  of  the  general  cargo  were  alike  included  in  one 
transaction  of  loan  to  the  East  India  Gompany  on  the  bill  of  exchange 
drawn  by  the  Gompany  upon  the  defendant ;  and  when  he  was  applied 
to  for  the  freight,  he  did  not  dispute  the  fact  of  his  liability,  but  merely 
contended  that  he  was  entitled  to  have  these  goods  carried  at  the  same 
rate  as  the  general  cargo.  The  actual  acceptance  of  the  goods,  although 
after  action  brought,  is  evidence  of  the  defendant's  adoption  *of  r:^Qq;' 
the  act ;  and  the  precise  period  at  which  such  evidence  arises  is  ^ 
wholly  immaterial  to  the  maintenance  of  the  action. 

Bramwell  and  Willed  in  support  of  the  rule  (May  24). — The  learned 
Judge  was  incorrect  in  telling  the  jury,  that  the  defendant  was  bound 
to  pay  a  reasonable  rate  of  freight  for  the  use  of  the  cabin.  The  goods 
were  shipped  by  the  defendant's  agents,  who  were  the  owners  of  them, 
and  from  whom  alone  the  debt  was  due,  consequently  there  was  no  con- 
sideration for  a  promise  by  the  defendant  to  pay,  except  by  the  deli- 
very of  the  goods  to  him.  But  that  is  not  the  liability  stated  in  the 
declaration ;  and  in  fact  the  defendant  did  not  obtain  possession  of  the 
goods  until  after  the  action  was  commenced.  At  all  events,  the  trans- 
action does  not  amount  to  a  contract  on  the  part  of  the  defendant  to 
pay  freight  upon  any  other  terms  than  those  stated  in  the  charter- 
party.  He  accepted  the  goods  under  the  mistaken  notion  that  the 
cabin  was  included.  Sanders  v.  Yanzeller,  4  Q.  B.  260,*  shows  that, 
even  where  by  the  terms  of  the  bill  of  lading  goods  are  deliverable  to 
the  consignee  on  payment  of  freight,  that  does  not  impose  upon  him 
an  absolute  liability  to  pay ;  but  it  is  a  question  for  the  jury,  whether 
or  not,  upon  the  facts,  there  was  a  contract  by  him  to  pay  freight.  The 
defendant  is  not  liable,  on  the  ground  of  ratification  of  the  act  of  hitf 
agents,  for  that  took  place  after  action  brought.  The  Statute  of  Frauds 
affords  a  strong  illustration  of  the  rule,  that  no  action  can  be  maintained 
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until  the  cause  of  action  is  complete ;  for  althongli  that  statute  only 
requires  some  memorandum  in  writing  of  a  contract,  not  that  the  con- 
tract itself  should  he  in  writing,  nevertheless  a  memorandum  signed 
after  action  brought  is  insufficient  to  support  it.    It  should  have  been 

♦Q^lfil  ^®^*  *^  *^®  J^^y  ^  ®*y'  ^whether,  having  regard  to  what  took 
^  place  before  March,  1847,  the  defendant  ratified  the  act  of  his 
agents. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  bj 

Pollock,  C.  B. — This  was  a  rule  for  a  new  trial.  The  cause  was 
tried  before  my  Brother  Martin  at  the  Sittings  at  Guildhall  after 
Michaelmas  Term  last,  when  a  verdict  was  found  for  the  plaintiff.  The 
rule  was  obtained  on  the  ground  of  alleged  misdirection.  There  were 
two  objections  insisted  on :  first,  that  the  defendant  was  not  liable  to 
the  demand  at  all ;  secondly,  that  the  action  was  brought  too  soon. 

The  circumstances  were  theses — The  defendant  had  chartered  a  ship 
from  the  plaintiff  to  bring  home  a  cargo  of  merchandise  from  Bombay, 
at  the  rate  of  8L  5s.  per  ton.  The  charter-party  was  one  made  by  the 
defendant,  not  for  the  purpose  of  bringing  home  any  cargo  of  his  own, 
but  to  use  the  vessel  as  a  general  ship.  The  ship  was  at  Bombay,  and 
cargo  was  put  on  board  by  the  agents  of  the  defendant,  sufficient,  as 
the  jury  found,  to  fill  all  the  carrying  part  of  the  ship.  The  captun 
of  the  ship  then  proposed  to  fill  the  cabin,  and  bring  cargo  to  England 
in  it.  There  was  contradictory  evidence,  between  the  captain  and  one 
of  the  defendant's  agents,  as  to  what  took  place  upon  the  subject ;  but 
there  is  no  necessity  for  giving  an  opinion  as  to  which  account  of  the 
transaction  is  the  true  one.  The  cabin  was  filled  with  goods.  They 
were  the  property  of  the  defendant's  agents,  and  were  consigned  to  him 
for  sale  as  their  factor.  The  bill  of  lading  was  annexed  to  a  bill  of 
exchange  drawn  by  the  agents  upon  the  defendant,  which  bill  of  ex- 
change was  sold  to  the  East  India  Company,  with  the  bill  of  lading 
annexed,  as  security  for  its  due  payment,  which  is  a  well-known  mode 
*QVn  dealing  with  such  *bills.  The  ship  arrived  safely  in  England 
-^  on  the  80th  of  October,  1847,  and  the  goods  were  put  into  a 
warehouse  under  a  stop  for  freight.  After  the  arrival,  the  plaintiff 
demanded  payment  at  the  rate  of  72.  per  ton.  The  defendant  refused 
to  pay,  insisting  that  he  was  entitled  to  fill  the  cabin  as  well  as  any 
other  part  of  the  ship,  at  the  rate  of  81.  58.  per  ton.  He  himself 
charged  his  agents  in  his  accounts  with  the  freight  after  the  rate  of  11. 
per  ton  for  these  goods,  and  allowed  them  commission  for  procuring  the 
freight  for  him  at  the  rate  of  71.  The  dispute  continuing,  this  action 
was  brought,  and  the  defendant  paid  money  into  Court,  paying  for  the 
cabin  goods  at  the  rate  of  SI.  5$.  per  ton.  At  the  trial,  there  was  a 
question  wh  jther  the  goods  could  not  have  been  brought  home  in  the 
cargo  part  of  the  ship.    The  jury  (as  has  been  already  observed)  found 
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this  against  the  defendant,  and  no  complaint  is  made  at  this  finding. 
It  was  also  contended,  that  the  agents  had  no  authority  to  make  a  con- 
tract for  the  defendant  to  bring  home  their  goods  under  the  only  autho- 
rity which  they  possessed,  viz.,  a  letter  from  the  defendant.  The  Judge 
fvas  of  this  opinion ;  but  he  told  the  jury,  that  if  the  agents  at  Bombay, 
although  they  had  no  authority  from  the  defendant,  nevertheless  acting 
as  if  they  had,  put  the  goods  into  the  cabin,  and  the  defendant,  upon 
the  arrival  of  the  ship  in  England,  took  to  these  goods  as  goods  brought 
home  in  the  ship,  to  the  freight  of  which  he  was  entitled,  he  was  bound 
to  pay  the  plaintiff  the  rate  of  freight  payable  at  that  time  for  goods 
from  Bombay  to  England;  and  that  the  plaintiff  was  not  confined  to 
the  chartered  rate  of  82.  5«.  per  ton. 

We  think  the  direction  perfectly  right.  The  defendant  was  not  enti- 
tled under  the  charter-party  to  fill  the  cabin  at  all,  but  he  insisted  upon 
taking  and  did  take  the  benefit  of  it,  and  actually  got  paid  72.  per  ton 
in  respect  of  the  freight  of  goods  carried  home  in  it.  It  is  true,  he 
insisted  *that  he  had  a  right  to  have  the  benefit  of  the  cabin  at  r^eqoo 
82.  5«.  per  ton,  but  he  was  in  error,  and  had  no  such  right.  The  '- 
plaintifl^  insisted  that  he  was  entitled  to  have  paid  to  him  72.  per  ton, 
which  he  alleged  the  authoi'ized  agents  for  the  defendant  at  Bombay 
contracted  to  pay.  But  he  also  was  in  error,  because  we  think  the 
agents  at  Bombay  were  not  authorized  to  make  the  contract,  even  if 
they  did  make  it,  as  to  which  there  was  contradictory  evidence.  What 
is  then  the  legal  consequence  7  Why,  that  the  defendant  must  pay,  in 
respect  of  the  benefit  obtained  by  him,  the  fair  value  of  such  benefit, 
or,  in  other  words,  the  current  rate  of  freight  at  the  time  of  the  load- 
ing on  board  at  Bombay,  which  is  what  the  jury  have  found  him  to  be 
liable  to,  under  the  direction  of  the  Judge. 

The  second  objection  was,  that  the  action  was  brought  too  soon. 
This  arose  upon  a  piece  of  evidence  given  by  the  plaintiff,  as  follows : 
— The  bill  of  lading,  as  has  been  observed,  was  pledged  to  the  East 
India  Company.  After  the  action  was  brought,  the  bill  of  exchange 
having  been  paid,  the  defendant  obtained  possession  of  the  bill  of  lading 
from  the  East  India  Company,  and  the  goods  were  transferred  to  his 
name  at  the  dock  warehouse ;  and  it  was  insisted  that,  until  he  got 
possession  of  the  goods,  he  was  not  liable,  and  that  at  all  events  there 
was  a  misdirection  to  the  jury  as  to  this  point. 

The  possession  of  the  goods,  which  the  defendant  then  obtained,  was 
actual  possession  for  the  purpose  of  sale  as  factor  for  his  Bombay  agent ; 
but  the  possession  or  taking  to  the  goods  which  rendered  him  liable  to 
the  freight  was  the  taking  to  the  goods  and  cargo  brought  home  for  him 
in  the  cabin  of  the  ship  for  the  purpose  of  obtaining  the  freight,  and 
was  wholly  irrespective  of  the  actual  possession  obtained  after  the  action 
brought.  This  was  the  taking  to  which  the  learned  Judge  directed  the 
attention  of  ^the  jury,  and  we  think  that  the  jury  acted  under  r^cgog 
no  misapprehension  on  the  subject.  ,       '- 
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The  rule  will  therefore  be  discharged,  and  our  judgment  irill  be  for 
the  plaintiff. 

Rule  discharged. 


MEMORANDUM. 

In  the  following  Yacation^  Jtobert  Matthews  and  Balph  ThomoM^ 
of  the  Middle  Temple,  Esquires,  were  respectively  called  to  the  degree 
of  the  coif,  and  gave  rings  with  the  motto  ^^Hoe  age." 
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THE  PRINCIPAL  MATTERS. 


ACCOTTNT  STATED. 
See  Lkoacy. 

AFFIDAVIT. 

:See  iRSPEonox  of  Doouxshts,  (2).        p 

SemhU,  that  an  affidavit  sworn  before  the 
Deemster  in  the  Isle  of  Man  eannot  be  ased, 
unless  it  be  shown  that  he  has  power  to  admi- 
nister an  oath.     Crotf  v.  Cke9h%re,  43 

AQREEMBNT. 

See  COMSIDBRATION. 

Pabtibb  to  Acnozr^  (2). 

ANNUITY. 
See  MoMKT  Paid,  (I). 

APPEAL. 

See  CoTiKTT  Court  (3).  8. 
Poor  Ratb. 

ARBITRATION. 
See  EviDBHCBi  (6). 

(1).  Enlargement  of  Time, 

A  eaase  was  referred  to  arbitration  in  1846 ; 
the  parties  delayed  to  proceed  with  the  refer- 
ence, and  the  arbitrator  did  not  enlarge  the  time 
beyond  faster  Term,  1850.  The  Court  refused 
to  enlarge  the  time  under  the  3  A  4  Will.  4, 
0.  42,  to  Michaelmas  Term,  1852,  the  defend- 
ants refusing  to  accede  to  such  enlargement 
Aiuirewe  r.  Eaton,  221 

(2).   Validity  of  Award. 

1.  Upon  a  reference  by  a  Judge's  order,  where 
ihe  costs  of  the  reference  and  award  are  to  be 
m  the  discretion  of  the  arbitrator,  and  the 
order  contains  the  usual  clause,  that  the  order 
may  be  made  a  rule  of  Court,  and  the  order  is 
afterwards  made  a  rule  of  Courts  and  the  arbi- 
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trator  awards  the  costs  to  be  paid  by  one  of 
the  parties,  to  he  taxed  by  an  officer  of  the  Cowtf 
the  award  is  good,  although  no  cause  was  pend- 
ing at  the  time  of  Uie  order  of  reference. 

Where  one  of  the  matters  in  difference  between 
A.  and  B.,  the  parties  to  a  submission  to  arbitra- 
tion, was,  whether  at  the  time  of  the  submis- 
sion on  a  day  therein  named,  a  copartnership 
existed  between  them,  and  if  it  ever  did  exist, 
whether  the  same  had  been  put  an  end  to ;  and 
if  so,  at  what  time  and  on  what  day ;  and  the 
arbitrator  found  by  his  award  that,  if  any  co- 
partnership ever  existed  between  them,  the 
same  was  dissolved  and  put  an  end  to  by  mutual 
consent  and  agreement  on  a  certain  day  (sub- 
sequent to  that  mentioned  in  the  submission), 
and  that  nothing  was  due  from  A.  to  B.  in  re- 
spect of  profits : — Held,  that,  as  the  arbitrator 
did  not  find  whether  the  copartnership  did  exist 
or  not,  the  award  was  bad.  Bhear  v.  Harra- 
dine,  269 

2.  A.,  on  the  one  part,  and  B.  A  C.  on  the 
other,  mutually  referred  their  differences  to  two 
arbitrators,  who  awarded  de  prssmissis  that  B. 
should  pay  to  one  of  the  arbitrators  a  sum  of 
money,  and  that  he  should  immediktely  on 
receipt  thereof  pay  it  over  to  A. : — Held,  in  the 
Exchequer  Chamber,  that  if  the  subject-matter 
of  the  award  was  a  separate  difference,  it  was 
clearly  good ;  and  that,  if  it  was  a  joint  matter, 
the  award  was  good  as  regards  B.,  since  he 
could  not  object  to  the  omission  to  abjudicate 
on  C.'s  liability. 

Also,  that  the  direction  to  pay  the  money  to 
the  arbitrator  did  not  vitiate  the  award,  as  it 
sufficiently  appeared  that  the  payment  was  for 
the  benefit  of  one  of  the  parties.  Wood  v. 
Adeoch,  468 

3.  Where  matters  in  difference  in  a  cause 
involving  several  issues  are  referred  to  arbitra- 
tion, the  costs  of  the  cause  to  abide  the  event, 
the  award  is  good  notwithstanding  there  is  no 
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AEBITRATION. 


ATTORNEY. 


apecifio  finding  on  each  iasne,  if  it  appear  by 
neoessary  intendment  that  the  arbitrator  has 
disposed  of  all  the  issues. 

SembU,  that  it  is  otherwise  where  the  refer- 
ence is  of  the  cause  md  also  of  matters  in  dif> 
ference.    Humphrey  v.  Pearce,  696 

(3).   Under  Lande  Claueee  Cotuolidation  Act, 

Where  parties  agree  to  refer,  in  pursuance 
of  the  arbitration  clauses  of  the  8  A  9  Vict  c. 
18,  a  question  of  disputed  compensation  for  land 
required  by  a  Railway  Company,  and  the  ap- 
pointment of  an  arbitrator  on  the  part  of  the 
Company  is  signed  by  their  secretary,  an  award 
made  under  that  submission  is  valid,  notwith- 
standing all  the  preliminary  forms  required  by 
the  statute  hare  not  been  complied  with,  those 
forms  being  only  necessary  where  the  arbitra- 
tion is  compulsory.  CoUine  y.  The  South  JS^/- 
fordthire  Railway  Company,  6 

ARREST. 

An  attorney's  clerk  is  not  privileged  from 
arrest  whilst  going  to  a  Judge's  chaipbers  for 
the  purpose  of  there  conducting  the  attorney's 
business.    PhiUipe  r.  Pound,  881 

ASSIGNMENT. 
See  Irbolvbnt  Dsbtob,  (1),  (2). 

ATTACHMENT. 

1.  A  bailiff  went  to  the  premises  of  a  defend- 
Mit»  and  seised  the  goods  there  under  a  fi.  fa. 
The  goods  were  in  possession  of  a  elaimanty 
who  had  advertised  them  for  sale  on  the  follow- 
ing day.  The  sheriff  thereupon  obtained  an 
interpleader  summons,  and  served  it  upon  the 
claimant  before  the  sale.  The  claimant  never- 
theless proceeded  with  the  sale,  and  the  goods 
were  removed  by  his  direction,  notwithstanding 
the  opposition  of  the  sheriff's  oflEioers ;  on  the 
following  day,  the  interpleader  summons  was 
heard  and  dismissed,  on  the  ground  that  the 
goods  were  not  in  the  sheriff's  possession.  The 
claimant  was,  in  faoty  entitled  to  the  goods  under 
a  bill  of  sale. 

On  motion  for  an  attachment  against  the 
elaimant  for  a  contempt  of  Court  in  carrying 
away  the  goods : — Held,  that  he  was  justified 
in  so  doing,  the  goods  being  his  property, 
although  the  interpleader  summons  was  not 
disposed  of. 

A  sheriff  who  intends  to  levy  may,  before 
actual  seliure,  apply  for  relief  under  the  Inter- 
pleader Act    J}ay  T.  Carr,  883 

2.  The  governor  of  a  prison,  in  compliance 
with  an  order  of  the  visiting  justices,  refused 
to  allow  the  process  of  this  Court  to  be  served 
npon  a  prisoner  undergoing  a  criminal  sentence. 
The  Court  granted  a  rule  nisi  for  an  attachment 
agunst  the  governor,  on  the  condition  that  the 
rule  was  not  to  be  served  or  acted  upon,  unless 
he  persisted  in  refusing  to  allow  service.  Dan- 
•oift  y,  Le  Capelain,  766 


ATTORNEY. 
See  Plvadiro,  L  (1). 

(1).   Payment  of  Money  pureuant   to    Undmr" 

taking. 
A.,  an  attorney,  having  been  employed  by  a 
former  client  of  B.,  in  consideration  of  the 
latter  handing  him  over  the  papers  in  the 
cause,  wrote  as  follows  : — "  Out  of  any  moneys 
which  I  may  receive  on  this  or  any  other  pro- 
ceeding on  the  plaintiff's  account,  I  will  hand 
you  such  balance  as  may  remain  dae  of  your 
bill  of  cosU,  as  settied  at  9^ :"— Held,  that  A. 
was  bound  to  pay  B.  out  of  the  first  moneys  A. 
received  on  account  of  the  client,  and  not  oat 
of  the  surplus  after  deducting  his  own  eosts. 
Tharrat^  v.  Trevor,  161 

(2).   Ohligaiion  to  carry  on  Suit, 

As  a  general  rule,  an  attorney  or  solicitor, 
retained  to  conduct  a  suit,  is  undw  the  obliga- 
tion to  carry  it  on  to  its  termination,  and  he 
cannot  sue  for  his  bill  of  costs  until  that 
period  has  arrived.  He  may,  however,  give  & 
reasonable  notice  to  his  client  to  supply  him 
with  adequate  funds ;  and  in  case  of  refusal,  ho 
may  sue  him  for  his  costs.  The  retainer  is  also 
determined  by  the  death  of  the  client. 

A  solicitor  was  retained  in  a  Chanoery  suit  in 
which  his  client  was  a  defendant,  and  an  order 
was  made  by  the  Court  that  a  supplemental  bill 
should  be  filed,  to  make  certain  persons,  next 
of  kin,  parties  to  the  suit;  no  decree  was  ever 
made,  nor  was  there  any  further  step  taken  in 
the  suit  Upwards  of  ten  years  after  this  order 
had  been  made,  the  solicitor's  client  died: — 
Held,  in  an  action  by  the  solicitor  against  the 
representative  of  the  client  for  his  bill  of  costs 
up  to  the  time  when  the  order  was  made,  that 
the  debt  was  not  barred  by  the  Statute  of 
Limitations.     Whitehead  v.  Lord,  691 

(3).  Privileged  Communication. 

1.  The  plaintiff  was  employed  by  the  defend- 
ant as  her  attorney  in  winding-up  the  aHairs  of 
her  late  husband,  of  whom  she  was  executrix. 
In  the  course  of  that  business,  the  plaintiff  re> 
quested  the  defendant  to  let  him  have  a  state- 
ment of  the  debts  of  her  late  husband,  and 
what  had  been  paid,  in  order  to  prepare  a  case 
for  counsel.  The  defendant,  in  consequence, 
sent  to  him  an  account-book,  which  oontitined 
an  item  of  interest  paid  on  a  promissory  note 
given  by  her  to  the  plaintiff,  for  money  ad- 
vanced:— Held,  that  the  account-book  was  a 
privileged  oommunication,  and  therefore  tiie 
plaintiff  could  not,  in  an  action  on  the  note, 
give  in  evidence  the  item  of  interest  paid,  in 
order  to  defeat  the  Statute  of  Limitations. 

A  Judge  at  Nisi  Prius  is  bound  to  try  a 
collateral  issue,  where  the  reception  of  evidence 
depends  on  a  preliminary  question  of  fact 
(Xeave  v.  Jonee,  421 

2.  The  relation  of  attorney  and  dient  pro- 
yents  the  former  horn  diselosing  any  oommib* 
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Bieation  node  to  him  in  the  ordinaiy  eonne 
of  his  emplojmeiity  and  on  the  faith  of  the 
eonildenee  which  the  elient  reposee  in  his  legal 
•driser.  But  the  privilege  does  not  extend  to 
natters  of  faety  which  the  attorney  knows  by 
any  other  means  than  by  eonfidential  commn* 
atcataons  with  his  client,  though,  if  he  had  not 
been  employed  as  attorney,  he  probably  would 
not  have  known  them. 

Thus,  in  an  action  on  a  bill  of  exchange,  to 
which  the  defendant  pleaded  that  the  bill  was 
gi!ren  for  a  gaming  debt;  and  it  was  deposed, 
that  the  only  bill  which  had  been  given  by 
the  defendant  was  that  upon  which  the  action 
was  brought ;  and,  after  a  request  then  made  to 
the  plaintiff  to  produce  the  bill,  the  plaintiff's 
attorney  was  called  on  the  part  of  the  defend* 
ant,  and  asked  whether  he  then  had  the  bill 
with  him  in  Court : — Held,  that  Uie  attorney 
would  not  be  guilty  of  any  breach  of  profes- 
sional oonfidence  in  answering  the  question, 
and  that  it  was  admissible.    Dtoyer  t.  Collint, 

639 

ATTORNBT'P.  CLERK. 
See  A*RB8T. 

AVOWRY. 
iSiM  Rbpleyin,  (1),  (2). 

AWARD. 
See  ARBrrsATioHy  (2). 

BAILMENT. 

&.'•  MoBTGAOn,  (2). 

Plbadixo,  XL  (1). 

BANKER. 
»'ke  Check. 

BANKING  COPARTNERSHIP. 
See  Plbadimo,  II.  (4). 

BANKRUPT. 
See  Mortgage,  (2). 

A  bankrupt,  before  the  act  of  bankruptoy, 
deposited  certain  timber  trees  with  the  defend- 
ants, to  be  kept  by  them  upon  their  wharf,  and 
to  be  delivered  upon  payment  of  wharfage  fees. 
On  the  7th  of  February,  1848,  a  fiat  in  bank- 
ruptoy issued  against  the  banlcrupt,  and  he  was 
duly  aiyudged  a  bankrupt.  On  the  9th  of 
February,  1848,  the  official  assignee  was  ap- 
pointed. In  February,  1849,  the  creditors' 
assignees, were  appointed.  After  the  appoint- 
ment of  the  official  assignee,  and  before  the 
appointment  of  the  creditors'  assignees,  and 
without  having  obtained  the  consent  of  the 
former,  the  banlcrupt  sold  the  timber,  and 
ordered  the  defendants  to  deliver  it  to  the 
purchasers ;  and  the  defendants,  who  had  no 
nolioe  of  the  act  of  bankruptoy,  or  of  the  flat, 
or  of  the  a^udication,  immediately  upon  the 
receipt  of  the  order  delivered  the  timber  to  the 


8H 


purehasers.  The  abjudication  was  not  notified 
in  the  Gasette  until  the  13th  of  February,  1849 ; 
— Held,  first,  that  the  issuing  of  the  fiat  was 
not  of  itself  notice  of  the  act  of  bankruptoy  $ 
and  secondly,  that»  by  the  words  in  the  84th 
section  of  the  6  Geo.  4,  o.  16,  ''goods  belonging 
to  any  bankrupt,"  are  to  be  understood  goods 
which  belonged  to  the  bankrupt  at  the  time 
they  were  deposited  in  the  possession  or  custody 
of  the  person  or  body  corporate  delivering  them, 
and  which  goods  would  have  continued  to  be 
his  property,  if  an  act  of  bankruptoy  had  not 
occurred;  and  therefore  that  the  defendante 
were  protected  by  that  section,  as  they  had 
delivered  the  goods  without  notice  of  the  act 
of  bankruptoy. 

The  declaration  stated  that  the  creditors' 
assignees  were  possessed  of  the  goods  at  the 
time  of  the  alleged  conversion : — Qucere,  whether 
such  allegation  was  supported  by  evidence,  which 
showed  that,  at  the  time,  the  creditors'  assigneea 
had  not  been  appointed.  Cannon  v.  T%e  South 
Eaetem  Bailway  Company,  843 

BILL  OF  EXCHANGE. 
See  Laudlobd  asd  Tbhant,  (5). 

ITSUBT. 

Notice  of  Diehonour, 
In  an  action  by  the  first  endorsee  of  a  bin 
of  exchange  against  the  drawer,  it  was  proved 
that  the  plaintiff  wrote  a  letter  to  the  defondanty 
stating  the  bill  to  be  dishonoured,  and  requiring 
payment,  but  the  letter  misdescribed  the  bill 
as  drawn  by  J.  H.  (the  acceptor),  and  accepted 
by  the  defendant : — Held,  that  the  letter  con- 
tained a  sufficient  notice  of  dishonour.  Mellerek 
V.  Rippen,  678 

BILL  OF  LADING. 
iSee  Carbibb,  (2). 

COHSIGlfOB  ABD  COBSIGirBB. 

BILL  OF  SALE. 
See  Inbolveht  Dbbtob,  (3). 

BOND. 
See  CouNTT  Coubt,  (5). 
In  an  action  against  The  Westminster  Im- 
provement Commissioners,  the  declaration 
stated,  that  the  defendants,  by  their  writing 
obligatory,  acknowledged  that  they,  by  virtue 
of  the  Westminster  Improvement  Acts,  1845 
and  1847,  were  bound  to  P.  in  a  certain  sum, 
subject  to  a  condition  for  repayment^  which 
recited  "  that»  by  virtue  of  the  said  Acts,  the 
defendants  were  authorised  to  borrow  any  sum 
of  money  for  the  purposes  of  the  Acts,  and  to 
secure  the  same  by  their  bonds ;  and  that  tbd 
defendants,  in  pursuance  of  the  Acts,  had  bor« 
rowed  of  P.  5000/.,  for  enabling  them  to  cany 
the  purposes  of  the  Acts  into  execution."  The 
declaration  then  stated,  that  P.,  according  to 
the  provisions  of  the  Westminster  Improvement 
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BOND. 


BOROUGH  RATE. 


Aot,  auigned  the  bond  to  the  plaintiff;  and 
aU«ged  as  a  breach  the  non-payment  to  the 
plaintiff  of  interest.    Seventh  plea,  that  the 
defendants  did  not,  in  pursuance  of  the  said 
Acts,  borrow  of  P.  the  said  sum  for  enabling 
them  to  carry  the  purposes  of  the  Acts  into  eze- 
ontion,  nor  was  the  same  lent  by  P.  for  that  pur- 
pose ;  and  that  the  writing  obligatory  was  not 
made  by  the  defendants  for  securing  the  pay- 
ment of  any  sum  of  money  borrowed  by  the 
defendants  for  the  purposes  of  and  under  tiie 
powers  and  provisions  of  the  Acts.  Eighth  plea* 
that  C.  M.  and  W.  M.  were  entitled  to  receiTC 
lh>m  the  defendants  certain  bonds;  and  that 
P.  and  A.  conspired  to  obtain  to  the  use  of  P. 
those  bonds,  and  to  cheat  and  defraud  C.  M. 
and  W.  M.  thereof;  and,  in  pursuance  of  such 
conspiracy,  by  fraud  and  covin  practised  upon 
C.  M.  and  W.  M.,  caused  and  procured  them  to 
contract  with  P.  that  he  should  have,  and  that 
they  should  cause  to  be  delivered  to  him,  the 
bonds  to  which  they  were  so  entitled;  that 
P.  and  A.,  in  further  pursuance  of  the  conspi- 
racy, and  by  means  of  the  said  fraud  and  covin, 
did  cause  and  procure  C.  M.  and  W.  M.  to 
request  and  direct  the  defendants  to  make  and 
deliver  the  bonds  to  which  C.  M.  and  W.  M.  were 
80  entitled,  and  amo  igst  others  the  bond  in  the 
declaration  mentioned,  to  P.  as  the  obligee 
thereof,  instead  of  C.  M.  and  W.  M.    That  P. 
and  A.,  in  further  pursuance  of  the  conspiracy, 
and  by  means  of  the  fraud  and  covin,  caused 
and  procured  the  defendants  to  deliver  the  bond 
in  the  declaration  mentioned  to  P.,  of  which 
premises  the  plaintiff  had  notice ;  and  that  after- 
wards, C.  M.  and  W.  M.  required  the  plaintiffs 
not  to  pay  the  bond.  General  demurrer  to  these 
pleas : — Held,  that  the  seventh  plea  was  bad, 
on  the  ground,  first,  that   the  Westminster 
Improvement  Act,  1845,  onbbled  the  commis- 
sioners to  borrow  any  sum  of  money  which  "they 
should  judge  necessary  for  the  purposes  of.  the 
Act"     Secondly,  that   the    defendants .  were 
estopped  by  the  recitals  of  the  bond  from  deny- 
ing that  the  money  was  in  fact  borrowed  for 
those  purposes. 

Held,  also,  that  the  eighth  plea  did  not  dis- 
close any  defence  at  law  to  the  action,  but  that 
the  only  remedy*  was  in  a  Court  of  equity. 
Horton  v.  The  TTetfmtnster  Improvement  Com- 
mieeionert,  780 

BOROUGH  COURT  OF  MANCHESTER.  (8 
A  9  Vict.  o.  oxlv.) 

See  NonoB  of  Actiov. 

BOROUGH  RATE. 

(1).  Validity  of  BaU, 

The  oounoil  of  the  borough  of  Lichfield,  pre- 
Tionsly  to  making  a  borough  rate,  made  an 
estimate  nnder  the  6  A  6  Will.  4,  c  76,  s.  92, 
^ieh  estimate  contained  (amongst  otherr)  ibe 


two  following  items: — "Compensation  to  Ihm 
late  town  clerk,  three  years  and  a  hal^  105iL 
14s.  IM.;  law  expenses,  SOOt."  The  first  of 
these  items  was,  as  it  expressed,  an  award  of 
compensation  to  a  former  town  derk,  who  had 
been  dismissed  from  his  situation  by  tlio  cor- 
poration. The  second  item  had  been  ineladed 
in  the  estimate  to  meet  the  demand  of  the  attor- 
ney to  the  corporation  for  costs  and  disburse- 
ments. The  attorney  had  paid  the  suns  of  4S7L 
to  a  party,  to  save  the  corporation  from  aa 
execution,  and  this  sum  was  one  of  the  items 
included  in  the  charges  as  a  disborsoment.  Ai 
the  time  the  estimate  was  made,  the  attorney 
had  not  delivered  any  signed  bill  of  costs  to  the 
corporation.  The  council  afterwards  made  a 
borough  rate,  which  included  the  sums  so  men- 
tioned in  the  estimate.  At  a  meeting,  which 
was  not  a  publie  one,  the  borough  oonnett  made 
an  order,  which  directed  the  overseers  of  certain 
parishes  within  the  borough  to  pay  the  propor- 
tions assessed  upon  their  parishes  oat  of  the 
poor-rates  made  and  collected ;  and  they  also 
issued  a  warrant  to  their  treasurer,  commanding 
him,  within  100  days  from  the  date  tkertoff  to 
demand  from  the  overseers  the  said  proportions. 
The  treasurer  issued  his  precept  to  the  orerseers, 
requiring  them,  within  100  days  after  the  reeetjrt 
thereof,  to  pay  the  proportions  out  of  the  poor 
rates  made  and  collected,  or  to  be  made  and 
collected.  A  warrant  was  issued  by  the  defend- 
ants, one  of  whom  was  the  Mayor  of  Liohfieldy 
and  both  justices  of  the  borough,  against  an 
overseer  who  had  not  paid  the  proportion  assessed 
in  his  parish.  This  wanrant  contained  the  venns 
in  the  margin,  and  directed  a  certain  sum  to  be 
levied  by  distress  of  the  plaintiff's  goods,  and 
provided^  that  ^  if,  within  the  space  of  five  days 
next  after  such  distress  by  you  taken,  the  warn. 
of,  Ac,  shall  not  be  paid,  then  you  do  sell  the 
said  goods;"  and  concluded  thus: — <' Given 
nnder  our  hands  and  seals,  and  nnder  the  cor- 
porate seal  of  the  said  borough  and  city.  T.  T. 
(l.  8.),  M.  B.  M.  (l.  b.),  Justices  of  the  said 
borough  and  city;  Thomas  (corporation  seal) 
Johnson,  Mayor."  The  defendant  Johnson  was 
not  stated  in  the  body  of  the  wanrant  to  -be  mayor 
of  the  borough : — 

Held,  on  error,  by  the  Court  of  Exchequer 
Chamber : 

First,  that  the  rate  was  Tslid;  as  a  borough 
rate  need  not  be  made  in  publie. 

Secondly,  that  the  items  of  1052.  and  8002. 
could  not  be  considered  as  hy-gone  expeneea,  so 
as  to  make  the  rate  retrospective  with  regard  to 
them,  as  the  questions  relating  to  the  first  item 
were  under  litigation  at  the  time  of  the  making 
of  the  rate ;  and  that,  as  to  the  second  item, 
the  council  were  justified  in  treating  snch  ex- 
penses as  not  actually  incurred  before  the  de- 
livery of  the  solicitor's  bill ;  and  as  the  rate  was 
good  upon  the  face  of  it,  and  the  overseer  (the 
plaintiff)  had  not  appealed  against  it»  he  could 
not  ohjeet  to  it  as  against  the  defendanta. 

Thirdly,  that  the  Tirianes  betweoii  tho  pn* 
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96pt  of  the  treasurer  and  the  warrant  of  the 
mayor  as  to  the  time  of  payment  was  immaterial ; 
ind,  at  all  events,  that  the  plaintiff  oould  not 
oomplun  of  it,  as  he  had  thereby  a  farther  time 
for  payment  given  him. 

Fourthly,  that  the  plaintiff  was  liable  to  have 
his  goods  seised  as  a  distress,  although  he  was 
out  of  office  before  the  distress  warrant  was  eze- 
ented,  as  he  was  the  offender  under  the  55  Geo. 
Z,  c.  51,  which  provides  that  the  offender's  goods 
shall  he  seised,  and  gives  the  existing  overseers 
power  to  make  a  rate  to  reimburse  him. 

Fifthly,  that  the  fact  of  the  warrant  of  dis- 
tress being  under  the  hands  and  seals  of  the  two 
defendants  as  justices,  did  not  prevent  the  war- 
rant from  being  the  warrant  of  one  of  them  as 
mayor,  the  warrant  having  his  signature  and 
the  corporate  seal  attached  to  it  Jonet  v.  John- 
9on,  452 

(2).  Cotmty  Oaol, 

The  4  Geo.  4,  e.  64,  s.  48,  does  not  exempt  a 
aounty  gaol,  situate  in  a  borough,  Arom  borough 
rates.  That  section  merely  affects  the  jurisdic- 
tion of  the  county  justices. 

By  43  Geo.  3,  c.  oxxvilL,  s.  59  (An  Act  for  the 
ImproTcment  of  the  town  of  Bedford),  passed, 
inter  alia,  for  the  purpose  of  keeping  Uie  streets 
of  the  town  in  repair  and  lighted,  a  certain  sum 
was  to  be  assessed  upon  all  halls,  gaols,  church- 
wards, Ac,  within  the  town  of  Bedford,  "  for 
•very  yard  running  measure  of  the  length  in 
front  of  such  halls,  gaols,"  Ac : — ^Held,  that, 
liotwithstanding  the  4  Geo.  4,  c  64,  s.  48,  the 
•ounty  gaol  was  liable  to  the  pa3rment  of  the 
fate ;  and  that  every  part  of  the  building  which 
.^butted  on  a  public  street  was  to  be  included 
In.  the  measurement;  and  therefore,  that  the 
fides  and  back  parts  of  the  gaol  which  abutted 
•n  public  streets  were  io  be  included  in  such 
iolcttlation.  Tk€  Juatictt  of  Bed/onUhiref 
j^ppellanUf  V.  The  GommUtionera  /or  the  /m- 
prcvement  of  Bedford,  Beepondente,  658 

(3).  Injirmary, 

A  local  Act  imposed  a  certain  rate  on  "  all 
kails,  gaols,  chapels,  meeting-houses,  schools, 
almshouses,  and  other  pubUc  buildings,  church- 
wards, rhapeUyards,  and  meeting-houfle-yards, 
ibr  every  yard  running  measure  of  the  lengtii  in 
front  of  such  halls,  gaols,  ehapels,"  Ac  An 
Infirmaiy  for  sick  persons,  supported  by  volun- 
tary contribntiotts,  stood  within  its  own  grounds, 
the  principal  entrance  to  which  was  on  the  south- 
east side  from  a  publie  highway;  there  was 
aUo  an  entrance  on  the  north-west  side  from  a 
public  road  by  a  private  avenue  through  pasture 
land  not  occupied  by  the  governors  of  the  Infir- 
mary, and  on  the  north-east  side  it  was  bounded 
by  a  public  footway  which  extended  beyond 
its  grounds  along  the  pasture  land  up  to  the 
above-mentioned  public  road,  but  there  was  no 
entrance  from  this  footway  to  the  Infirmary : 
Held,  flrsty  that  the  Infirmary  was  a  "public 
trailding"  within  the  meaning  of  the  statute ; 
iocondlj,  that  the  rate  ooi^ht  to  be  auessed  ae- 


oording  to  the  running  measure  on  the  whole  of 
the  south-east  side,  and  on  so  much  of  the  north- 
east side  as  the  footpath  extended  in  front  of 
the  grounds  of  tiie  Infirmaiy,  but  not  beyond, 
or  on  the  north-west  side.  Oovemora  of  Bed" 
ford  Injirmanf,  App,,  v.  Oonanistionere  of  Bed' 
ford,  Beep.,  768 

(4).   Union  Workhouee, 

The  34  Geo.  3,  c  xcviii.,  enabled  the  directors 
of  the  poor  of  Bedford  to  erect  a  workhouse, 
and  enacted,  that  all  buildings  erected  by  virtue 
of  that  Act  should  be  free  from  ''all  parochial 
and  parliamentary  taxes :" — Held,  that  a  work- 
house erected  under  the  provisions  of  that  Act 
was  liable  to  be  assessed  under  the  43  Geo.  3, 
c  cxxviii.,  which  imposed  a  rate  on  publio 
buildings  for  the  improvement  of  the  town  of 
Bedford.  Ouardiane  of  Poor  of  Bedford  Union, 
App;  V.  Commieeionere  of  Bedford,  Beep.,    777 

CANAL  COMPANY.   (33  Geo.  3,  c.  Ixxv.,  58 

Geo.  3,  c.  xvi.) 

See  Watercourse. 

CARRIER. 

(1).  Contrtiet  limiting  Beeponeihility  of  Biilway 

Company, 

The  plaintiff  delivered  at  Bristol  to  the  defend- 
ants (a  Railway  Company)  certain  goods,  and 
took  from  tb^m  a  receipt  note,  which  stated 
that  the  goods  were  received  to  be  conveyed  by 
the  Company  as  below,  and  on  the  conditions 
stated  on  the  other  side.  Then  followed  a  state- 
ment that "  Bristol"  was  the  station  from  which  • 
and  "Paddington"  the  station  to  which,  the 
goods  were  to  be  carried,  and  that  the  plaintiff's 
address  was  at  "Brompton."  One  of  the  con- 
ditions stated,  that  goods  addressed  to  con- 
signees resident  beyond  the  immediate  vicinity 
of  the  Company's  Goods  Stations,  would  be  for- 
warded by  public  carrier  or  otherwise,  as  oppor- 
tunity might  offer ;  but  that  the  delivery  of  the 
goods  by  the  Company  would  be  considered  as 
complete,  and  the  responsibility  of  the  Company 
cease,  when  such  carriers  received  the  goods; 
and  that  the  Company  would  not  be  responsible 
for  loss  or  damage  to  goods  beyond  the  limits 
of  their  railway.  The  goods  in  question  were 
safely  conveyed  by  the  defendants  to  their  Lon- 
don terminus  at  Piaddington,  and  there  given 
over  to  a  person  specially  appointed  by  them 
for  the  collection  and  delivery  of  goods ;  and, 
through  the  negligence  of  his  servant,  were 
damaged  on  their  delivery  at  the  plaintiff's 
house  at  Brompton.  The  defendants  made 
one  entire  charge  for  the  carriage  from  Bristol 
to  Brompton : — Held,  that  tiie  defendants  were 
not  liable  for  the  damage;  and  consequently 
a  declaration,  which  stated  that  they  as  com- 
mon carriers  received  the  goods  to  be  carried 
from  Bristol  to  Brompton,  could  not  be  sup- 
ported. FovaUe  v.  The  Great  Weetem  BaiUoay 
Company,  699 

X  A  eontraei  entered  into  with  %  eommoy 
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oarrier  by  the  party  who  delivers  goods  to  be 
conreyed,  by  which  contract  the  oarrier  is  ex- 
empted from  all  liabQity  for  any  loss  oocasioned 
by  his  negligence,  is  binding  upon  both  parties. 
A  declaration  stated,  that  the  defendants  were 
the  owners  of  a  certain  Railway,  and  that  they 
oonreyed  horses  and  cattle  thereon  as  common 
carriers ;  that  the  plaintiff  delivered  to  the  de- 
fendants  a  horse,  to  be  carried  by  them  for  hire 
on  their  Railway  from  A.  to  B.,  subject  to  cer- 
tain conditions  assented  to  by  the  plaintiff,  and 
contained  in  a  notice  at  the  foot  of  the  ticket 
of  the  defendants'  Company  for  the  conveyance 
of  the  horse ;  which  ticket  stated  that  it  was 
Israed  subject  to  the  oumer't  taking  all  riakt  of 
conveyance  whaUoever,  at  the  Company  would  not 
he  reepaneiblefor  any  injury  or  damage  {howeoever 
eaueed)  occurring  to  live  etock  travelling  upon 
their  line.    The  declaration  then  stated,  that, 
whilst  the  horse  was  in  the  custody  of  the  de- 
fendants, it  was  injured  by  the  horse-box,  in 
which  the  animal  was,  being  propelled  against 
some  trucks,  through  the  gross  negligence  of 
the  Company : — Held,  that  the  defendants  had 
engaged  to  carry  the  plaintiff's  horse  under  a 
special  contract,  the  terms  of  which  were  con- 
tained in  the  notice ;  and  that,  by  that  notice, 
the  plaintiff  had  agreed  that  the  defendants 
should    not  be    responsible  for  such  a  loss, 
although  it  were  occasioned  through  their  neg- 
ligence ;  and  consequently,  that  Uie  declaration 
was  bad  after  verdict.— Platt,  B.,  duhitante. 
Carr  v.  The  Lancashire  and  Yorkehire  Railway 
Company,  f^'^ 

(2).     Meaning  of  Exception  ae  to  "  Rohhere, 
Dangers  of  Roadt"  d:e. 
The  defendants  received  from  the  plaintiff 
at  Panama  certain  goods  to  be  delivered  in 
London,  "  the  act  of  Qod,  the  Queen's  enemies, 
pirates,  robbers,  fire,  accidents  from  machinery, 
boilers,  and  steam,  the  dangers  of  the  seas, 
roads,  and  rivers,  of  what  nature  or  kind  soever, 
excepted."    The  goods  were   carried  by  the 
defendants  across  the  Isthmus  of  Panama  to 
Chagres,  where  they  were  shipped  to  Southamp- 
ton, and  there  placed  in  a  railway  truck,  from 
whence  they  were  secretly  stolen  in  the  course 
of  their  transit  to  London :— Held,  that  this 
was  not,  within  the  exception,  a  loss  by  "  rob- 
bers," or  by  "dangers  of  the  roads ;"  since  the 
word  "robbers"  meant,  not  **  thieves,"  but  rob- 
bers by  violence ;  and  "  dangers  of  the  roads" 
meant  dangers  of  marine  roads;  or,  if  of  land 
roads,  such  dangers  as  are  immediately  caused 
by  roads,  as  the  overturning  of  carriages  in 
rough  and  precipitous  places.    De  Rotheehild 
V.  The  Royal  Mail  Steam  Packet  Company,    734 


count  stated,"  the  defendant  removed  the  eaoMm 
into  the  superior  Court  by  certiorari,  obtained 
upon  an  affidavit  which  stated  that  diiBeiilt 
questions  of  law  would  arise  on  the  trial  of  th« 
cause.  Upon  an  application  to  quash  the  writ 
of  certiorari  on  an  affidavit,  which  stated  that 
the  plaint  was  issued  for  the  unliquidated  balance 
of  a  partaership  account,  and  tiiat  no  diffieoli 
questions  of  law  would  arise  at  the  trial,  the 
Court  refused  to  interfere,  on  the  ground,  firsts 
that  the  plaint  described  the  daim  to  be  for  a 
specific  and  liquidated  acoount  ,*  and  secondly, 
wat  the  Court  could  not  decide  upon  motion  a 
question  which  was  disputed  by  the  affidavili. 
Reeer.  WUliame,  M 

CHARTER-PARTY. 
See  Pbihcipal  Ann  Aobht. 


CHECK. 
The  crossing  of  a  check  payable  to  bearer 
with  the  name  of  a  banker,  whether  made  bj 
the  drawer  or  the  bearer,  does  not  restrict  the 
negotiability  of  the  chedr  to  snoh  banker,  or 
to  a  banker  only ;  but  is  a  mere  memorandnni 
that  the  holder  is  to  present  it  for  paymenl 
through  some  banker. 

Such  crossing  is  made  as  a  protection  to  Um 
owner  of  the  check ;  and  the  payment  of  a 
crossed  check  otherwise  than  through  a  banker, 
would  be  strong  evidence  of  negligence,  if  the 
party  presenting  the  check  proved  not  to  be  the 
lawfol  owner  of  it. 

In  an  action  against  a  banker  for  money  lenl^ 
to  which  the  defendant  pleaded  payment,  il 
appeared  that  the  plaintiff  had  drawn  on  the 
defendant  a  cheek  and  crossed  it  thus — "  Bank 
of  England,  for  account  of  the  Aooountant-Gene- 
raL"    A  party  to  whom  this  check  waa  given 
struck  out  the  crossing  by  running  a  pen  through 
it,  leaving  it  however  perfectly  legible,  and 
crossed  the  check  a  second  time  with  the  name 
of  his  own  bankers,  G.  A  Co.,  and  paid  it  into 
their  bank  to  the  credit  of  his  own  acoounL 
The  check,  being  presented  by  them  for  pay- 
ment, was  paid  by  the  defendant,  who  charged 
it  to  the  debit  of  the  plaintiff's  account.    The 
money  was  placed  by  G.  A  Co.  to  the  credit  of 
their  principal  in  his  account  with  them,  and 
he  converted  the  money  to  his  own  use.   It  ap- 
peared that  the  Accountant-General  would  not 
receive  payment  by  check  unless  drawn  on  the 
Bank  of  England : — Held,  that  the  circumstance 
of  the  check  being  thus  doubly  crossed  afforded 
no  additional  evidence  of  negligence  against  the 
defendant    Bellamy  v.  MarjartboMke,  S89 


CERTIORARL 
See  CouNTV  Court,  (i).  4. 
A  plaint  having  been  entered  in  a  county 
court,  in  which  the  plaintiff  claimed  "  60L  for 
Boney  had  and  reoeivedf  4e.|  and  on  an  at- 


OOAL  MINE. 
See  CovsHAirr. 

COMMITMSlirr. 
See  VAdRANT  Act. 

CONSIDERATIOK. 
Sm  GuABAMtUy  (1). 
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Tb«  Mceptanee  by  a  creditor  of  the  fole  aad 
ieparato  liabiUtj  of  one  of  two  or  more  Jtnni 
debtors,  Im  a  good  consideration  for  an  agree- 
ment to  cUscharge  all  the  other  debtors  from 
fSabilitf.    Lyik  Y.  AmU,  M9. 

CONSIGNOR  AND  C0NSION2X. 

In  1845,  the  defendanta,  oommiflsion  agenti 
in  London,  wrote  to  the  plain tiffa,  merohanti  at 
Madraa,  ai  follows : — 

<'  At  the  request  of  Messrs.  E.  A  L.,  of  Glas- 
gow, we  beg  to  open  a  credit  in  jonr  iavonr  to 
the  extent  of  15004,  to  be  applied  to  the  exe« 
ention  of  an  order  thej  have  given  you  for 
Uadras  handkerchiefs,  and  for  cost  of  which,  as 
produced,  you  mi^  draw  on  us  at  the  customary 
date,  on  forwarding  bills  of  lading  to  our  order." 
In  consequence  of  this  letter,  two  orders  given 
by  K.  A  L.  were  executed  by  the  plaintifb,  who 
forwarded  the  goods  and  bills  of  lading  to  the 
defendanto,  and  they  accepted  and  paid  bills 
drawn  on  them  in  accordance  with  the  letter. 
In  Februaiy,  1847,  E.  A  L.  wrote  to  the  plain- 
tifi,  enclosing  patterns  for  a  third  order,  and 
saying,  **  Tou  will  flraw  for  cost,  and  consign 
goods  as  before."  The  plaintiffs  executed  this 
order,  and  on  the  21at  of  Angust  shipped  the 
goods  on  account  of  E.  A  L.,  and  sent  to  the 
defendanto  the  inyoioe  and  bill  of  lading  en- 
dosed  in  a  letter,  saying,  "  We  hare  as  usual 
drawn  upon  you  at  six  months  for  the  equiva- 
lent of  the  amount  of  invoice."  The  bill  of 
lading  stated  the  goods  to  have  been  "shipped 
by  the  plaintiffs,  and  to  be  deliverable  to  the 
defendants  or  their  assigns,  on  payment  of 
fireight"  The  invoiee  stated,  that  the  goods 
were  "  consigned  to  the  defendanto  on  account 
and  risk  of  K.  A  L."  The  letter  conteining  the 
bill  of  lading  and  invoice  was  received  by  the 
defondanto  on  the  26th  of  August^  and  the 
goods  arrived  in  London  on  the  21st  of  October. 
On  the  same  day,  the  plaintiffs'  agent  received 
a  bill  drawn  against  the  goods,  and  caused  it 
to  be  presented  to  the  defendanto  for  acceptance, 
but  they  refused  to  accept  it  On  the  27th  of 
October  K.  A  L.  stopped  payment  The  goods 
were  received  by  the  defendanto  under  the  bill 
of  lading,  and  sold,  and  the  proceeds  retained 
by  them.  On  the  4th  of  March,  1848,  the  plain- 
tUb  gave  the  defendanto  notice  that  they  claim- 
ed to  stop  th«  goods  in  transita,  the  defendanto 
having  refurod  to  acoept  the  bills;  and  the 
plaintiffs  BttbMquently  brought  an  action  to  re- 
cover the  proceeds  of  the  sale  as  money  received 
for  their  use: — Held,  first,  that  it  was  a  question 
for  the  Judge,  and  not  for  the  jury,  to  decide 
whether,  under  the  chroumstances,  the  property 
in  the  goods  veetod  absolutoly  in  K.  A  L.,  or 
merely  conditionally  on  the  acceptance  of  the 
bill  by  the  defendanto. 

Secondly,  that  the  contract  was  not  suVject 
to  the  condition,  either  precedent  or  subsequent 
that  the  defendanto  should  acoept  the  bill,  but 
that  the  property  in  the  goods  vestod  absolutoly 
In  K.  A  L.  upon  the  delivery  on  hoard  the  ship 


and  transmissien  of  the  bill  of  lading  to  tha 
defendants. 

Also,  that  if  the  plaintilb  had  intonded  to  pre« 
serve  their  right  of  property  in  the  goods  until 
the  bin  was  aoceptod,  they  should  have  toans- 
mitted  the  bill  of  lading  endorsed  in  blank 
to  an  agen^  to  be  delivered  over  only  in  cast 
the  bill  was  accepted.    jC«y  v.  OoUtworth^  ^9i 

CONSTABLE. 
SteWAxstASf, 

CONTRACT. 

Se€  CoHsieNOR  A.jn>  CoKiiona. 
PABTiEa  TO  AonoH,  (3). 
RAn^wAT  CoMPAxr. 

CORPORATION. 
Sm  Railway  CoiiPAirr,  (1). 

COSTS. 
See  Abbitsatiov,  (2).  1,  S. 
CouRTT  Court,  (4). 
iHSPBcnoir  OF  DoocicBiin,  (4). 
F&Acnci,  (2),  (0). 

The  sureties  of  a  defendanty  on  the  remont 
of  an  indictment  for  a  misdemeanor  by  oertloraii 
from  the  quarter  sessions,  where  the  defendani 
has  been  convicted,  are  liable  to  pay  tha 
proseoutw  his  costo,  although  there  is  no  sndi 
undertaking  In  the  condition  of  the  recog. 
nisance,  or  direct  provision  to  that  effect  in  tha 
stotuto  6  WilL  A  M.  o.  11. 

The  recognisance,  in  the  marpxk  of  which 
there  was  the  name  of  the  county  of  **  W.," 
was  stated  to  have  been  taken  before  "J.  T., 
Esq.,  one  of  the  justices  for  the  county  of  W. :" 
— Held,  that  it  suflUciently  appeared,  on  general 
demurrer,  that  the  recognisance  had  been  taken 
in  the  county  for  which  the  said  J.  T.  was  a 
Justloe.    Begina  v.  Hodgeon,  91S 

COUNTY  COURT. 

See  Cbbtiorabi. 
Evidence,  (0). 
Frisndlt  Bocibtt. 
Notice  of  Actiov. 

(1).  Juriedietum, 

By  a  written  agreement,  the  plalntlfb  let  to 
the  defendant  certain  premisea  at  a  rent  of 
20«.  a  week,  payable  as  demanded ;  four  weeks' 
notice  to  quit  from  any  day  to  be  sufficient 
During  the  continuance  of  this  tenancy,  the 
plaintiffii  verbally  agreed  with  the  defendant  to 
accept  10«.  a  week,  which  was  accordingly  paid, 
and,  on  two  occasions,  the  drfendant  submitted 
to  a  distress  for  that  amount  :^Held,  that  no 
new  demise  was  thweby  created,  and  conse- 
quently the  county  court  had  no  jurisdietioB 
under  the  122d  section  of  the  9  A  10  Viet  c 
05,  the  rent  being  above  69L  OrmeUjf  t. 
Vit^,  SI* 
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(2).  Ahandonnunt  of  Exee$9, 

Where  a  plaintUF,  having  a  cause  of  aetion 
to  an  amoant  exceeding  50^.,  iseaee  a  plaint 
in  a  ooun^  ooart  for  that  amount  only,  it  Is 
not  necesearjy  in  order  to  give  the  court  juris- 
diction, that  entry  of  the  abandonment  of  the 
excess  should  appear  on  the  plaint  or  summons ; 
but  it  is  sufBoient  if  such  entry  be  made  at  the 
hearing  of  the  cause.    iMoae  y.  Wjfld,         163 

(3).  Nontuit, 

1.  The  Judge  of  a  county  court  has  power  to 
nonsuit  the  plaintiff  in  all  cases  in  which  the 
Judge  of  a  superior  Court  can  do  so.  Bobin^on, 
JLpp.  /  Lawrence,  Reap,,  124 

2.  A  plaintiff  in  a  county  court  has  a  right  to 
be  nonsuited  at  any  time  before  the  Jury  have 
delivered  their  verdict,  or,  if  the  cause  be  tried 
by  a  judge  alone,  at  any  lime  before  the  judge 
has  delivered  his  judgment  (hUkwaite,  App,; 
BwMh,  Beep.,  880 

8.  The  defendant^  a  brewer,  let  to  the  plain- 
tiff a  public-house,  on  the  terms  (among  others) 
that  the  plaintiff  should  purchase  of  the  defend- 
ant all  the  malt  liquor  consumed  on  the  pre- 
mises :  provided  that^  in  case  of  any  breach  of 
that  agreement,  the  plaintiff  should  forfeit,  as 
liquidated  damages,  the  sum  of  bOL,  secured  by 
the  promissory  note  of  the  plaintiff.  The  de- 
fendant endorsed  over  the  note  for  value ;  and 
the  plaintiff,  having  been  compelled  to  pay  it, 
entered  a  plaint  in  the  county  court  against 
the  defendant,  and  stated  in  the  summons  and 
particulars  that "  the  cause  of  action  was  money 
paid  for  the  use  of  the  defendant  to  the 
endorsees  of  the  note,  for  which  he  never 
received  from  the  defendant  any  value  or  con- 
sideration." At  the  trial  before  a  jury  it 
appeared  that,  on  the  plaintiff's  taking  posses- 
sion of  the  premises  in  October,  1849,  he  com- 
menced ordering  beer  from  the  defendant^  and 
continued  to  do  so  until  February,  1850.  The 
plaintifCproposed  to  prove  that  the  beer  supplied 
by  the  defendant  subsequentiy  to  Christmas, 
1849,  was  unmarketable.  This  evidence  was 
objected  to,  but  received  by  the  judge.  The 
defendant  submitted  that  tiiere  was  no  case 
for  the  jury,  and  that  the  plaintiff  must  be 
nonsuited.  The  plaintiff  refused  to  be  non- 
suited ;  and  the  judge  left  it  to  the  jury  to  say 
whether  the  liquor  supplied  by  the  defendant 
▼as  of  a  marketable  quality ;  and  they  found  a 
verdict  for  the  plaintiff.  On  appeal  to  this 
Court  under  the  18  A  14  Vict  c.  01,  the  case, 
which  was  stated  by  the  judge,  set  out  his  direc- 
tion to  the  jury,  though  not  necessary  to  render 
intelligible  the  points  of  law  which  he  formally 
submitted  for  the  opinion  of  the  Court : — Held, 
in  answer  to  the  questions  so  submitted,  first» 
that  the  term  «  nonsuit"  in  the  9  A  10  Vict  c 
95,  has  the  same  meaning  as  in  ordinary  legal 
proceedings,  and  consequentiy  that  the  county 
court  judge  had  no  power  to  nonsuit  the  plain- 
tiff against  his  will,  but,  in  the  absence  of  any 
case  for  the  jury,  should  have  directed  a  verdict 
in  the  defendant 


Secondly,  that  the  same  rule  of  eonstmelia* 
should  be  applied  to  the  summons  and  paxtien 
lars  in  the  county  courts  as  in  the  superior 
Courts ;  and  therefore,  in  this  case,  the  sum- 
mons and  particulars  sufficientiy  deeetibed  th« 
cause  of  action,  as  the  defendant  could  not  haT« 
been  misled  by  them ;  and  that  evidence  as  to 
the  quality  of  the  beer  was  F^'yiw^M^  under 
them. 

Held,  also,  that,  under  the  18  A  14  YUL  e. 
61,  ss.  14, 15,  the  Court  of  appeal  is  not  eon- 
flned  to  the  precise  questions  submitted  to  them, 
but  may  decide  upon  the  whole  case  as  stated ; 
and  therefore,  looking  at  the  summing  up  in 
this  case,  it  was  erroneous ;  for  the  drcumstanee 
of  the  defendant  having  on  one  or  two  occa- 
sions supplied  the  plaintiff  with  bad  beer,  did 
not  authorise  him  to  avoid  the  contract,  but  lie 
should  have  returned  the  beer,  and,  if  better 
were  not  sent  instead  of  it,  he  mighty  on  the  par- 
ticular occasion,  procure  seme  elsewhere ;  and 
if  the  defendant  continued  to  send  bad  beer,  he 
might  sue  him  on  the  implied  contract  that  he 
would  supply  beer  reasona}>ly  fit  to  be  drunk. 
Staneliffe,  App, ;  Clarke,  Seep,  439 

(4).  Cotte. 

Power  of  Judge  to  etHify, 

1.  TTnder  the  12th  section  of  the  County 
Courts  Extension  Act,  13  A  14  Vict  c  61,  a 
Judge  has  power  to  certify  for  costs,  where 
the  sum  recovered  in  actions  of  contect  is  201., 
and  in  tort  bL     Oarby  v.  HarrU,  591 

Cotte  on  Appeal, 

2.  In  an  appeal  from  the  county  court  »  a 
general  rule,  the  sticcessfiil  party  is  entitied  to 
costs.    Bobtneon  v.  Lawrtnee,  123 

SuntY.  Wroy,  126,  n. 

8.  Where  the  plaintiff,  before  verdict,  applied 
to  be  nonsuited,  which  the  judge  revised,  but 
stated  that  he  would  give  the  plaintiff  leave  to 
move  to  set  aside  the  verdict  and  to  enter  a 
nonsuit,  and  the  plaintif!^  without  moving  in 
pursuance  of  such  leave,  appealed  against  the 
decision,  the  Court  allowed  the  plaintiff  the 
costs  of  the  appeal.     OuthwaiU  v.  Hudeon,  880 

In  Caaee  of  eoncwrrent  Juriedietion, 

4.  Where  the  superior  Courts  have  a  concur*- 
rent  jurisdiction  with  the  county  courts  under 
the  128th  section  of  the  9  A  10  Vict  c  95,  or  hi 
cases  where  no  plaint  could  have  been  entered 
in  any  county  court  or  where  the  cause  is  re- 
moved from  tiie  county  court  by  certiorari,  the 
superior  Court  or  a  Judge  thereof  is  bound  by 
the  18  A  14  Vict  c  61,  s.  13,  on  being  satisfied 
that  the  case  falls  within  the  128th  section,  to 
make  an  order  that  the  plaintiff,  who  has  reco- 
vered less  than  202.  in  a  superior  Court,  shall 
recover  his  costs.    Aeplin  v.  Blaekman,       386 

6.  The  plaintiff  and  defendant  who  dwelt 
less  than  twenty  miles  apart^  entered  into  a 
written  agreement^  by  which  the  former  en- 
gaged to  supply  the  latter  with  goods  of  a  cer- 
tain quality  and  at  a  fpeeifled  pdee.    After  the 
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deliyery  of  a  portion  of  the  g oods,  the  defend- 
ant refased  to  take  the  remainder,  on  tke  {fronnd 
that  they  were  not  of  the  qnalitj  agreed  upon. 
The  plaLntUr  thereupon  saed  the  defendant  in 
one  of  the  superior  Courts,  to  reooyer  tiie  amount 
of  the  goods  so  delirered;  and,  at  the  trial, 
he  gave  in  eridenoe  the  written  agreement,  and 
reeoTored  a  rerdiet  for  the  amount  of  the  goods 
supplied,  at  the  prioe  stated  in  the  agreement 
This  agreement  was  executed  by  both  parties, 
at  a  place  within  the  jurisdiction  of  a  court 
within  which  the  defendant  dwelt  at  the  time 
of  action  brought^  and  the  amount  reooyerld 
was  below  202.: — Held,  that  this  was  not  a 
case  in  which  the  superior  Court  had  concurrent 
jurisdiction;  and  therefore,  that  the  plaintiff 
was  not  entitled  to  costs.  Norman  t.  Mar- 
chant,  723 

(6).  Band  on  Bemoval  of  i?<p28in»  Suit, 

On  the  remoTal  of  a  replevin  suit  from  a 
oountj  court  into  a  superior  Court,  under  the 
9  4^  10  Vict  c.  95,  88. 121  1 127,  the  judge  of 
the  oounty  courts  instead  of  taking  the  bond 
to  the  other  party  to  the  suit,  as  required  by 
the  127th  section,  took  it  to  himself  as  his 
trustee.  The  suit  was  prosecuted  in  the  Court 
abore,  but  without  effect,  and  the  bond  thereupon 
beeame  forfeited,  and  the  judge  of  the  oounty 
oourt  brought  an  action  upon  the  bond : — ^Held, 
first,  that  the  preliminaries  required  to  be 
obeerred  by  the  12l8t  and  127th  sections  were 
not  conditions  precedent  to  the  validity  of  the 
bond,  and  that  it  was  valid  as  a  voluntary 
bond. 

Secondly,  that  the  irregularity  in  the  pro- 
ceedings, in  not  removing  the  suit  by  a  cer- 
tiorari founded  on  a  proper  bond,  had  been 
waived  by  the  proceedings  taken  in  the  Court 
above. 

Thirdly,  that  the  obligee  of  the  bond  was 
entitied  to  recover  in  the  action  upon  it,  as 
trustee  of  the  party  for  whom  he  took  it,  all 
the  oosts  incurred  by  the  latter  in  the  replevin 
suit.     Stana/eld  v.  HellatoeU,  .    373 

COVENANT. 
See  Lbase. 

Railway  Cokpany,  (3). 

An  indentare  of  lease,  by  which  certain  coal 
mines  in  the  North  of  England  were  demised 
for  the  term  of  forty-two  years,  contained  the 
following  covenant  by  the  lessees : — "  And  also, 
that  they  the  said  lessees,  their  executors,  Ac, 
or  their  servants  or  workmen,  should  and  would 
once  in  every  month,  or  oftoner,  during  the  said 
term,  at  their  own  expense,  draw  to  bank  at 
some  of  Uie  pits  or  shafts  of  the  said  collieries 
or  coal  mines  thereby  demised  (provided  that 
the  same  should  be  pits  or  shafts  fh>m  which  the 
coals  of  the  thereby  demised  collieries  should 
not  be  worked  by  an  outstroke),"  i.  e.  by  means 
of  pits  or  shafts  upon  the  surface  of  the  adjoin^ 
ing  mines — "  and  lay  in  some  convenient  place 
in  that  behalf^  upon  the  said  lands  and  premises 


of  the  said  lessors,  for  the  said  lessors,  their 
heirs  or  assigns,  all  the  manure,  compost,  and 
dung,  to  be  made  and  bred  by  the  horses  em- 
ployed under  ground  in  worldng  the  said 
demised  collieries,  and  should  spend  and  bestow 
so  much  thereof,  and  of  all  such  dung,  manure^ 
compost^  Ac,  as  should  be  made,  bred,  or  arise 
in,  under,  or  upon  tiie  said  estete,  lands,  and 
premises  of  the  said  lessors,  or  any  part  thereof, 
as  might  be  necessary  for  that  purpose,  in 
dressing  and  manuring  any  lands  or  grounds 
which  they  the  said  loesses,  their  executors, 
Ac,  or  any  of  them,  might,  during  the  said 
term  thereby  granted,  occupy  as  tenante  to  the 
said  lessors  or  either  of  them,  their  or  either  of 
their  heirs  or  assigns."  The  lease  contained 
various  clauses  which  spoke  of  the  pits  or  shafts 
to  be  sunk  on  the  demised  premises,  but  did  not 
contain  any  express  covenant  by  which  the 
lessees  were  either  bound  to  sink  a  pit,  or  to 
work  the  mines ;  and  it  was  also  doubtful  whe- 
ther the  lessees  were  empowered  to  work  the 
demised  mines  by  "  ontstroke :" — Held,  that  no 
covenant  could  be  implied  from  the  preceding 
covenant,  which  imposed  upon  the  lessees,  upon 
the  mines  being  worked,  and  manure  being 
made  within  them,  the  obligation  of  sinking 
a  pit  or  shajft  upon  the  demised  lands,  although 
they  might  be  liable  for  a  breach  of  covenant 
in  working  the  mines  by  outetroke.  Jamet  v. 
The  Hon,  W,  E,  OoekraM,  170 

CUSTOM. 

Ste  SCRTBTOR  OF  HIGHWAYS. 

CUSTOM  OP  THE  COUNTRY. 
Sf  Landlord  and  Tenant. 

DAMAGES. 
See  Plbadinq,  XL  (3). 

In  case  for  selling  goods  distrained  for  rent 
without  appraisement,  the  measure  of  damages 
is  the  real  value  of  the  goods  sold,  minna  the 
rent  due. 

If  a  Judge  at  Nisi  Prius  does  not  inform  the 
jury  what  is  the  proper  measure  of  damages  on 
an  issue  on  which  it  is  admitted  that  the  plain- 
tiff is  entitled  to  a  verdict  and  to  damages,  the 
Court  will  direct  a  new  trial,  although  the  point 
was  not  taken  by  the  plaintiff's  counsel  at  the 
trial     Knight  v.  Egerton,  407 

DEMISE. 
See  License. 

DEVISE. 
See  Legacy  Duty. 

(1).  Creation  of  Truet, 

A  tostetor  made  his  will  in  the  following 
terms : — **  I  give  and  bequeath  all  my  property, 
of  whatsoever  description,  to  my  wife,  for  the^ 
maintenance  of  herself  and  our  children"  (nam- 
ing seven  in  number),  "  and  I  constitute  my  said 
wife  to  be  sole  executrix  of  thiB  my  will,"  Ao.  ^-« 
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field,  Uimt  ft  trust  wm  thereby  eonetitnted  for 
the  benefit  of  the  ehttdren,  snd  that  the  exeev- 
triz  was  bgand  to  deliver  an  aooount  to  the 
LegMSj  Datj  OfBoe.    In  re  Harri§,  di4 

(2).  Duration  <if  TrutL—Ettmtt  Tail. 
By  ft  will  (made  before  1838)  ft  testator  devised 
m  foUowB : — "  I  give  and  devise  to  A.,  B.,  and 
C,  and  their  heirs  and  assigns,  all  that  (naming 
the  premises),  upon  tmst,  nevertheless,  to 
reeeive  the  rents  and  profits,  and,  after  dednot- 
ing  all  taxes  and  expenses  whatsoever,  to  pay 
the  same  unto  sneh  persons  and  for  sueh  pnr- 
poses  as  my  daughter  B.  M.  shall  direct,  and/or 
want  of  soQh  direotlon,  to  and  for  her  sole  and 
•eparato  use ;  and  from  and  immediately  after 
the  deoease  of  my  said  daoghter,  upon  trust, 
to  pay  and  apply  the  said  rents,  Ae.,  for  and 
towards  the  maintonanee  and  edneatioB  of  my 
Mid  daughter's'  ohildren  then  living,  daring 
their  minority ;  and  upon  the  youngest  living 
•f  my  said  daughter's  ehildren  attaining  the 
age  <^  twenty-^ne,  I  give  and  devise  the  said 
house  and  premises  unto  all  the  ohildren  of  my 
Mid  daughter  who  shall  be  then  living,  in  equal 
shares  and  proportions,  share  and  share  alike." 
In  one  of  the  devises  contained  in  the  will, 
an  estate  in  fee  was  devised  to  the  testator's 
grandson,  on  attaining  twenty-one  years ;  and 
by  ft  eonolttding  danse  of  the  will,  the  testator, 
as  to  the  residue  of  his  estete  not  before  speeifi- 
oally  disposed  of,  devised  and  bequeathed  the 
same  to  his  eldest  son,  to  hold  to  him,  his  heirs, 
executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  of  the  several  estetes,  abso- 
lutely for  ever;  and  the  testator  also  authorised 
his  trustees,  at  their  discretion,  from  time  to 
time  to  grant  leases  of  any  part  of  the  premises 
in  trust,  for  any  term  not  exceeding  twenty-one 
years,  at  the  best  rent  that  could  reasonably  be 
obtained,  but  without  teking  any  fine  for  such 
leases  :-*Held,  that  the  estate  of  the  trustees 
and  their  heirs  was  to  continue  only  for  such 
time  as  the  objecto  of  the  trust  required  it;  and 
that  the  power  to  lease  was  a  power  only,  to 
be  exercised  during  the  continuance  of  this 
•state  so  limited  to  them;  and  therefore  that 
the  three  graDdehildren  of  the  testetor  did  not 
take  a  fee  in  the  premises  in  question,  but  took 
estates  for  life  only  as  tenanU  in  common.  Doe 
d.  KimUr  v.  Cafe,  675 

^  (3).  Fee  Simple. 

A  testator,  by  his  will  (made  before  the  pass- 
ing of  the  7  WiU.  4  A  1  Vict  o.  26),  devised 
as  follows : — ''  I  give  and  bequeath  to  my  son 
J.  W.  all  that  farm  or  estate  I  bought  of  Mr. 
B.,  of  London,  containing  about  twenty  acres, 
situate  at  the  Quinton,  in  the  parish  of  H.,  in 
•he  county  of  8.,  and  in  the  occupation  of  my- 
self, my  son  O.  W.  and  W.  J."— Held,  that  the 
son  took  aaostote  iu  fee-simple  in  the  property. 
BurUmr.  White,  720 

ItfSCLAIMBR. 
Kee  Patsit. 


BI8TBBS8. 

See  BoBonas  Bats,  1. 
Daxaobs. 
Plkading,  H.  (2),  in. 

EVIDEXCB. 

See  Chbck. 
Patmurt. 
Pbincipal  axd  AoEjrr. 

(1).  Entriee  of  Beceaetd  JReeeiver. 

On  an  issue  as  to  the  right  of  L.  to  a  certain 
fishery,  entries  of  a  deceased  receiver,  ehargiag 
himsalf  with  the  receipt  of  rent  from  a  sub- 
receiver,  due  from  certain  persons  (of  whom  the 
sub-receiver  was  one)  for  fixing  a  net  in  the 
fishery,  are  evidence  in  support  of  L.'s  zighv 
Perdval  v.  Naneon,  1 

(2).  AmeieiU  Airety . 

Queen  Blixabeth,  in  the  9th  year  of  her  reign, 
granted  the  lordship  of  Denbigh  in  fee  to  tha 
Barl  of  Leicester,  who  mortgaged  it  to  the  Cor- 
poration of  London,  and  died  in  the  30th  ma. 
In  the  33d  Elii.  the  corporation  conveyed  the 
lands  to  the  Crown,  and  oovenaated  to  deliver 
up  all  munimenta  of  title,  surveys,  Ac,  and  tha 
property  has  ever  since  remained  in  the  posses 
sion  of  the  Crown.  In  the  reign  of  Charles  L, 
the  Crown  granted  in  fee  fhrm  '^  a  messuage  and 
escheat  lands  and  tenements,  containing  by 
estimation  112  acres  of  arable,  Ac,  lands,  aitonte 
in  the  vill  of  Eemynyved,  now  or  late  in  the 
tenure  or  occupation  of  David  t^  John  ap 
David."  In  replevin  of  a  distress  for  this  rent, 
made  in  certain  closes  of  a  form  called  Plaa 
Bach,  the  defendant  for  the  purpose  of  pioving 
that  Pias  Bach  was  parcel  of  the  112  aoves  of 
escheat  lands  out  of  which  the  rent  issued, 
tendered  in  evidence  the  following  Survey,  from 
the  office  of  Land  Revenue  Becords : — "  Lor^ 
ship  of  Denbigh — Survey  taken  in  the  reign  of 
Queen  Elisabeth  11th.  The  Comot  of  Kyn- 
meroh.  The  presentment  of  the  jury  of  survej 
for  ferm  lands  within  the  Comot  of  Kynmerch." 
Various  townships  were  then  mentioned,  and 
amongst  them  Eemynyved ;  as  to  which  it  was 
stated,  that  David  ap  John  ap  David  occupied 
certain  parcels  of  land,  and,  amongst  them,  one 
messuage  called  "  y  Place  Baghe,"  and  in  the 
margin  were  the  words,  <' Acrei  112,  IL  3«.  id.** 
The  defendants  also  gave  in  evidence  the 
acconnte  of  the  Crown  Ministers  for  the  lord- 
ship of  Denbigh,  in  the  time  of  Elixabeth  and 
James  L,  containing  references  to  other  parts 
of  the  Survey : — Held,  that  the  Survey  was  not 
admissible  in  evidence.    Daniel  v.  WilkiH,  i29 

(3).     Competency  of  Wife  for  or  agaimet  hetr 

Stuband. 

The  U  A  15  Vict  c.  99,  has  not  rendered  n 
wife  a  competent  witness  for  or  against  her 
husband  in  civil  proceedings. 

Whether  the  testimony  of  a  wife  is  admissible 
if  the  objection  to  her  competency  be  waived^ 
jncsrs. 


EVIDENCB. 


PACTORT  ACT. 
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But  wh0M  the  objeotton  is  tekeii,  and  the 
Judge  thereiipoii  rales  that  the  eTidenoe  is  in- 
admissibley  although  the  ooonsel  fbr  the  oppo- 
site party  is  afterwards  willing  to  waiye  the 
eljeotioD,  the  Jadge  is  not  therefore  bound  to 
admit  the  evidence.    Barbat  ▼.  Allen,  609 

(i).  Entr^  of  Bailiff  muUr  Warrtmi, 

Trespass  for  breaking  and  entering  the  plain- 
tiff's dweliing-hoase,  and  seising  his  goods. 
Plea,  that  T.  reoorered  a  judgment  against  H., 
and  thereupon  issued  a  writ  of  iL  fa.  dirsoted 
to  the  sheriiF,  who  made  and  delivered  his  war- 
xant  to  the  defendant,  a  bailill^  io  be  ezeented, 
by  virtue  of  which  writ  and  warrant  the  defend- 
ant, as  bailiff,  seised  the  goods  of  H.  in  the 
plaintiff's  dwelling-house.  Replication,  tlutt, 
although  T.  recovered  Judgment,  and  sued  out 
•uch  writ,  and  the  sheriff  made  and  delivered 
to  the  defendant  sueh  warrant  as  in  the  plea 
mentioned,  nevertheless  de  ii^uria  absque  re- 
nduo  eanssB. — ^Issue  thereon :— Held,  that,  on 
these  pleadings,  the  judgment^  writ,  and  war- 
rant being  admitted,  there  was,  in  the  absence 
of  proof  to  the  contrary,  evidence  that  the 
defendant  entered  under  the  warrant  Biekard 
Mewitt  V.  Maequire,  80 

(5).  Prior  Authority  or  Btxtifleation  of  wrong- 
ful Act, 

The  plaintiil^  being  desirous  of  going  by  an 
exonrsion  train  ttom  Monks  Feny  (the  defend- 
ants' station)  to  Bangor  and  back,  inquired  of 
the  dork  at  the  former  station  by  what  train  he 
eould  return  ,*  the  clerk  informed  him  that  his 
ticket  would  be  available  by  the  evening  train 
from  Bangor :  the  plaintiff  accordingly  obtained 
an  excursion  ticket,  and  returned  by  the  train 
mentioned  by  the  dork.  On  arriving  at  the 
platform  near  to  the  Chester  station,  a  railway 
servant,  who  had  charge  of  the  train,  upon  re- 
eeiving  the  plaintiff's  ticket  told  him  that  he 
had  come  by  the  wrong  train,  and  that  he  must 
pay  2«.  M,  more.  This  the  plaintiff  refused  to 
pay,  and  he  was  thereupon  taken  into  custody 
by  a  railway  servant,  under  the  direction  of  a 
superintendent ;  but,  after  having  been  a  short 
time  in  custody,  he  paid  the  money  under  pro- 
test, and  was  released.  It  appeared  that  the 
Chester  station  was  occupied  by  the  defendants' 
Company,  and  by  several  other  railway  Compa- 
nies ;  but  one  of  the  witnesses  stated  that  he 
believed  the  person  who  took  the  plaintiff  into 
enstody  to  be  one  of  the  servants  of  the  de- 
fendants' Company.  The  plaintiff's  attorney 
having  written  to  the  secretary  of  the  defend- 
ants' Company  for  compensaUon,  received  a 
written  answer  from  him,  requesting  that  he 
might  be  furnished  with  the  date  of  the  Crmns- 
aotion,  and  promising  to  make  the  necessary 
inquiries.  The  secretary  also  stated,  that  it  was 
an  awkward  business,  and  that  the  blame  would 
fall  upon  the  clerk  at  the  station,  who  had  given 
the  lalse  itiformation ;  and  he  also  offered  to 
repay  to  the  plaintiff  the  sum  of  3«.  Oct.  he  had 
been  eompelled  to  pav; — UidAf  in  as  action 


agidnst  the  defendants  for  the  arrest,  that  the 
eireumstances  of  the  ease  did  not  afford  any 
evidence  that  the  arrest  had  been  made  by  any 
authority,  either  express  or  implied,  given  by 
the  Company,  or  that  they  had  ratified  the  act* 
Booy.  The  Birkenhead,  Laneaehire,  and  Cheehire 
Junction  Bailway  Company,  86 

(6).  Be/erenoe  of  Plaint  in  Oowniy  CoufU 

To  an  aotion  of  assumpsit  for  goods  sold,  4e., 
the  defendant  pleaded,  that  the  plaintiff  had 
entered  a  plaint  in  a  county  court  for  the  same 
cause  of  action,  and  that  the  plaintiff  and  de- 
fendant mutually  referred  the  aotion  in  ^e 
eoun^  court  and  all  matters  in  difference,  te 
arbitration,  and  that  the  umpire  afterwards 
made  his  award  of  and  eoneerning  the  matters 
in  difference,  Ac. ;  and  that  the  defendant  had 
been  always  ready  and  willing,  Ac,  to  perform 
his  part  of  the  award,  Ae.  Replication,  that 
the  umpire  did  not  make  his  award  of  and 
concerning  the  matters  in  difference: — Held, 
that  the  allegation  that  the  plaintiff  and  de- 
fendant  mutually  referred  the  action  in  the 
county  court  and  all  matters  in  difference,  was 
supported  by  proof  of  an  order  of  reference 
made  by  the  judge  of  the  county  court,  under 
the  powers  given  him  by  the  9  &  10  Vict.  c.  95, 
s.  77,  by  consent  of  the  plaintiff  and  defendant. 
Boper  V.  Levy,  hb 

(7).  AdmittibUity  of  AgreewMni  mihoui  Stamp 
A  doeument^  which  purports  to  be  an  agree- 
ment, and  is  valid  upon  the  face  of  it,  but 
which  is  tendered  in  evidence  to  show  the 
transaction  with  whioh  it  is  connected  to  be  a 
fraud,  is  admissible,  although  unstamped. 

The  plaintiff  entered  into  a  written  agree> 
ment  with  a  third  party  to  race  their  horses 
upon  certain  terms,  and  he  deposited  the  amount 
of  his  stake  with  the  defendant.  The  race  was 
ran,  and  the  plaintiff's  hone  was  beaten ;  but 
he  afterwards  diioovered  that  the  whole  trans- 
action was  a  concocted  fraud: — Held,  in  an 
action  to  recover  back  the  stake,  after  notice 
given  not  to  pay  the  amount  over,  that  the 
written  instrament,  although  unstamped,  was 
properly  admitted  in  evidence  in  proof  of  the 
fkaud.    Solme$  v.  Sixemith,  803 

BSTOPPEL. 
See  BoHD. 

EXECUTION. 
See  Shbripf. 

EXECUTOR. 

See  Attorvet,  (3).  1. 
Lbgact. 
MoHBT  Paid,  (1) 

FACTORY  ACT. 
(7*8  Vict.  c.  16.) 
1.  Held  in  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Court  of  Exchequer,  tha^ 


052 


PAOTORT  ACT. 


FRBiaHT. 


under  the  Faoiory  Aot»  7  A  8  Vict  e.  15,  b.  21, 
the  oooupier  of  a  mill  is  only  bound  to  provide  a 
■eonre  fence  for  the  mill-gearing  and  maoh.i- 
nerj,  and  to  keep  up  the  fence  when  the  parts 
required  to  be  fenoed  are  in  motion  for  some 
manufaotnring  process.  Therefore,  where  the 
declaration  stated  that  the  defendants  were  the 
oocnpiers  of  a  building  in  which  steam  power 
was  used  to  work  machinery  employed  in  manu- 
fkoturing  cotton,  and  in  part  of  which  building 
there  was  certain  mill-gearing,  being  a  shaft, 
which  was  worked  and  put  in  motion  by  the  said 
■team  power;  yet  the  defendants  disregardied 
their  duty  in  this,  that  the  shaft  was  not  securely 
fenced,  contrary  to  the  form  of  the  statute, 
whereby  the  plaintiff  receiTcd  great  bodily 
iiOuiy,  Ac. ;  such  declaration  was  held  bad  in 
arrest  of  judgment,  for  not  showing  that,  at  the 
time  of  the  accident,  the  machinery  was  in 
motion  for  some  manuihotnring  process.  Oo9  t. 
Piatt,  460 

2.  The  machinery  of  a  cotton  fiMtory  was 
worked  by  a  steam-engine,  which  drove  an 
horisontal  shaft,  passing  along  the  lower  floor 
of  the  factory.  This  horisontal  shaft  moved 
■ereral  yertical  shafts  which  passed  through 
the  upper  floors,  and  woriied  the  machines  by 
which  the  cotton  was  manufactured  in  the  differ- 
ent rooms  of  the  factory.  One  of  these  vertical 
thafts  had  its  fencing  removed  for  the  purpose 
of  repair,  and  all  the  machines  which  were 
worked  by  this  shaft  were  at  rest ;  but  the  ver- 
tical shaft  itself  revolved,  and  the  process  of 
manulhcture  continued  to  be  carried  on  in  the 
other  rooms  of  the  factory  >-^He]d,  that  the 
master  of  the  faotoiy  was  not  liable  under  the 
21st  section  of  the  Factory  Act,  7  &  8  Vict  c. 
16,  for  an  accidental  injury  occasioned  to  a  lit- 
tie  girl,  in  the  room  where  no  manuftscturing 
process  was  being  carried' on,  by  the  revolution 
of  this  vertical  shaft     (he  v.  Piatt,  923 

FEME  COVERT. 

See  Fines  and  Rbcovbrus  Act. 

FINES  AND  RECOVERIES  ACT. 
(3  A  4  Will.  4>  c.  74.) 

A  deed,  executed  by  a  married  woman,  to 
pass  real  estate,  and  indorsed  with  a  memoran* 
dum  of  acknowledgment  before  a  Judge,  Ac, 
under  the  84th  section  of  the  3  A  4  WiU.  4,  c 
74,  is  not  effectual,  unless  a  certificate  of  that 
acknowledgment  be  filed  of  record  in  the  Court 
of  Common  Pleas,  as  required  by  the  85th  sec- 
tion.    JoUy  V.  Handeoek,  820 

FISHERT. 
iS<se  EviDiNCB,  (1). 

FOREIGN  JUDGMENT. 

ao  an  action  on  a  judgment  of  the  Supreme 
Court  of  the  colony  of  the  Cape  of  Good  Hope, 
the  defendant  pleaded  in  bar,  that,  before  the 
feoovei7  of  the  judgment  by  an  Ordinance  of 


that  colony  relating  to  the  administimtioa  and 
distribution  of  insolvents'  estates,  it  was  enactedif 
that  the  Supreme  Court  might»  upon  petition  of 
the  insolvent,  accept  the  surrender  of  his  estate^ 
and  place  it  under  sequestration  in  the  bands 
of  the  Master  of  the  Court;  and  that  fiirther 
execution  of  any  judgment  against  the  insolvent 
or  his  estate  should,  after  the  order  for  seques- 
tration had  been  lodged,  be  stayed  during  the 
pendency  of  such  sequestration ;  and  thai  all 
actions  pending  agunst  him  for  any  debt  or  de- 
mand provable  against  the  estate,  and  all  pro- 
ceedings therein  upon  any  order  being  mads 
for  the  sequestration  of  such  estate,  should  be 
stayed.  The  plea  then  stated  the  petition  of 
the  defendant^  the  surrender  of  his  estate,  ihmt 
it  had  been  placed  under  sequestration,  that  ths 
plaintiffs  proved  the  amount  of  the  said  judg- 
ment against  the  defendant's  estate,  that  the 
estate  was  distributed,  and  that  the  plaintifi 
received  1«.  M,  in  the  pound  on  the  amount  of 
the  said  judgment  debt : — Held,  that  the  i^ea 
was  bad.    Frith  v.  WoUattou,  IM 

FRAUD. 
SeeBoKD. 

FREIGHT. 

The  defendant,  a  merchant  in  London,  char- 
tered a  vessel  of  the  plaintiff's  to  bring  horn 
Bombay  a  fhll  and  complete  cargo  at  3Z.  6«l  per 
ton.  The  defendant's  agents  at  Bombay  filled 
the  carrying  part  of  the  vessel,  and  also  the 
cabin,  with  their  own  goods,  and  consigned 
them  to  the  defendant  as  their  factor  for  sale. 
There  was  contradictoiy  evidence  as  to  the  terms 
upon  which  the  cabin  was  filled.  The  bill  of 
lading  was  annexed  to  a  bill  of  exchange^ 
drawn  by  the  agents  upon  the  defendant,  which 
bill  of  exchange  was  sold  to  a  third  party.  Oa 
the  arrival  of  the  ship  in  London,  the  plaintiff 
claimed  freight  for  the  cabin  at  the  then  current 
rate  of  71,  per  ton.  The  defendant  insisted 
that  he  was  entitied  to  the  use  of  the  eabin  as 
well  as  the  other  part  of  the  ship,  at  the  rate  of 
32.  5m.  per  ton,  but  he  charged  his  agents  for 
freight  at  the  rate  of  7L  per  ton,  and  allowed 
them  commission  at  that  rate.  The  goods  were 
stopped,  the  bill  of  exchange  not  having  arrived 
at  maturity,  when  this  action  was  brought  to 
recover  the  above  rate  of  freight  for  the  use  of 
the  cabin.  The  defendant,  after  action  brought, 
paid  the  bill,  and  obtained  possession  of  the 
goods : — Held,  firsti  that  the  defendant  was  not 
under  the  terms  of  the  charter-party,  entiUed 
to  load  the  cabin. 

Secondly,  that  the  Judge  properly  directed 
the  jury,  that,  although  the  defendant's  agents 
at  Btombay  had  no  authority  from  the  defendant 
to  put  goods  in  the  cabin,  yet,  as  the  defendant 
adopted  their  act  by  accepting  the  goods,  and 
charging  his  agents  freight  in  respect  of  them, 
he  was  bound  to  pay  the  plaintiff  the  ewrrent 
rate  of  freight  at  the  time  of  loading. 

Thirdly,— That  the  action  was  not  bcooghi 


FBEIQHT. 


INDICTMENT. 


958 


IM  toon,  >l|io6  the  taking  to  the  goodi  for  the 
porpose  of  obtaining  freight  rendered  the  defend- 
ant liable,  irrespectiTely  of  his  aotoal  poneMion 
after  action  bronght    MUeheaon  t.  Nieol,  929 

FBEBNDLT  SOCIETY. 

Bj  the  22d  vection  of  the  Friendly  Soeieties 
Aet»  13  A  14  Viet  o.  115,  any  dispnte  arising 
between  the  members  of  any  friendly  society 
ftnd  the  trostees,  treasurer,  or  other  officer,  or 
committee  thereof,  shall  be  settled  in  snch 
manner  as  the  rules  of  such  society  shall  direct, 
and  the  decision  so  made  shall  be  binding  and 
conolusiTe ;  but  if  such  dispute  shall  be  of  such 
a  kind,  that»  for  the  settlement  of  it»  according 
to  the  laws  in  f^nrce,  recourse  must  be  bad  to  a 
Court  of  equity,  it  may  be  referred,  at  the  op- 
tim  of  either  party,  to  the  judge  of  the  county 
eourt 

Where,  by  the  rules  of  a  friendly  so^ety, 
disputes  between  members  and  the  trustees 
nay  be  referred  to  the  arbitration  of  a  certain 
number  of  the  committee,  &  dispute,  ;whioh 
affects  the  interests  of  all  the  individual  mem- 
bers of  the  society,  arising  between  some  of  its 
members,  who  are  also  members  of  the  com- 
mittee, and  the  trustees,  where  the  question  is 
not  one  which  necessarily  requires  that  recourse 
should  be  had  to  a  Court  of  equity,  such  dis- 
pute cannot  be  referred  to  the  Judge  of  the 
county  oonrt»  but  must  be  referred  to  other 
members  of  the  committee. 

Where  a  dispute  arose  between  two  of  the 
members  of  the  committee  of  a  friendly  society 
and  the  trustees,  touching  the  distribution  of  a 
ftuid  in  the  hands  of  the  latter;  and  by  one  of 
the  rules  of  the  society,  it  was  ordered  that 
disputes  were  to  be  referred  to  such  members 
of  the  committee  as  should  not  be  personally 
interested  in  the  matter : — Held,  that  the  judge 
of  the  county  court  had  no  jurisdiction  in  such 
ease;  and  the  Court  granted  a  prohibition 
against  ftirther  proceedings  in  a  plaint  issued 
^t  of  the  court  over  which  he  presided. 
GriiUkam  t.  Card,  833 

GAOL. 

Set  BoBouan  Bais,  (2). 
PoobBaiv. 

GUABANTEB. 

St€  POUOT  or  GUABAXnB. 

(1).  mamU  of  LiabUtty. 

Assumpsit  by  the  plaintiff  against  the  de- 
fendants jointly,  upon  the  following  guarantee ; 
— "  In  consideration  that  you  will  sell  to  Mr. 
F.  the  distillery  situate  at,  Ac,  and  will  take 
Mr.  F.'s  acceptance,  to  be  dated  29th  of  Sep- 
tember,  1849,  for  4Q0L  (the  amount  of  the  pur- 
chase-money), and  interest,  payable  at  six 
months  after  the  date,  we  undertake  and 
guaranty  that  the  said  sum  of  4002.  and  interest 
ihall  be  duly  paid  to  you  when  the  said  accept- 
•BM  anlTet  at  maturity,  in  the  proportloB  of 


200L  each: — ^Held,  that  the  defendants  were 
scTcrally  liable  to  the  plaintiff  to  the  extent 
only  of  200{.  each.    Fell  y.  (helin,  185 

(2).  JfMiorofKitMa  wUhin  tke  Staiuie  of  Fru^uU. 

The  plaintiff,  at  the  request  of  the  defendant 
sold  to  C.  some  wine,  to  be  paid  for  by  bills, 
and  reoeiyed  from  the  defendant  the  following 
guarantee,  signed  by  him : — **  Upon  your  hand- 
ing  me  your  two  drafts  upon  C.  respectively  for 
2002.  and  146^  at  six  months  from  this  date,  t 
undertake  to  get  them  accepted  by  him,  and  to 
see  that  they  are  duly  paid."  It  was  afterwards 
discovered  that  the  draft  for  the  wine  mentioned 
as  for  1482.  should  have  been  for  1602.;  and 
accordingly  the  plaintiff  drew  bills  for  2002.  ami 
1402.,  whidi  the  defendant  got  accepted  by  0 , 
and  gave  to  the  plaintiff  and  then  wrote  across 
the  guarantee  as  follows:— "I  have  received 
the  two  drafts  (one  being  for  1502.  instead  of 
1562.,  there  being  an  error  in  the  invoice  of  42.), 
both  accepted  by  C."  The  plaintiff  signed  this 
receipt  but  not  the  defendant  The  plaintiff 
having  declared  on  the  above  instrument  as  a 
contract,  in  consideration  that  the  plaintiff 
would,  at  his  own  expense^  procure  stamps  for 
and  draw  two  bills,  one  for  2002.  and  the  other 
for  1502.,  at  six  months,  and  deliver  them  to  the 
defendant  he  would  get  them  accepted  and  see 
them  paid: — Held,  that  the  instrument  was  a 
valid  memorandum  of  the  contract  declared  on« 
within  the  4th  section  of  the  Statute  of  Frauds^ 
since  the  endorsement,  having  been  made  for 
the  purpose  of  correcting  the  mistake,  and 
being  written  by  the  defendant  on  the  same 
piece  of  paper  as  the  original  undertaking, 
must  be  considered  as  authenticated  by  the 
signature  of  the  defendant    Biuek  v.  Oomperte, 

862 

HABBOUB  COMMISSIONERS. 

(55  Gio.  3,  0.  dxxxiii.) 

The  55  Geo.  3,  c.  dxxxiiL,  authorises  certain 
Harbour  Commissioners  to  charge  s  3um  not 
"  exceeding.  Id.  for  every  ton  or  less  quantity 
than  a  ton,  and  for  eveiy  package  and  parcel 
of  goods,  wares,  merchandise,  Ac,  exported  or 
imported  over  the  ban  of  eertain  rivers."  Tin 
plates  were  exported,  packed  in  wooden  boxes 
for  shipment,  and  such  boxes  formed  part  of 
and  composed  one  entire  quantity  or  shipment 
in  one  vessel  (under  one  bill  of  lading),  and  to 
the  same  consignee,  and  at  an  uniform  rate 
of  freight  on  all  the  tin  plates  so  shipped,  such 
freight  being  paid  on  the  quantity  of  tons 
weight: — ^Held,  that  the  Commissioners  wore 
entitled  to  charge  Id  per  package,  and  wore 
not  bound  to  charge  Id,  per  ton  weight  Jones 
T.  PkiUipe,  85 


HUSBAND  AND  WIFE. 
See  EviDBVCB,  (8), 

INDICTMENT. 
AeCosTf. 


9&4      INFBRIOB  COUBT. 


INSOLVENT  DEBTOR. 


INFERIOR  COURT. 
See  KoncB  or  Aonoir. 

INFIRMARY. 
See  BoBOUttH  Baa,  (8). 

INJUNCTION. 
See  PBAonofl,  (8). 

INSOLVENT  DEBTOR. 

See  FOBBIAN  JuDOmST. 
IirSURAHCB. 

Pbactici,  (8).  2. 

Statutb  or  LwiTATioiis,  (2). 

(1).    Ateiffnmemt    to    Truttee  for  Jkm^  e/ 

OedUan, 

SenMe,  Uiat  Mi  amignmeBt  hy  deed  to  a 
troitee,  for  the  benefit  of  erediton,  irUeh  em- 
powers the  tnutee  to  employ  the  debtor  or 
other  perMB  '^in  winding  wp  his  aS«tn  «nd 
•olleoting  and  getting  in  bis  estate^  and  eany- 
ing  on  his  trade,"  Is  not  void  as  against  ere- 
ditors,  if  it  appears  upon  the  instnunent  that 
the  main  objeet  of  the  parties  to  it  was  to 
wind  up  the  debtor's  bnslness  for  the  benefit  of 
the  creditors,  and  not  to  oarrj  on  the  bostaiess 
with  a  Tiew  to  fkitore  profits.  Ooatee  r.  WH- 
lieme,  206 

(2).  VolmUarf  Omeeifanee  in  contempledimk  o/ 

Imeolvene^, 

The  7  4  8  Viet  o.  98, 1. 18,  enaete,  that  if 
the  petitioner  shall,  before  or  after  filing  of  his 
petition,  in  oontemplation  of  his  beoomiag 
insolrent,  or  being  In  Insolrent  eiroamstanoes, 
rohintarily  convey,  assign,  &e.,  anj  estate, 
real  or  personal,  &e.,  te  any  oreditor,  Ae.,  or  to 
any  person  who  is  or  may  be  liable  as  surety  for 
such  petitioner,  every  such  conreyanoe,  assign- 
ment>  Ac.,  shall  bo  deemed  frandolent  and  void 
as  against  any  assignee  of  the  estate  and  effeots 
of  the  petitioner,  Ao. ;  provided  that  no  snch 
oonveyanoe,  assignment,  fte.,  ^all  be  so  deemed 
ftandnlent  and  void,  if  made  at  any  time  prior 
to  three  months  before  the  filing  of  the  petition, 
and  not  with  the  view  or  intention,  by  the  party 
so  conveying,  assigning,  Ac,  of  petiUoning  the 
Oonrt  for  proteetlon  from  process.  Where  a 
volnntary  conveyance  or  assignment,  Ae.,  is 
made  by  a  person  In  insolvent  cirenmstanoes 
three  months  before  the  filing  of  the  petition,  In 
order  to  render  such  conveyance  or  assignment, 
Ac,  void  and  fraudulent  within  the  meaning  of 
that  section,  proof  must  be  given  that  at  ihe 
time  the  party  made  the  oonveyanoe  or  assign- 
ment, Ac,  he  bad  the  definite  view  or  intention 
of  petitioning  the  Conrt  for  protection.  Thoyte 
e.  Hol>be,  810 

(8).  Sale  of  OaotUf  afUit  PeHHim/or  Proteetian 
under  7  <&  8  Fief,  c  98. 

A.  B.,  by  deed,  in  consideration  of  certain 
prior  advances,  and  of  a  forther  sum  agreed 
to  be  advanced,  bargained,  sold,  and 


all  his  household  ftunitore  and  other  personal 
effects  to  the  defendant,  to  bold  absolutely  at 
his  own  property,  with  a  proviso,  that  if  A.  B. 
should  pay  the  money  due  on  a  day  therein 
named  the  deed  should  be  void.  The  deed 
further  provided,  that,  on  default  made  in  pay- 
ment on  the  day  named,  the  defendant  ahoold 
take  possession,  hold,  and  e^Joy  the  proper^, 
and  should,  at  his  discretion,  seli  and  retain  the 
proceeds  In  tmst  to  pay  hfanself  the  soma  daa^ 
and  to  pay  the  surplus,  If  any,  to  A.  B. 

A.  B.  made  default  in  payment  on  the  daj 
specified,  and  the  defendant  took  peaaession  oi 
the  goods.  A.  B.  afterwards  filed  hia  petitiM 
for  protection  under  the  7  A  8  Viet.  e.  98,  sad 
the  defondaat,  after  A.  B.  had  Hod  his  petitioa, 
sold  the  goods  iaelnded  in  the  deed:— ibid,  na 
an  actioB  by  the  assignees  of  A.  B.  againat  the 
defendant,  for  the  proceeds  of  the  sale,  that,  aa 
the  bill  of  sale  was  absolute  l>efore  the  filing  of 
the  petition,  the  defendant  had  not  "nvailed 
himself"  of  it  under  the  7  A  8  Viekc  98^  a.  21, 
by  the  sale  after  the  filing  of  the  petition^  and 
therefore  that  the  assigBees  were  not  entitled  to 
reeover.    Simpeanr,  Wood,  Ml 

(4).  CertiJUate  io  PeUtioning  Trader  mtuUr  4i§ 
12  d;  18  Viei,  e.  108,  t.  221. 

A  plea  of  a  eertlfieate  granted  by  a  Consmia- 
sioner  la  bankrupt^  to  a  petitkoiing  tradeiv 
under  the  221st  seetioB  of  the  12  A  IS  Yv&L, 
Q,  108,  is  bad,  unless  It  avers  ''that  the  reeola- 
tion  or  agreement  has  been  carried  into  effeety 
and  the  creditors  of  the  trader  have  been  satis- 
fied." 

Semhle,  also,  that  such  oertifieate  is  binding 
on  those  persons  only  who  are  creditors  at  the 
time  of  the  petition,  and  have  had  notiee  of  the 
sittings  of  the  Court,  as  required  by  the  Aet; 
and  therefore,  where  a  petitioning  trader,  being 
the  acceptor  of  a  bill  of  exchange,  gare  the 
requisite  notice  to  tiie  drawer  of  the  bill,  whom 
he  supposed  to  be  the  holder,  the  certificata 
was  invalid  against  an  endorsee  without  notice, 
who  was  in  truth  the  holder,  notwithstanding 
the  trader  had  no  means  of  asoertaining  thai 
fact    AUcardv.  Weeeon,  7M 

(5).  MitdeeeripUen  in  Sd^nle, 

Boire  fbeias  on  a  Judgment  Plea,  that,  after 
the  recovery  of  the  judgment,  the  defendant 
was  a  prisoner,  and,  according  to  the  provisions 
of  the  8  A  4  Vict  e.  107,  petitioned  the  Insol- 
vent Court  for  his  disohaige;  that  the  Court 
made  an  order,  vesting  his  estate  and  elfocts  in 
the  provisional  assignee ;  and  that,  afterwards, 
the  defendant  delivered  to  the  Court  a  acbedule, 
containing  a  fUl  and  true  description  of  all 
debts  due  fh)m  him,  and  of  all  persons  to  whom 
he  was  indebted,  together  with  the  nature  and 
amount  of  such  debts.  The  plea  then  stated, 
that  the  defendant  was  brought  before  the  Court 
and  examined ;  and  that,  by  an  order  of  abjudi- 
cation, it  was  ordered  that  Che  defendant  he 
disehwged  firom  ooito^y  as  to  the  strerd  deM 


INSOLVENT  DEBTOB. 


INSPECTION  OF  DOCUMENTS.  9&5 


ditd  to  the  pertoDf  named  in  the  eefaednle ;  and  |  of  all  snch  bonds,  books,  Ae.,  whieh  the  depo* 
that  the  defendant  was,  by  each  order  of  a^jodU  I  nent  yerily  believed  were  in  the  possession  or 


cation,  discharged  from  the  said  judgment  debt. 
Beplicatlon,  that  the  defendant  was  not  by  the 
order  of  adjudication  acyudged  or  ordered  to  be 
discharged  from  the  said  debt: — Held,  that, 
upon  these  pleadings,  the  objection  was  not 
open  that  the  schedule  did  not  contain  a  full 
and  true  description  of  the  plaintiffs  as  judgment 
creditors,  nor  of  the  nature  and  amount  of  their 
debt.    Jaek9(m  v.  Chiehnter,  877 

INSPECTION  OF  DOCUMENTS. 


(I).  Powtr  of  Gouf%  independentljf  of  the  14  dh 
15  Vict.  e.  99. 

The  Court  has  power,  independently  of  the  14 
4  15  Vict.  e.  99,  to  compel  the  plaintiff  to  pro- 
duce for  the  defendant's  inspection  a  document 
upon  which  the  action  is  brought,  where  the 
defendant  is  a  party  to  the  document  and  has 
no  copy  of  it,    JBluek  t.  Oompertu,  67 

(2).  Affidavit  in  Support  of  Application. 

1.  In  an  action  against  a  director  of  a  Joint- 
stock  Company,  completely  reg^tered,  for  ser- 
vices rendered  to  the  Company,  the  plaintiff's 
affidavit,  in  support  of  an  application  for  an 
inspection  of  certain  documents,  stated  that 
Ufcre  was,  as  the  plaintiff  belitved,  in  the  pos- 
session of  the  Company  and  of  its  directors,  a 
book  or  books  containing  minutes  of  the  resolu- 
tions, orders,  and  proceedings  of  the  directors 
of  the  Company  and  of  the  committees  thereof, 
and  that  he  wa«  adviwd  that  it  might  be  neces- 
saiy  that  the  said  minutes  or  some  parts  thereof 
should  be  adduced  on  the  trial  of  the  cause  as 
evidence  on  his  part;  and  that  without  an 
inspeoUon  and  copy  thereof  he  could  net  safely 
proceed  to  trial  j  and  that  he  had  no  copy  thereof 
in  his  possession  or  control,  or  any  certain  in- 
formation as  to  the  contents: — Held,  that  the 
affidavit  was  not  sufficient  for  an  inspection  of 
the  documents  under  the  14  A  15  Vict.  c.  99,  s. 
6,     Pepper  v.  Chambere,  226 

2.  In  an  action  by  a  sbarebroker,  in  respect 
of  the  purchase  of  stock,  in  which  the  bill  of 
particulars  allowed  several  credits,  the  defend- 
ant applied,  under  the  14  A  15  Vict  c.  99,  s.  6, 
for  leave  to  inspect  the  books,  documents,  Ac, 
in  the  possession  of  the  plaintiff,  upon  an  affi- 
davit of  his  attorney,  which  stated  that,  upon 
the  purchase  of  the  stock,  the  plaintiff  received, 
as  the  deponen  t  was  informed  and  verily  believed, 
divers  bonds  representing  the  seenrity  for  the 
said  stook,  whieh  securities  remained  in  the 
hands  of  the  plaintill^  the  particulars  of  which 
he  negieoted  to  furnish  to  the  defendant,  Ae., 
and  also  divers  books,  papers,  writings,  entries, 
aeoovnts,  and  other  documents  in  relation  to  the 
said  stock,  Ac,  and  that  it  was  material  and 
naceseary,  in  order  to  enable  the  defendant  to 
defend  the  aetion  and  to  arrive  at  a  just  and 
proper  eonclusion  m  to  the  state  of  the  accounts 
between  him  and  the  plaintiff,  that  the  deponent 
•f  the  daiuidant  should  inspect  and  take  oopies 
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under  the  control  of  the  plaintiff;  that  the  plain- 
tiff had  delivered  to  the  defendant  two  acconnta 
relating  to  the  matters  in  question;  and  that 
the  deponent  verily  believed  that  neither  the 
particulars  of  demand  nor  those  accounts  set 
forth  the  true  state  of  the  accounts  between  the 
parties,  Ac ;  and  that  the  application  was  made 
hotkk  fide,  Ac: — Held,  that  no  ground  was 
shown  for  an  order  to  inspect  under  the  statute. 
Sneider  v.  Mangino,  229 

3.  The  14  A  15  Vict  c  99,  s.  6,  has  not  given 
to  Courts  of  common  law  the  power  of  com- 
pelling a  dtecovery,  but  only  of  allowing  an  tn- 
epeetion  of  documents,  subject  to  the  following 
limitations:  First,  there  must  be  an  action  or. 
other  proceeding  pending;  secondly,  the  docu- 
ments must  relate  to  such  action  or  other  pro- 
ceeding ;  and  thirdly,  the  case  must  be  one  in 
which  a  discovery  could  be  obtained  in  a  Court 
of  equity. 

Where  an  inspection  is  litigated  and  the  facta 
disputed,  the  application  must  be  supported  by 
an  affidavit,  showing  that  an  action  or  other 
proceeding  is  pending,  and  stating  circumstancet 
sufficient  to  establish,  prim&  facie,  that  the  oppo- 
site party  has  in  his  possession  or  under  hii 
control  documents  relating  to  such  action  or 
other  proceeding,  and  that  the  applicant  would 
by  bill  or  other  proceeding  in  equity  obtain  a 
discovery  and  inspection  of  the  documents. 

The  right  of  a  plaintiff  in  equity  is  limited  to 
a  discovery  confined  to  a  question  in  the  causey 
and  to  such  material  documents  as  relate  to  the 
proof  of  the  plaintiff's  case  on  the  trial;  and 
does  not  extend  to  the  discovery  of  the  manner 
in  which  the  defendant's  ease  is  to  be  esta 
blished,  or  to  evidence  which  relates  exclusively 
to  his  case.  Therefore,  under  the  14  A  15  Vict' 
c  99,  s.  6,  the  applicant  must  show,  first,  what 
is  the  nature  of  the  suit  and  of  the  questiov. 
to  be  tried ;  and  semble,  he  should  also  depose 
as  to  his  having  just  ground  to  maintain  of 
defend  it :  secondly,  the  affidavit  ought  to  stato 
with  sufficient  distinctness  the  reason  of  the 
application  and  the  nature  of  the  documentSy 
in  order  to  satisfy  the  Court  or  a  Judge  that  the 
documents  are  required  to  enable  the  applicant 
to  support  his  own  case,  not  to  find  a  flaw  in 
his  opponent's ;  and  also  that  the  opponent  may 
admit  or  deny  the  possession  of  the  documentSy 
or  excuse  their  production  on  the  ground  that 
they  relate  exclusively  to  his  own  case,  or  that 
he  is  privileged  from  producing  them.  To  this 
affidavit  the  opponent  may  answer,  by  swearing 
that  he  has  no  such  documents,  or  that  they 
relate  exclusively  to  his  own  ease,  or  that  he  it 
for  any  sufficient  reason  privileged  from  pro* 
ducing  them,  or  he  may  submit  to  show  par^ 
concealing  the  remainder,  on  affidavit  that  the 
part  concealed  does  not  in  any  way  relate  to  the 
plaintiff's  case. 

Therefore,  where,  in  an  notion  by  an  arohi- 
teot  to  reoover  his  oommiaaioa  for  fapeiiateaA* 
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Ing  the  erection  of  certain  baildinge  fbr  the 
defendsnt,  the  affidaylt,  in  sapport  of  an  appli- 
cation to  inspect  the  plidntiff's  day-book  or 
journal,  alleged  that  the  work  wai  never  done ; 
tfaat»  if  done,  the  charge  was  excessire,  and  also 
that  it  was  done  on  the  credit  of  another,  not 
of  the  defendant;  bat  the  authority  of  that 
other  to  pledge  the  defendant's  credit  was  not 
negatiTod : — Held,  that  this  was  a  case  in  which 
the  defendant  would  hare  a  right  to  a  disooveiy 
In  e<](nity ;  and  therefore,  although  the  affidarit 
was  defective  in  the  latter  respect,  the  defend- 
ant was  entitled  to  an  inspection,  to  see  if  there 
were  any  entries  relating  to  the  work,  and  what 
price  was  therein  charged.    Hunty.ffewiU,  230 

(3).  In  CM  Action  againtt  JTmimt  of  LmnaHe 

In  an  aotion  against  the  keeper  of  a  lunatic 
asylum,  licensed  under  the  8  A  9  Vict  c.  100, 
for  improper  treatment  of  the  plaintiff  whilst 
confined  there  as  a  lunatic,  the  defendant  is  not 
privileged  ftrom  producing  the  books  required 
by  that  statute  to  be  kept;  and  therefore  an 
Older  WM  made  under  the  14  A  16  Vict  c  90, 
s.  6,  for  the  plaintiff  to  inspect  ''The  Book  of 
Admissions,  the  Book  of  Entries,  The  Medical 
Visitation  Book,  The  Case  Book,  and  The  Pa- 
tients*  Book,"  so  fkr  as  related  to  the  plaintiff. 
The  Court  also  ordered  inspection  of  the  defend- 
ant's license,  of  the  order  and  medical  certificates 
under  which  the  plaintiff  wm  confined;  also  of 
all  letters  written  by  the  plaintiff's  wife  and  the 
Commissioners  of  Lunacy  to  the  defendant^  re- 
lating to  the  plaintiff    mUr.Phiip,  383 

(i).  OoH9. 
The  costs  of  the  iaspebtion  of  documents^  under 
the  li  A  16  Vict  e.  99,  s.  6,  must  be  paid  by 
the  party  seeking  it)  but  the  costs  of  the  appli- 
cation are  costs  in  tha  eanae.  HiU  v.  Pkilp,  333 

IK8UBANCB. 
An  insolvent  debtor,  who  has  in  his  possession 
goods  which  have  vested  in  the  provisional 
assignee,  under  the  1  A  3  Vict  c  110,  s.  87, 
has  neverthelees  an  insurable  interest  in  such 
gvods.    Markt  v.  Bamilton,  833 

INTBRE8T. 

St€  STATun  or  LniiTAnoifs.  (1). 

INTEItPLBABEK 

Sm  ATTAGHMBirT,  1. 

JEW. 
Sm  Oath  or  Abjuraiiov. 

JOIKT-STOCK  COMPANY. 
Ckmrging  Shtirw  under  1^2  Via.  e.  110, 

The  defendant^  a  registered  owner  of  shnrw 

in  a  Joiat-stock  Company,  deposited  tha  certifl. 

aate  with  B.  as  a  security  for  money  advanead* 

•She  dafendant  alterwacda  boirowad  a  fiirther 


sum  firom  an  Insuraace  oAce,  and  executed  ia 
C,  one  of  his  sureties  on  that  occasion,  wilk 
the  consent  of  E.,  who  was  the  other  surety,  a 
transfer  of  the  shares,  accompanied  by  a  deel&> 
ration  of  the  terms  of  the  transfer,  and  deliTered 
both  instruments  to  C.  The  money  not  having 
been  paid  to  the  insurance  ofliee,  they  claimed  it 
from  E.  and  C,  when  C.  requested  the  insuranea 
oflBee  to  transfer  the  shares  into  his  namcy 
which  they  refused  to  do,  on  the  ground  tha* 
they  bad  been  previoudy  served  with  a  jndga^a 
order  am  to  charge  the  shares : — ^Held,  that  tba 
shares  were  properly  charged  as  shares  standing 
in  the  defendant's  name  "in  his  own  righ^** 
within  the  meaning  of  the  1  A  3  Vict  c  110,  a. 
U.    FnUery.EarU,  T90 

JUDGMENT  AS  IN  CASE  OP  A  NONSUIT 
See  Pbacticb,  (3). 

LANDLORD  AND  TENANT. 
See  CouRTT  Covbt,  (8). 

LlABB. 
LlOBHtS. 

jLmMwa,  (1). 

(1).  Tenancy  m*  WiiL 

An  Indenture  of  mortgage^  after  the 
power  of  sale  by  public  auction  or  private 
tract  in  the  event  of  the  non-payment  of  tha 
mortgage-money,  contained  a  proviso  and  eore- 
nant  by  the  mortgagee  that  no  sale,  or  publle 
notice  or  advertisement  for  any  sale,  should  ha 
made  or  given,  nor  any  means  be  taken  for 
obtaining  possession,  until  the  ezpiialioii  of 
twelve  calendar  months  alter  notice  in  writing 
of  such  intention  should  have  been  given  to  tiha 
mortgagor.  It  also  contained  a  covenant  hj 
the  mortgagee  for  quiet  enjoyment  by  the  mort- 
gagor, as  tenant  at  will  to  the  mortgagee^  em. 
the  payment  of  a  certain  yeariy  rent  by  t«a 
equal  half-yearly  payments,  but  no  lirery  of 
seisin  was  made  to  the  mortgagor : — ^Held,  tlMt» 
under  this  deed,  the  mortgagor  was  tenant  ai 
will  only  to  the  mortgagee,  and  no  tenancy  from 
year  to  year  was  thereby  created.  Doe  d.  INMa 
V.  Daviee, 


(3).  Agreement  for  Fntwre  Leaee — Surrender, 

Debt  on  an  indentare  for  rant  Plea,  that 
whilst  the  defendant  was  in  the  oecupatioa  of 
the  demised  prsmises,  and  before  the  rent  was 
due,  it  was  agreed  between  the  plaintiff  and  tha 
defendant  that  the  plaintiff  should  make  cartai» 
alterations,  and  in  consideratiaB  thereof  tha 
defendant  should  relinquish  his  interest  under 
the  indenture,  and  aocept  a  tteeh  lease  for 
seven  years  at  an  increased  rent;  and  vntil 
such  lease  should  be  tendered  to  the  defendant, 
he  should  hold  the  premises  as  tenant  foosa 
year  to  year,  at  the  increased  rent:  thai  the 
plaintiff  executed  the  alteratiaas ;  that  the  da* 
fendant  relinquished  his  interest  under  the 
indeQture^  and  held  tha  premises  under  tha 
sgraementi  and  that  bo 
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LEGAGT. 
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•ottod:  hj  uiMDS  of  whieh  pmnisM,  the 
4«fendMit  b«eame  tenant  from  year  to  year, 
and  all  his  interest  onder  the  indenture  was 
•urrendered  to  the  plaintiff  by  aot  and  opera- 
tion of  law.  Replicmtion,  de  i^Jnri& ;  and  iBsae 
thereon :~  Held,  first,  that  the  plea  eonld  only 
he  prored  by  an  agreement  in  writing,  since 
the  stipnlation  as  to  the  yearly  tenancy  was 
part  of  the  agreement  for  a  IViture  lease,  and 
■noh  agreement  was  reqoired  by  the  Statute  of 
Vrands  to  be  in  writing. 

Secondly — That,  under  sneh  an  agreement, 
there  wonld  be  no  snrrender  of  the  existing 
lease  by  operation  of  law  until  the  new  lease 
was  granted.    Foqiui  y.  Jfoor,  870 

(3).  Omiom  of  the  Oomntry, 

The  def)»ndants'  testator,  being  in  possession 
df  an  estate,  of  part  of  which  he  was  the  owner, 
and  another  part  of  which  consisted  of  Crown 
lands  leased  to  him  for  a  term,  expiring  on  the 
16th  of  October,  1849,  contracted  with  the 
plaintiff  for  the  sale  to  him  of  the  former 
part,  and,  by  agreement,  demised  to  him  the 
Crown  lands  for  one  year  from  the  29th  of 
September,  1848 ;  and  the  plaintiff  agreed  that 
he  wonld  abide  by,  perform,  and  keep  all  and 
•ingalar  the  oorenaats  and  agreements  eon- 
tained  in  the  Crown  leasd;  and  the  testator 
agreed,  that,  in  case  he  should  be  able  to  obtain 
a  fiirther  lease  from  the  Crown  for  fourteen 
.years,  he  would  grant  to  the  plaintiff  a  lease 
for  thirteen  years,  subject  to  the  same  cove- 
nants. By  a  memorandum  subsequently  signed 
by  the  plaintiff,  he  agreed  to  take  (with  others) 
the  Crown  lands,  "subject  to  the  same  rents, 
oovenants,  and  obligations,  in  all  respects,"  as 
were  contained  and  proTided  for  in  the  leases 
by  which  the  testator  held,  or  should  hold,  the 
same.  The  plaintiff,  on  taking  possession,  paid 
to  the  outgoing  tenants,  according  to  the  custom 
of  the  country,  the  amount  of  the  raluation  for 
fallows,  Ac,  as  well  of  the  other  lands  as  of  the 
Crown  lands.  By  the  terms  of  the  Crown  lease, 
the  custom  of  the  country  in  that  respect  was 
excluded.  At  the  desire  of  the  plaintiff,  the 
Crown  lease  was  not  renewed  : — Held,  first,  that 
the  custom  of  the  country  was  not  excluded  by 
the  agreement  between  the  parties;  secondly, 
that,  where  such  a  custom  exists,  there  is  an 
implied  contract  on  the  part  of  the  landlord, 
that,  if  there  be  no  incoming  tenant,  he  will 
pay  the  outgoing  tenant  according  to  the 
custom. 

Semble,  that  such  a  custom  does  not  apply  to 
cases  where  the  term  is  put  ai;  end  to  by  the 
determination  of. the  landlord's  interest  Fa- 
vieU  Y.  Qiukoin,  278 

(4).  RiglU  of  Landlord  to  open  Door  in  order  to 

dietrain. 

A  landlord,  in  order  to  distrain,  may  open 
the  outer  door  by  the  usual  means  adopted  by 
persons  having  access  to  the  building;  and 
thoreibre  he  may  open  it  by  turning  the  key, 


by  lifting  the  latch,  or  by  drawing  back  tte 
bolt 

Qw»re,  where  the  outer  door  is  broken  open» 
whether  the  distrsss  is  void.   Bg€m  y.  Shilooekf 

72 

(6).  PaytMtU  of  Sent  to  Landhrd  hg  kit  Agent, 

A  tenant  being  indebted  to  his  landlord  for 
rent,  the  agent  of  the  landlord  received  froin 
the  tenant  a  bill  of  exchange  for  the  amount, 
which  he  endorsed  to  a  third  person,  and  after- 
wards paid  the  rent  to  the  landlord,  giving 
credit  for  it  in  his  acoounts  as  If  the  tenant 
had  paid  money.  The  landlord  haying  dis- 
trained for  the  rent: — Held,  that  it  was  a 
question  for  the  jury,  whether  the  transaction 
amounted  to  a  discount  of  the  bill  by  the  agent 
for  the  tenant,  or  a  mere  advance  of  the  rent  by 
the  agent  to  the  landlord,  in  which  latter  case 
he  was  entitled  to  dLstrain.  Parrott  y.  Ander<. 
•on,  93 


Gr^UUh  y.  Ohicheeterf 


W, 


LANDS  CLAUSBS  COKSOLIBATION  AOT 
(8  A  9  Vict.  o.  18). 

See  Abbitbatiok,  (3). 
LEASE. 

See  CoyKHANT. 

The  plaintiff,  in  consideration  of  5302.  to  be 
paid  by  A.,  demised  to  him  certain  premises 
for  the  term  of  fifty-five  years,  at  the  yearly 
rent  of  84^,  and  subject  to  covenants  to  repair, 
Ac  The  consideration  not  having  been  paid, 
A.  assigned  to  the  plaintiff  the  residue  of  the 
term  then  unexpired,  subject  to  the  rent  and 
covenants,  and  with  a  power  of  sale.  In  pursu- 
ance of  that  power,  the  plaintiff,  in  considera- 
tion of  5004,  *'  bargained,  sold,  assigned,  trans- 
ferred, and  set  over"  to  the  defendant  the  said 
premises,  to  hold  "  for  the  residue  of  the  said 
term  of  fifty-five  years,"  subject  to  the  yearly 
rent  of  84/.,  and  the  covenants  contained  in  the 
lease  to  A. ;  and  tiie  defendant  covenanted  to 
pay  the  rent  and  perform  the  covenants.  The 
defendant  having  entered  on  the  premises: — 
Held,  that,  although  the  mortgage  by  A.  to  the 
plaintiff  operated  as  a  merger  of  the  term 
originally  granted,  yet  the  assignment  by  the 
plaintiff  to  the  defendant  created  a  new  lease 
for  the  residue  of  the  unexpired  term,  and  con- 
sequently the  defendant  was  liable  on  the  cove- 
nants.    Oottee  V.  Biekardeon,  143 

LEGACY. 

Among  the  papers  of  a  testator  were  found 
two  letters  sealed  and  directed  "  For  S.  G.,  my 
late  servant"  S.  G.  had  been  in  the  service  of 
the  testator  as  housekeeper  for  some  years  before 
his  death,  but  had  left  him  for  some  time  pre- 
viously to  that  event  These  letters  contained 
promissory  notes  for  large  (<ums  of  money,  and 
one  of  the  letters  stated,  *ha.^  th.^  teptaAor  en- 
closed 200/.  as  a  mark  of  r^^^f  ot ;  4rd  the  pther 
letter  stated,  that  the  enok^fd  w?^  kx  her  losg 
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LEGACY. 


MONEY  PAID. 


and  fSititliftkl  wirioes.  S.  G.  applied  to  the 
ezecutora  tit  payment  of  the  notes ;  and,  upon 
■eeing  the  notes,  they  paid  her  a  portion  of  the 
■moanty  and  promised  to  pay  the  remainder,  hut 
afterwards  refused  to  do  so : — Held,  first,  that 
an  aotion  was  not  maintainable  by  S.  G.  upon 
the  notes,  which  were,  in  effect,  a  legacy,  and  an 
Informal  one,  in  not  being  duly  attested  as 
Inquired  by  the  Wills  Act,  1  Yiot  c.  26,  and 
therefore  void;  and,  secondly ,^ that  the  action 
was  not  maintainable  on  the  account  stated, 
inasmuch  as  the  promise  of  the  executors  was 
made  on  a  supposed  debt,  which,  in  fact,  was 
not  due.     Oough  ▼.  Findon,  48 

LEGACY  DUTY. 

See  Devise,  (1). 

Where  a  testator,  by  his  will,  gives  a  power 

to  A.  B.  to  appoint  to  his  wife  an  annuity 

ohargeable  upon  the  land  of  the  testator  if  A. 

B.  shall  think  fit,  and  A.  B.  makes  the  appoint- 
ment, but  with  the  condition  that  the  wife  takes 
it  on  relinquishing  her  dower,  legacy  duty  is 
payable  upon  such  annuity,  under  the  45  Geo. 
8,  c.  28. 

Where  such  condition  is  annexed  by  the  ori- 
ginal testator  himself,  qucere  whether  daty  is 
payable  either  upon  the  whole  annuity,  or  upon 
the  amount  of  it  after  deducting  the  yalue  of 
the  dower. 

A.  B.,  by  his  will  made  in  1821,  after  dispos- 
Ing  of  his  property  in  various  ways,  and  after 
giving  directions  as  to  the  purchase  of  estates 
in  the  county  of  S.  with  the  proceeds  of  estates 
in  the  counties  of  B.  and  K.,  directed  a  deed  of 
settlement  of  his  estates  to  be  executed,  and 
that  there  should  be  inserted  in  such  settlement 
a  power  to  the  tenant  for  life,  "  and  entitled  to 
the  rents  and  profits  of  the  estates  so  to  be 
settled,  by  deed  or  will  duly  executed,  to  charge 
all  or  any  part  of  such  estates  with  any  annual 
sum  or  sums  of  money,  not  exceeding  one-third 
part  of  the  annual  value  thereof,  unto  or  for 
the  benefit  of  any  woman  or  women  with  whom 
he  or  they  might  respectively  happen  to  inter- 
marry, or  with  whom  he  or  they  might  have 
intermarried,  as  and  for  and  in  the  nature  of  a 
Jointure."    Upon  the  death  of  A.  6.,  in  1822, 

C.  D.  succeeded  to  the  estates ;  and  by  his  will, 
in  execution  of  that  power,  and  of  all  other 
powers  given,  charged  all  the  estates  he  had 
power  to  charge  "  with  the  payment  of  the  an- 
nual sum  of  2000Z.,  free  and  clear  from  taxes, 
and  without  any  other  deduction  whatsoever, 
unto  and  for  the  benefit  of  his  wife  Lady  H., 
during  the  term  of  her  natural  life,  the  said 
yearly  rent  or  annual  sum  of  2000^.  to  be  in  the 
nature  of  and  in  full  for  the  jointure  of  his 
said  wife,  and  to  be  in  lieu,  bar,  and  satisfaction 
of  and  for  her  dower  or  thirds  at  common  law, 
or  by  or  on  account  of  customary  free  bench 
which  she  could  and  would  or  otherwise  might 
have  or  claim  of,  in,  or  out  of  the  freehold, 
copyhold,  or  customary  manors"  of  G.  D.  This 
Will  also  provided,  that  in  oase  C.  D.  was  not 


authorised  and  empowered  by  the  wHl  of  A.  B. 
to  charge  the  estates  thereby  devised,  and  di- 
rected to  be  purchased  and  settled  respectively 
as  aforesaid  with  the  payment  of  so  large  an 
annual  sum  as  2000^.  by  way  of  jointure,  the 
deficiency,  if  any,  should  be  a  eharge  upon,  and 
the  said  C.  D.  thereby  expressly  made  liable  to, 
and  charged  such  part  and  parts  of  his  real 
estates  by  his  will  devised  as  should  not  be  sold 
under  the  trusts  in  his  will  contained  as  there- 
inafter mentioned  with,  the  payment  of  each 
deficiency.  Upon  the  death  of  C.  D.,  the  de- 
fendant succeeded  to  the  estates  as  heir-at-law, 
and  entered  into  possession  and  receipt  of  the 
rents  and  profits,  and  made  several  payments 
of  the  annuity  to  Lady  H.,  the  wife  of  C.  D., 
who  was  a  stranger  in  blood  to  A.  B. : — Held, 
that  legacy  duty  was  payable  upon  the  whole 
of  the  annuity,  and  that  the  defendant,  either 
as  trustee  or  the  person  in  possession,  was  the 
party  bound  to  pay  it  The  Attomey-GeKerai  v. 
Lord  Heuniker,  331 

LICENSE. 
A  parol  demise  of  land  reserved  to  the  land- 
lord "  all  the  hedges,  trees,  thorn  bushes,  fences, 
with  lop  and  top :" — Held,  that  such  reservation 
operated  as  a  lioense  to  enter  the  land  for  the 
purpose  of  outting  and  oanyiDg  away  the  trees. 
HewiU  V.  Sir  C.  lekam,  V 

LUNATIC. 
See  IifSPBonoH  or  DoocmxiiTS,  (3). 

MERGER. 

See  Lease. 

MONET  PAID. 
(1).  Failure  of  Cfoneideratum, 
E.  H.  L.,  who  resided  at  Sydney,  New  South 
Wales,  being  enUtled  to  an  annuity  for  his  life, 
assigned  it,  in  1847,  to  certain  trustees,  to  dis- 
pose of  it  for  his  benefit  The  plaintiff  entered 
into  a  correspondence  by  letter  with  the  trustees, 
upon  the  subject  of  the  purchase,  and  from  the 
Various  letters  which  passed  between  the  parties, 
it  appeared  that  the  terms  of  the  purchase  were 
not  finally  determined  upon  and  settled  until 
the  28th  of  February,  1849.  Upon  the  6th  of 
that  month  the  annuitant  died.  The  purchase- 
money  was  paid  by  the  plaintiff  in  ignorance  of 
the  fact,  and  was  ultimately  received  by  the 
executrix  of  the  deceased: — Held,  that,  as  at 
the  time  of  the  purchase  of  the  annuity  it  had 
ceased  to  exist,  the  plaintiff  was  entitled  to  re- 
cover back  the  whole  of  the  purchase-money 
from  the  executrix,  on  the  ground  that  the 
money  had  been  paid  without  consideration. 
Strickland  v.  Sarah  Turner,  208 

(2).    Payment  hjf  one  Partner  of  the  Debt  of 

Anotker. 

A.  and  B.,  in  partnership  together,  had  an 
account  at  a  bank  where  B.  also  kept  a  private 
aoooont    The  bank  having  a  balanoe  against 


MdNET  PAID. 


NOTTOB. 


S99 


the  firm,  applied  to  B.  for  pajmenty  when  B. 
retomed  for  answer,  that  the  debt  was  his  own, 
and  bad  nothing  to  do  with  the  partnership 
acoonnts.  B.  afterwaids  gave  the  bank  a  pro- 
missory  note,  signed  in  the  partnership  name, 
for  the  amount  of  the  balance.  The  bank  after- 
wards saed  A.  upon  the  note,  and  recovered  the 
amonnt  of  it  from  him : — Held,  that  A.  might 
maintain  an  action  against  B.  for  money  paid 
to  B.'s  nse,  as  B.  had  admitted  that  the  debt  for 
*  which  the  note  was  given  was  his  own,  and  was 
'not  connected  with  the  partnership  aoeovnti. 


Cro99  ▼.  Ckmhirt, 
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MORTOAGB. 

See  Laitolobd  ahd  Texant,  (1). 
Lease. 

Railway  Cohpavt,  (3). 
Stamp,  (1). 

(1).  PoroJ  Agrtemenl, 

A  mortgage  of  a  personal  chattel  may  be 
made  without  deed.    Flory  t.  Denny,  681 

(2).    Convenanee  of  Chattelt  for  a  Term, 

A.,  by  deed,  dated  the  28th  of  September, 
1845,  conveyed  certain  goods  to  B.,  subject  to 
a  proviso,  that  if  he  should  pay  B.  the  sum 
thereby  secured  on  the  22d  of  March,  1850,  or 
at  such  eaiiier  day  or  time  as  B.  should  appoint, 
.  by  giving  A.  fourteen  days'  notice,  and  should 
pay  Interest  in  the  mean  time  half-yearly,  the 
eonveyance  should  be  void ;  and  it  was  thereby 
agreed  between  the  parties,  that,  until  default 
should  be  made  in  the  payment  of  the  princi- 
pal sum  secured  at  the  time  therein  specified, 
or  the  interest,  after  fourteen  days'  notice,  it 
■hould  be  lawful  for  A.,  his  executors  or  admi- 
nistrators, to  hold  and  oojoy  the  chattels.  A. 
continued  in  possession  of  the  chattels  according 
to  the  agreement  until  the  13th  of  December, 

1849,  when  he  became  bankrupt;  and  his  as- 
signees (the  defendants)  on  the  19th  of  February, 

1850,  sold  the  whole  of  the  chattels  absolutely, 
and  not  merely  the  bankrupt's  intoivei  in  them. 
ITo  demand  had  been  made  on  A.  by  B.,  or  by 
the  plaintifis  (the  assignees  of  B.),  for  the  prin- 
cipal money  or  interest  in  the  mean  time: — 
Held,  first,  that  the  deed  did  not  give  a  mere 
possession  and  use  of  the  goods  to  A.,  as  bailee 
or  tenant  at  will,  but  the  right  of  possession 
and  use  for  the  term  ending  the  22d  of  March, 
1850,  defeasible  by  non-payment  of  the  princi- 
pal or  of  the  interest,  according  to  the  terms  of 
the  deed;  bu^  secondly,  that  the  sale  by  the 
assignees  of  A.,  the  bankrupt,  destroyed  the 
bailment;  and,  thirdly,  that  the  sale  by  the 
assignees  was  equivalent  to  a  sale  by  the  bailee 
himself;  and  consequently,  that  trover  would 
lie  by  the  assignees  of  the  mortgagee  against 
the  assignees  in  bankruptcy  of  the  mortgagor, 
for  the  conversion  by  the  sale  of  the  goods 
during  the  term.    Fenn  v.  BittUeton,  152 

(3).   By  Tnuteee/or  ecnttrueting  Bock, 
By  the  7  ft  8  Vict,  c  Ixxix.,  oertain  pertoni 
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w.ere  incorporated  as  Commissioners,  for  the 
purpose  of  "  oonstrueting  Tidal  Basins,  a  Dock, 
and  other  works  at  Birkenhead ;"  and  by  tfa« 
11  ft  12  Vict  c.  div.,  eertaiu  trustees  were 
substituted  for  these  Commissioners;  and  tlie 
property  which  was  vested  in  the  Commissioners 
by  virtue  of  the  former  Act,  was,  by  the  subse- 
quent Aet,  vested  in  the  trustees.  By  the  39th 
section  of  the  former  Act,  the  Commissioners 
were  empowered  to  borrow  at  interest,  on  the 
credit  of  the  several  rates  and  tolls  by  that  Aet 
granted,  and  of  any  property  which  might  be 
vested  in  the  Commissioners,  by  virtue  of  theit 
Aet,  any  sums  of  money,  so  that  the  amount 
owing  by  them  did  not  at  any  one  time  exceed 
a  certain  specified  sum ;  and  for  securing  the 
repayment  of  the  moneys  so  borrowed,  the 
Commissioners  might  assign  over  the  said  rates, 
tolls,  and  property  to  the  person  who  should 
advance  or  lend  such  money,  as  a  security  for 
the  money  so  borrowed.  By  the  40th  section, 
such  mortgage  was  to  be  by  deed  duly  stamped, 
ftc,  and  might  be  according  to  the  form  given 
in  the  schedule  to  the  Act  By  the  41st  section, 
such  mortgagees  were  to  be  creditors  on  the 
rates  or  tolls  and  property  equally.  By  the  43d 
section,  a  register  of  such  mortgages  was  to  be 
kept,  and  to  be  open  to  inspection.  By  seotlon 
57,  the  Commissioners  were  empowered  to  pur- 
chase certain  lands,  and  to  agree  with  the  parties 
interested  in  such  lands  for  the  purchase  for  a 
consideration  in  money,  ftc.  After  a  portion  of 
the  works  had  been  completed,  the  trustees, 
who  were  indebted  to  their  contractor  for  the 
execution  of  a  part  of  the  works,  by  two  several 
indentures  assigned  to  him  by  way  of  mortgage 
all  the  plant,  goods,  machinery,  and  working 
materials  in  use  in  and  about  the  docks.  These 
deeds  were  not  in  the  form  given  by  the  Aet, 
nor  were  they  registered : — Held,  that,  as  the 
property  assigned  by  these  deeds  was  not  such 
property  as  that  contemplated  by  the  39th  sec- 
tion of  the  first  Act,  but  was  property  to  which 
the  trustflcs  were  entitled  independently  of  the 
Act,  that  the  trustees  had  an  absolute  control 
over  it,  and  the  mortgages  in  question  were 


valid.    M'Oorwiiek  v.  Parry, 

NEGLIGENCE. 
See  Check. 

NfEW  ASSIGNMENT. 
See  Pleaoino,  I.  (3). 

NEWSPAPER. 
See  Stake,  (2). 

NONSUIT. 
iSSee  CovKTT  CouBT,  (3). 

NOTICE. 

See  Carrier,  (1). 
PRACTICB,  (4). 
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960     NOTICE  OF  ACTION. 


PATENT. 


NOTICE  OP  ACTION. 

By  the  8  A  9  Viet  e.  ezlv.  the  Boroagh  Court 
of  Manchester  is  empowered  to  trj  "  aietioafl  of 
Msumpeity  oovenanty  and  debt,  and  aotioni  of 
trespaes  and  troTor,  provided  the  •wm  or  damtiffM 
aooght  to  be  reoovered  shall  not  exeeed  bf^L" 
By  seetion  62,  in  actions  oommeneed  **  for  any- 
thing doiM  in  pursuance  of  that  Aot»"  notiee  oi 
action  must  be  given.  In  an  action  against 
the  officer  of  the  Court  for  neglecting  to  levy, 
and  making  a  &lse  return  to  a  writ  of  fieri 
facias  issued  on  a  judgment  in  debt  for  60/., 
and  6Z.  l&f.  8c2.  damages : — Held,  that  notice  of 
action  was  necessary,  part  of  the  cause  of  action 
being  for  a  misfeasance  in  making  a  false  re- 
turn. 

Quarej  if  the  action  had  been  for  the  non- 
feasance only  in  neglecting  to  levy,  whether 
notice  of  'action  would  have  been  necessary. 

Held,  also^  that  the  word  ^snm"  in  the  statute 
meant  "  debt  ;*  and  that,  as  the  debt  sought  to 
be  recovered  was  60/.  only,  the  Court  had  juris- 
diction, the  damages  awarded  being  merely  for 
the  purpose  of  carrying  costs.  Jouh  v.  Taglor, 

68 

NOTICB  OP  DISHONOUR. 
JS«9  Bill  or  ExcHAnai. 

NUL  TIEL  BECORD. 
S0e  Pbacticb,  (6). 

OATH  OP  ABJURATION. 

The  oath  of  abjuration,  required  by  the  6  Itoe. 
8,  e.  63,  s.  1,  must  be  taken  in  the  precise  man- 
ner and  form  prescribed  by  that  statute ;  and 
the  words  **  upon  the  true  fluth  of  a  Christian" 
are  a  substantive  part  of  the  oath  itself,  and  not 
merely  part  of  the  ceremony  for  administering 
the  oath : — Per  Pollock,  C.  B.,  Parkb,  B.,  and 
Aldbrsoit,  B.  ;  dissentiente  Kartin,  B. 

Therefore,  a  person  of  the  Jewish  persuasion, 
who  is  elected  a  Member  of  the  House  of  Com- 
mons, and  takes  his  seat  as  such  after  having 
taken  the  oath  in  the  form  binding  on  his  con- 
•eience,  but  intentionally  omitting  the  words 
«iipon  the  true  faith  of  a  Christian,"  is  liable  to 
the  penalties  which  are  imposed  by  the  1  Geo. 
1,  St  2,  c.  13,  s.  17,  on  any  person  taking  his 
seat  in  the  House  without  having  first  taken  the 
oath  of  abjuraUon. 

Held,  per  totam  Curiam,  secondly,  that  no 
exemption  from  taking  the  oath  was  created  in 
favour  of  Jews  by  10  Qeo.  1,  c.  4. 

Thirdly,  that  the  form  of  the  oath  is  not  aifected 
by  the  1  A  2  Vict  c.  106 ;  and. 

Fourthly,  that»  though  Uie  form  of  the  oath,  as 
given  by  the  6  Geo.  3,  c.  68,  mentions  the  name 
of  "  Kin^c  Georg^*  only,  the  oath  is  not  confined 
to-soveroiprus  of  that  name,  but  the  name  is 
used  merely  by  way  of  describing  the  existiDg 
sovereign;  and  therefore  the  form  must  be 
altered  from  time  to  time  by  the  substitution  of 
the  name  of  the  sovereign  reigning  at  the  tiipe 
when  the  oath  is  taken.   MHUr  v.  SalomonB^  476 


OVERSEER. 
i8m  BoBOiraa  Rai%  (1). 

PARTIES  TO  ACTION. 

(I).  Surviving  TVaeCee. 

The  defendant  being  in  ponesslon  of  eertaiisi 
premises  under  a  lease  from  two  tmsteei  for  • 
term  which  had  expired,  a  new  lease  was  gnoited 
for  a  further  tern,  bat  wa«  exeented  by  one  of 
the  tmsteet  only.  The  defendant  paid  rent  to 
both  trustees  until  one  of  them  died;  and  for  tha 
rent  due  after  his  death  the  other  trustee  hnrnght 
an  action  for  use  and  occupation : — Held,  that 
he  might  maintain  the  aotioa  in  his  own  rigfa^ 
and  was  not  bound  to  sue  as  larviving  tmstae. 
Sir  Henry  WhwUltg  v.  Boyd,  M 

(2).  Mtmherv  of  Joi%i-«toeh  Company, 

The  plaintiffs,  who  were  members  of  a  JoinU 
Stock  Company  which  dealt  in  sal^  and  the  da* 
fondant  entered  into  a  written  agreemenl^  to 
the  effect  that  the  Company  were  to  supply  iJia 
defendant  with  brine  at  a  certain  sum;  that 
the  Company's  make  of  salt  and  the  price  wera 
to  be  fixed  acoording  to  a  certain  standard; 
and  that  either  the  Company  or  the  defendant 
were  to  be  at  liberty  to  ceaae  to  supply  or  to 
take  the  salt,  upon  giving  a  notice  to  that  effect. 
This  agreement  was  signed  thus:  "Por  Clajr 
A  Newman  (the  plaintiflb)  J.  W.  Lea;"  "J.  8." 
(the  defendant)  It  appeared  ihfX  the  salt  was 
supplied  from  the  premises  of  the  Company :— > 
Held,  that  the  plaintiffs  had  themselves  entered 
into  this  contract  with  the  defendant;  and  that 
they  were  entitled  to  sue  him  for  a  breach  of  \% 
in  their  own  names.     Clay  v.  Soutkemf        717 

PARTNERSHIP. 

<S!m  Arbitration,  (2). 
MoxXT  Paid,  (2). 

PATENT. 

In  an  acUon  for  the  infringement  of  a  patent, 
the  declaration  stated  that,  in  November,  1S47, 
letters  patent  were  granted  to  S.  "  for  improve- 
ments in  the  manufacture  of  gelatinous  sub- 
stances, and  in  the  apparatus  to  be  used  therein  ;*" 
subject  to  a  proviso  that  S.  should,  within  six 
months,  enrol  a  specification  of  his  said  inven- 
tion !  that  on  the  24th  of  May,  1S48,  S.  enrolled 
such  specification;  that  on  the  12th  of  Pebruary, 
1848,  S.,  by  indenture,  assigned  the  patent  to 
the  plaintiff;  that  on  the  24th  of  May,  1848,  S., 
by  leave  of  the  Solicitor-Gcneral,  disclaimed 
the  following  part  of  the  title  of  the  invention 
"and  the  apparatus  to  be  used  therein ;"  which 
disclaimer  was  filed  by  the  clerk  of  the  patent^ 
pursuant  to  the  statute. — ^Breach,  that  after  tha 
disclaimer  was  so  filed,  the  defendant  put  in 
practice  the  invention.  One  plea,  after  setting 
out  the  specification,  concluded  with  a  special 
traverse,  that  S.  enrolled  a  specification  of  hia 
said  invention.    Another  plea  denied  that  tha 


PATENT. 


PLEADING. 
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dladaiaier  was  filed  piinfiant  to  the  statute.  At 
the  trialy  it  appeared  that,  formerly,  gelatine 
w^  maanfaotared  by  submittiog  the  euttings 
of  hides  to  the  aotioo  of  caoatio  alkali,  or  by 
redQcing  them  to  pnlp  in  a  paper  machine,  and 
employing  blood  to  purify  the  product;  and 
that  Uie  invention  of  S.  consisted  in  reduoing 
the  hides  to  shaTings,  and  treating  them  as  thus 
desoribed  in  his  speoification : — *'l  take  the 
parts  of  hides,  usually  oalled  'glue  pieces,'  and 
my  process  commences  by  reducing  the  whole 
into  shavings  or  thin  slices  or  films  by  any 
•nitable  instrument  The  instrument  I  have 
used  has  been  an  ordinary  carpenter's  plane, 
tlie  shaving  being  eat  firom  the  edges  of  the 
hide;  but  it  will  be  obvious  that  any  other 
Apparatus  may  be  employed  for  that  purpose, 
or  that  the  pieces  may  be  reduced  into  a  thin 
film  by  rollers.  The  shavings  are  to  be  soaked 
for  about  five  or  six  hours  in  cold  water,  at  the 
end  of  which  time  the  water  is  to  be  changed ; 
and  such  changing  is  to  be  repeated  two  or 
three  times  each  day  untQ  no  smell  or  taste  is 
to  be  detected  either  in  the  water  or  in  the 
shavings.  The  shavings  are  then  to  be  sub- 
jected to  heat,  with  a  quantity  of  water  suifi- 
eient  to  cover  them  when  pressed  down  in  any 
suitable  vessel,  taking  care  that  the  heat  applied 
should  not  ezoeed  that  of  boiling  water.  The 
gelatine,  when  thus  dissolved,  is  to  be  strained 
through  linen  or  other  fabrie,  suliiject  to  slight 
pressure  by  the  hands.  The  product  of  gelatine 
thus  obtained  is  to  be  run  in  thin  films  on  to  a 
smooth  surface  of  slate,  to  set,  and  then  removed 
on  nets  to  dry,  and  the  dry  gelatine  is  to  be  cut 
up  by  an  isinglass  cutter."  It  appeared  in  evi- 
deaoe,  that  the  shavings  might  be  cut  either 
diy  or  wet,  and  that  the  thinner  they  were  cut 
the  better,  so  long  as  the  fibrine  texture  was 
preserved;  and  that  the  degree  of  heat  applied 
ought  to  be  such  as  to  dissolve  the  gelatine  in 
the  shortest  time.  The  defendant  manufactured 
gelatine  by  a  similar  process,  but  he  always  cut 
the  shavings  wet,  and  much  finer  than  the 
plaintifil  A  copy  only  of  the  disclaimer  was 
filed:— Held,  first,  that  the  plaintiff's  process 
was  the  ^iibject  of  a  patent,  and  that  the  defend- 
ant had  infkinged  it 

Secondly,  that  it  was  properly  left  to  the 
Jiry  to  say  whether  the  specification  oontained 
a  reaaonably  sufficient  description  of  the  inven- 
tion. 

Thirdly,  that  the  disdaimflor  was  valid,  not- 
withstanding the  grantee  at  the  time  be  en- 
t«red  it  had  assigned  all  his  interest  in  the 
patent 

Fourthly,  that  the  filing  of  a  oopy  of  the 
diseiaimer  was  a  compliance  with  the  provisions 
of  the  6  4  6  WiU.  4»  o.  83,  s.  1. 

Fiftl^y,  that  the  verdict  was  properly  entered 
for  the  i^aintiff  on  the  third  issue,  since  the 
ipecifioation  in  fact  described  an  apparatus^  and 
the  ol^ectien  that  it  was  not  new  could  not  be 
raised  under  that  form  of  plea.  Wattingtou  v. 
Dmh,  888 


PAYMENT. 

The  defendant  being  indebted  to  the  plaintiif 
on  a  bill  of  exchange  for  25/.,  and  being  nnablo 
to  pay  the  full  amount,  left  9/.  10«.  in  cash,  and 
a  bill  for  17^  in  renewal  of  the  balance  at  tho 
plaintiff's  house  in  discharge  of  the  debt  A 
few  days  afterwards  he  met  the  plaintiff,  who 
then  refused  to  take  the  bill  in  renewal,  and 
stated  that  he  should  retain  the  cash  as  pay- 
ment of  another  debt,  which  he  said  was  due. 
The  defendant  then  demanded  back  the  money 
in  addition  to  the  bill ;  but  the  plaintiff  refused 
to  return  it  The  plaintiff  shortly  afterwards 
sued  the  defendant  on  the  original  bill : — Held^ 
per  Pollock,  G.  B.,  and  Platt,  B.,  that,  under 
the  circumstances,  the  receipt  and  retainer  of 
the  money  by  the  plaintiff  was  evidence  of 
payment  Per  Parks,  B.,  and  Mabtik,  B.,  thai 
it  did  not  amount  to  a  payment^  but  to  a  set-off. 
ThomoM  V.  OroM,  728 

PETITIONING  TRADER. 
Sm  Ixsolybht  Debtob,  (2),  (4). 

PLEADINa. 
Se€  Eymivcn,  (4). 
Factort  Act. 
FonaiOB  JunciicnxT. 

IVBOLYKHT  DbBTOB,  (4),  (5). 

Patbkt. 

I.  DBCLABAnOV. 

(1).  S^Meial  Aecount  9iti»ed. 
A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  in  divers  unliquidated 
debts,  namely,  for  so  much  as  the  plaintiffs  de* 
served  to  have  of  the  defendant  for  work  dona 
by  the  plaintiffiB  as  attorneys  for  the  defendant  $ 
that  the  plaintiffii  alleged  that  the  said  debta 
amounted  to  1712.  9t.  M.,  and  the  defendant  to 
1472. ;  that  it  was  agreed  that  the  dispute  be- 
tween them  should  be  put  an  end  to,  and  tha 
amount  of  the  debts  fixed  at  IbOL ;  that  tha 
plaintiffs  should  relinquish  their  cUdm  to  tho 
residue ;  and  that  the  debts  should  be  satisfied 
upon  the  terms  of  the  defendant  agreeing  to  pay 
the  plaintiffs  150^;  that  the  disputes  were 
ended ;  that  the  debts  were  agreed  and  fixed 
at  1502. ;  that  the  plaintiffs  had  not  made  any 
further  claim  ;'and  that  the  debts  were  satisfied 
upon  the  terms  in  that  behalt  Breach,  non- 
payment of  150<.  Plea,  that  the  plaintiffs  did 
not,  "  one  calendar  month  before  the  com- 
mencement of  this  suit»  deliver  to  the  defendant 
a  signed  bill :" — Held,  that  the  declaration,  at 
the  best,  amounted  to  a  special  eount  on  an 
account  stated,  and  that  the  plea  was  good  in 
form  and  substanoe.    Bridgwwm,  r.  Dean,     19(1 

(2).  Deteriptian  of  Loeut  4n  ^[uo^By  iVom«» 

A  declaration  in  trespass  qu.  oL  fir.  stated^ 
that  the  defendant  broke  and  entered  <'  certain 
lanjb  of  the  plaintiff  covered  with  water,  being 
the  bed  and  channel  of  the  river  T.,  and  under 
the  same,  in  the  several  parishes  of  L.  and  L., 
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io  the  county  of  G.:^ — ^Held,  on  special  de- 
murrer, that  the  deolaraUon  sufficiently  described 
the  locus  in  quo  by  name.  Th4  Duke  of  Beau- 
fort T.  Vivian,  680 

(3).  AhuttaU. 
In  actions  for  trespass  to  land,  the  locus  in 
quo  should  be  designated  by  abuttals,  or  other 
description,  as  it  was  at  the  time  of  the  trespass, 
and  not  at  the  time  of  declaration.  Therefore, 
where,  in  an  action  by  a  reversioner,  the  decla- 
ration described  the  locus  in  quo  as  ''  abutting 
on  the  south  and  east  on  a  close  in  the  occupa- 
tion and  possession  of  the  defendants;"  and 
the  defendants  (a  Railway  Company)  pleaded, 
that  they  took  possession  of  part  of  the  said 
close,  abutting  on  the  south  on  the  fence  of  their 
railway,  under  the  provisions  of  the  8  A  9  Vict 
e.  20,  ss.  32,  33,  which  was  the  trespass  com- 
plained of;  and  it  appeared  at  the  trial,  that»  at 
the  time  the  trespass  was  committed,  the  close 
iii  question  abutted  on  the  fence  of  the  railway, 
but  that  afterwards  the  defendants  took  pos- 
session of  and  purchased,  under  the  provisions 
of  the  above  Act,  a  small  part  of  it  adjoining 
the  railway,  so  that  the  plaintiff's  description 
was  correct  at  the  time  of  declaration,  but  not 
at  the  time  of  the  trespass : — Held,  that  the 
plaintiff  could  not  recover,  for  want  of  a  new 
assignment  Hum/rey  v.  The  London  and  North- 
Weetem  Railway  Company,  325 

IL  Plea. 

(1).  Argumentative  Denial  of  Bailment. 
*  To  an  action  on  the  case,  in  which  the  decta- 
rittion  stated  that  the  defendants  were  common 
carriers,  and  that  they  received  from  the  plain- 
tiff, as  such  common  carriers,  a  certain  package, 
to  be  safely  carried  and  to  be  delivered  for  him 
at  a  place  mentioned,  and  that  the  defendants 
did  not  safely  carry  the  package,  but  that 
through  their  negligence  it  was  lost;  the  de- 
fendants pleaded  that,  at  the  time  they  received 
the  package,  they  gave  the  plaintiff  notice  that 
they  would  not  be  responsible  for  packages  of 
a  particular  description,  under  which  this  par- 
ticular package  fell,  unless  their  contents  were 
declared ;  and  that  the  contents  of  this  package 
were  not  declared ;  and  that  the  defendants  did 
not  consent  to  be  responsible  cqntrary  to  the 
terms  of  such  notice. — Verification : — Held,  that 
the  plea  amounted  to  an  argumentative  denial 
of  the  bailment  as  alleged  in  the  declaration. 
Crouch  V.  The  London  and  North-  Weetem  Bail- 
way  Company,  705 

(2).  Under  the  11  Oeo.  2,  c.  10, 1. 1. 
To  a  declaration  in  trespass  for  breaking  and 
Ontering  a  close  of  the  plaintiff  called  the 
stable,  and  breaking  the  doors  thereof,  and  for 
ieiiing  and  carrying  away  divers  goods  and 
ehattels  of  the  plaintiff  therein,  the  defendant 
pleaded,  under  the  11  Oeo.  2,  c.  10,  s.  1,  thitt, 
at  the  dme  when  the  trespasses  were  committed, 
Me  0.  0.  WIS  tenant  of  certain  premises  to  the 


defendant  at  a  certain  rent,  and  that  half  • 
year's  rent  was  then  duo  to  the  defendant  from 
the  said  0.  0.,  and  in  arrear  and  unpaid ;  a&d 
that»  within  thirty  days  before  the  said  time 
when,  Ac,  0.  0.  fraudulently  and  clandestinely 
conveyed  from  the  premises  held  by  him  mm 
such  tenant,  the  goods  and  chattels  in  the  de- 
claration mentioned,  being  the  proper  goods  and 
chattels  of  the  said  0.  0.,  in  order  to  prevent 
the  defendant  from  distraining  them  for  the 
rent  in  arrear ;  and  that,  because  the  said  goods 
and  chattels  so  fhbudulently  and  clandeetinely 
conveyed  by  0.  0.  still  remained  in  the  said 
close  in  which,  Ac,  and  were  there  locked  up^ 
to  prevent  them  from  being  seized  as  a  distrest 
for  the  said  arrears  of  rent,  the  defendant*  whUsI 
the  rent  remained  due,  and  within  thirty  days 
after  the  said  goods  and  chattels  had  eo  been 
clandestinely  and  fraudulently  conveyed  and 
locked  up,  entered  the  said  dose,  in  order  te 
seise  and  take  the  said  goods  and  chattels  as  » 
distress  for  the  said  arrears  of  rent  so  due,  and 
did  at  the  time  when,  Ac.,  and  witUn  thirty 
days  after  the  said  goods  and  chattels  had  beea 
so  conveyed  as  aforesaid,  seise  them  as  a  dis« 
tress  for  the  said  arrears  of  rent;  and  tha^ 
because  on  that  occasion  the  said  goods  and 
chattels  were  put  and  kept  in  the  close  locked 
up,  so  as  to  prevent  them  from  being  seised  ae 
a  distress  for  the  said  arrears  of  rent,  and  so 
that  the  defendant  could  not,  without  breaking 
open  and  entering  the  said  dose,  seise  the  said 
goods,  the  defendant  was  obliged  and  did,  in 
order  to  seise  the  sidd  goods,  first  calling  to  his 
assistance  the  constable  of  the  place  where  the 
said  close  and  goods  were,  according  to  the  form 
of  the  statute,  and  with  his  aid  and  assistaoee^ 
in  the  day-time  break  open  and  enter  the  said 
close,  in  order  to  seise  the  said  goods  and  chat- 
tels for  the  said  arrears  of  rent,  according  to 
the  statute ;  and  that  the  defendant  in  so  doing 
did  no  unnecessary  damage,  Ae. 

Held,  first,  that  although  it  was  stated  in  ihm 
plea  that  the  goods  were  the  tenant's  at  the  time 
of  the  removal,  it  admitted  them  to  be  the  plain- 
tiff's at  the  time  of  the  eeizure,  as  averred  is 
the  declaration,  and  therefore  that  the  plea  was 
not  objectionable  in  form,  as  amounting  to  an 
argumentative  traverse  that  at  the  time  of  the 
trespass  they  were  the  goods  of  the  plaintiff. 

Held,  secondly,  that  the  plea  afforded  a  good 
primfk  facie  defence  to  the  action  within  the  II 
Geo.  2,  c.  10,  s.  1.  It  is  unnecessary,  in  a  plea 
Aramed  under  this  statute,  to  show  that  the 
goods  have  not  been  made  the  subject  of  a  bonft 
fide  sale  to  persons  not  privy  to  the  fyaudulent 
removal,  as  provided  by  the  2d  sect ;  that  fact 
must  be  replied. 

It  is  slso  unnecessary  to  state  in  the  plea  that 
the  party  upon  whose  land  the  goods  are  seised 
is  privy  to  the  fraud;  and  a  previous  request 
is  unnecessary,  in  order  to  give  the  landlord  the 
right  to  break  into  the  premises  for  the  purpose 
of  seising  the  goods.     WiUiame  r.  J?o6«rls, 
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(S).  To  Damage, 
A  declaration  stated,  that,  bj  a  deed  between 
B.  of  the  first  part,  the  defendants  of  the  second 
|»arty  and  the  plaintiff  of  the  third  part,  after 
reciting  that  B.  had  been  appointed  eoUeotor  of 
poor  rate  for  the  parish  of  D.,  and  that  he  had 
been  required  to  find  security  for  the  faithful 
discharge  of  his  duties,  and  that  the  defend- 
ants had  consented  to  give  such  security,  the 
defendants  as  surety  did  covenant  with  the 
plaintiffs  that  B.  should  at  all  times,  whilst  he 
OMitinued  in  his  said  office,  faithAiUy  account 
for  all  sums  which  he  should  reoeire :  And  the 
defendants  further  coTcnanted,  "  that  a  certifi- 
cate under  the  hand  of  the  auditor  of  the  district, 
stating  the  amount  of  loss,  should  be  conolusiye 
cTidence  against  the  defendants  of  the  trutii  of 
the  certificate,  and  that  the  policy  had  become 
forfeited  thereby  to  the  amount  of  the  loss  stated 
in  such  certificate,  and  should  form  a  valid  and 
binding  charge  and  claim  against  the  defendants, 
without  any  farther  or  other  proof  being  given 
by  the  plaintiffi  in  any  action  of  the  amount 
of  such  loss ;  or  that  the  same  had  been  occa- 
sioned through  the  default  of  B.  The  declara- 
tion then  averred,  "  that,  after  the  making  of 
the  deed,  B.  received  divers  moneys  which  he 
did  not  account  for,  and  that  the  auditor  eerU- 
fled  that  a  loss  had  been  occasioned  to  the  plain- 
tiffs by  means  of  the  premises  tc  the  amount  of 
800^,  and  alleged  as  a  breach  the  non-payment 
of  that  sum  by  tne  plaintiffs.  Plea  to  the  decla- 
ration so  far  as  related  to  the  auditor  having 
certified,  that  for  thirteen  years  before  the  mak- 
ing of  the  deed,  B.  was  collector,  and  during 
that  time  had  not  accounted  for  divers  sums 
which  he  received,  and  by  reason  thereof  was, 
at  the  time  of  making  the  deed,  in  urear;  and 
that  the  loss  so  certified  was  the  amount  of  loss 
occasioned  as  well  by  such  arrears  as  by  the 
non-aocounting  in  the  declaration  mentioned : 
without  this,  that  the  auditor  certified  that  a 
loss  had  been  occasioned  to  the  plaintiffs  by 
means  of  the  premises  in  the  declaration  men- 
tioned to  the  amount  of  8007. : — Held,  on  special 
demurrer,  that  the  plea  was  bad,  as  being  a  plea 
to  the  damage  only.  The  Guardiant  of  the 
Poor  of  the  Rom/ord  Union  v.  The  Britieh 
(hutroHtee  Aeeoeiationj  792 

(4).  Several  Mattera, 

In  an  action  by  the  public  officer  of  a  bank- 
ing copartnership,  the  Court  allowed  a  plea 
which  denied  that  the  copartnership  were,  at 
the  commencement  of  the  action,  carrying  on 
the  trade  and  business  of  bankers,  in  additipn 
to  pleas  of  the  general  issue,  and  of  accord  and 
satisfaction*    Boe  v.  Fuller,  220 

(5).  leeuable  Plea, 

The  Lynn  and  Bly  Railway  Company  entered 

into  a  bond  with  the  plaintilt    After  the  bond 

was  so  given,  that  Company  was  amalgamated 

with  other  Companies;  and  by  the  Act  of 
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smalgsmation  it  was  provided,  tiiat  the  attiMl- 
gamatcd  Company  should  be  liable  for  the  cott- 
tracts,  Ac,  entered  into  by  tbe  former  Company. 
In  an  action  on  this  bond,  the  deftndants  (tb# 
amalgamated  Company),  being  under  tenns  at 
pleading  issuably,  after  craving  oyer  of  tlie  bond^ 
pleaded  that  it  was  not  ''their  deed ;"  and  tiv 
plaintiff  thereupon  signed  judgment  The  Cout4 
refused  to  grant  a  rale  to  set  aside  the  judg- 
ment, without  an  affidavit  of  merits,  it  belto^ 
admitted  upon  the  application  for  the  rule  that 
the  plea  would  be  bad  on  demurreir.  Se^  v. 
The  EoMt  Anglian  Haihoage  Coatpang,  h9 

UL  RnPLicAnoir. 
MvlH/arioueneee, 

To  an  action  of  trespass  for  breakinf^  sikl 
entering  the  plaintiff's  house  and  seising  U» 
goods,  the  defendant  pleaded  that  one  Thonutf 
held  a  house  as  tenant  to  one  Payne,  at  a  certain 
rent;  that  the  rent  was  in  arrear;  that  the  sai4 
goods,  being  the  goods  of  Thomas,  were  fraudn* 
lently  and  clandestinely  conveyed  by  him  from 
his  house  to  prevent  a  distress,  and  were,  with 
the  plaintiff's  consent,  placed  in  the  plaintiff'! 
house ;  whereupon  the  defendant,  as  bailiff  of 
Payne  and  by  his  comnumd,  seized  the  goodt 
as  a  distress. 

Replication,  that  the  said  goods  were  not 
the  goods  of  Thomas,  nor  were  they  frandn* 
lentiy  and  clandestinely  conveyed  away  by 
Thomas  to  prevent  a  distress : — SembU,  that  th« 
replication  was  not  open  to  the  ol^eotion  of 
multifariousness,  but  that  it  was  a  good  answer 
to  the  plea.     Thomae  v.  Watkine,  630' 

POLICY  OP  GUARANTEE. 

The  defendants  granied  to  the  pluntiff,  the 
treasurer  of  a  literary  institution,  a  policy  of 
guarantee  against  loss  occasioned  by  the  want 
of  integrity  of  W.,  the  secretary  of  the  institu- 
tion. The  policy  recited,  that,  as  the  basis  of 
the  contract  for  such  guarantee,  the  plaintiff  had 
lodged  at  the  office  of  the  defendants  a  certain 
statement  in  writing,  containing  a  declaration, 
signed  by  the  plaintiff,  of  the  truth  of  the 
answers  thereby  given  to  the  questions  therein 
contained.  This  statement  contained  (amongst 
others)  the  following  questions  and  answers: 
— **  First  Is  the  applicant  at  present  in  your 
employment,  and,  if  so,  in  what  capacity  ;  and 
has  he  hitherto  performed  the  duties  of  his 
situation  faithfully  and  to  your  satisfaction? 
— He  is  secretary  of  the  Marylebone  Literary 
Institution.  Secondly.  Is  the  applicant  per 
sonally  known  to  you  or  any  of  your  firm ;  of 
by  whom  has  he  been  introduced  or  recom* 
mended  to  you  ? — Only  as  al>ove.  Thirdly.  Im 
what  capacity  do  you  intend  to  employ  tho 
applicant  ?  and,  with  reference  to  this  question, 
state,  as  far  as  circumstances  will  permit,  (A.) 
the  nature  of  his  intended  duties  and  respoosi* 
bilities  ? — (A.)  He  is  secretary  of  the  Maryleboa* 
Literary  Institution,  of  which  I  am  treasureiw 
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(0.)  The  checks,  which  will  be  need  io  leoiire 
aoouraey  in  his  aecoants,  and  when  and  how 
often  they  will  be  balanced  and  closed? — (G.) 
Bzamlned  bj  finance  committee  every  fortr- 
night  (D.)  The  salary  or  emolnment,  which  will 
be  paid  to  him,  and  how  and  when  it  will  be 
paid?— (D.)  £80  a  year,  at  present :"— Held, 
that  the  statement  that  the  accounts  would  be  ' 
examined  by  the  finance  committee  every  fort- 
night did  not  amount  to  a  warranty,  but  was  a 
mere  representation  of  the  intention  of  the 
"^luntiff;  and,  consequently,  that  he  was  entitled 
to  recover  in  respect  of  a  loss  arising  from  the 
want  of  integrity  of  W.,  although  such  loss  was 
occasioned  by  the  neglect  to  examine  the 
accounts  in  the  manner  specified.  Benham  v. 
Th€  Uuittd  Guarantee  and  Life  AMewrante  Com- 
pany,  744 

POOR  RATB. 
Sou9e»  vnthin  Precinett  of  OaoL 

Three  houses,  situated  beyond  the  actual  wall 
of  a  county  gaol,  but  within  its  precincts,  were 
appropriated  to  the  occupation  of  the  governor 
and  of  two  of  the  warders  of  the  gaol,  respect- 
ively, and  they  inhabited  these  houses  solely  as 
officers  of  the  gaol.  The  house  of  the  governor 
had  an  internal  oommunicaUon  with  the  gaol, 
but  the  other  houses  had  no  communication  with 
it»  except  by  means  of  the  principal  entrance  of 
the  gaol : — Held,  that  the  occupier  of  each  of 
these  houses  was  exempt  from  liability  to  be 
assessed  to  the  poor  rate,  on  the  ground  that  the 
houses  were  virtually  part  and  parcel  of  the 
gaol. 

On  the  hearing  of  a  special  case  in  an  appeal 
stated  for  the  opinion  of  one  of  the  superior 
Courts,  under  the  12  A  13  Vict  o.  45,  s.  11,  the 
oonnsel  for  the  party  in  support  of  the  rate  is 
entitled  to  begin. 

Upon  such  hearing,  the  Court  refused  to  hear 
more  than  one  counsel  upon  either  side.  Jua- 
ticee  of  Bedfordehirtf  AppeUanta,  v.  Chureh- 
foardentf  d:e,,  of  St,  Paul,  Bedford,  Reapond- 
etUt,  650 

POWER. 
See  Devibb,  (2). 

PRACTICE. 
jSSm  Abbitratiok^  (1). 

ATTACHmiTT,  2. 

Cbbtiorari. 

OonxTT  CoUBT,  (2),  (3). 

Dahaobb. 

Ikbpectioh  of  DooumNTi. 

Plbadino,  IL  (4). 

PooB  Ratb. 

8BQVBBTBAnOir« 

(1).  Staffing  Proeeedinge. 

The  Court  will  not  stay  proceedings  in  an 
action  by  the  assignee  of  an  insolvent  debtor, 
on  the  ground  that  an  action  brought  by  the 
insolvent  fox  the  identical  oause  has  been  re- 


ferred, by  order  of  Nisi  Prius,  to  an  arbitrator, 
and  the  reference  b  still  pending.  Sturgee  v. 
Lord  Cunon,  17 

(2).  Security  for  Coete, 

The  Court  will  not  require  security  for  costs 

to  be  given  by  a  plaintiff,  who  is  a  foreigner 

and  usually  resident  abroad,  if  at  the  time  he  is 

actually  in  this  country.    Tamhiaco  v.  Paeifieo, 

81ft 
(3).  Judgment  ae  in  Case  of  a  NoneuiL 

1.  It  is  no  answer  to  a  motion  for  judgment 
as  in  case  of  a  nonsuit,  that  the  defendant  pre- 
vented the  trial  by  injunction,  which  hoe  since 
been  dissolved ;  at  all  events,  where  the  plain- 
tiff has  subsequently  given  a  fresh  notice  of 
triaL     Doheon  v.  Broeklebank,  316 

2.  A  defendant  is  not  entitled  to  judgment 
as  in  case  of  a  nonsuit,  where  the  plainti^ 
after  issue  joined,  has  taken  the  benefit  of  the 
Insolvent  Act,  and  inserted  in  his  schedule  the 
debt  for  which  the  action  is  brought,  but  it 
does  not  appear  whether  the  assignees  are 
willing  to  proceed.     Oawn  v.  Allan,  306 

(4).  Notice  to  produce  Document  at  Trial, 

The  true  principle  on  which  a  notice  to  produce 
a  document  on  the  trial  of  a  cause  is  required^ 
is,  not  to  give  the  opposite  party  notice  that 
such  a  document  will  be  used  by  a  party  to  the 
cause,  in  order  to  enable  him  to  prepare  ca- 
dence to  explain  or  confirm  the  document^  but 
is  merely  to  give  him  a  sufficient  opportunity 
to  produce  it,  and  thereby  to  secure,  if  he 
pleases,  the  best  evidence  of  the  contents ;  and 
therefore,  where  a  document  is  shown  to  be  in 
courts  a  request  to  produce  it  Immediately  is 
sufficient    Jhoyer  v.  Colline,  639 

(5).  Replication  of  Tiel  Record, 

Where  to  a  plea  of  nul  tiel  record  the  plain- 
tiff replies  Uel  record,  a  two  days'  notice  that  he 
will  produce  the  record  is  sufficient  Maguire 
V.  Kineaid,  608 

(6).  Of  Taxation. 

The  signing  judgment  for  debt  and  taxed 
costs,  without  any  notice  of  taxation,  is  not  an 
irregularity  for  which  the  Court  will  set  aside 
the  judgment    Field  v.  Partridge,  689 

(7).  Entering  Satief action  on  Roll, 
The  plaintiff  having  recovered  judgment  in 
an  action  against  two  defendants,  issued  two 
concurrent  writs  of  ca.  sa.  thereon,  and  the 
defendants  were  taken  in  execution,  but  were 
discharged  by  the  plaintiff's  attorney,  upon 
their  making  an  arrangement  for  the  payment 
of  the  debt  The  plaintiff  afterwards  issued  a 
writ  of  fl.  fa.  for  the  balance  of  the  original 
debt,  and  the  goods  of  one  of  the  defendants 
were  seised;  but,  upon  payment  of  a  certain 
sum  under  protest,  the  goods  were  released. 
A  rule  nisi  was  afterwards  obtained  by  the  de- 
fendant to  procure  a  return  of  this  money,  on 
the  ground  that  the  original  debt  waa  barred 
by  the  defendants'  discharge  out  of  custody,  as 
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liATiiig  been  made  either  by  the  uithority  of, 
or  me  having  been  ratified  by  the  pUintiiL  The 
Ck>nrt  referred  the  matter  to  the  Master  to 
report  thereon  to  the  Court;  and  he  found  that 
the  diieharge  of  the  defendants  had  been  rati- 
fied by  the  plaintiff;  and  therefore  the  Court 
made  the  rule  to  set  aside  the  execution  abso- 
lute. The  plaintiff  then  brought  an  action 
upon  the  original  judgment  The  Court,  under 
the  preceding  circumstances,  refused  to  order 
satisfaction  to  be  entered  up  on  the  judgment 
roll  in  the  action.     Ward  t.  Bromnkead,     726 

PRESCRIPTION. 
See  BuRTBTOB  or  Hiohwats. 

PRINCIPAL  AND  AQENT. 

Where  a  person  deseribes  himself  in  a  writ- 
ten instrument  as  the  agent  of  an  unnamed 
principal,  it  is  competent  for  the  party  with  whom 
he  contracts,  to  show  that,  although  described 
af  agent,  he  is  in  fact  the  principal. 

A  charter-party  contained  the  following  clause : 
— "This  charter-party  being  concluded  by  C.  T. 
J.  (the  defendant)  on  behalf  of  another  party 
resident  abroad,  it  is  agreed  that  all  liability  of 
the  former  ceases  as  soon  as  he  has  shipped  the 
eargo  ;**  it  was  shown  that  the  defendant  had 
paid  for  the  goods  in  his  own  name,  and  that, 
at  the  port  of  destination,  they  had  been  claimed 
by  and  delivered  to  a  person  who  produced  an 
unsigned  bill  of  lading,  which  the  captain  had 
dellTored  to  the  defendant 

Held,  that  there  was  no  cTldenoe  that  the  de- 
fendant acted  as  principal,  so  as  to  render  him 
liable  for  the  freight     Carr  t.  Jackwu,      382 

PRIVILEaE. 
See  Arrest. 

PRiyiLBGED  COMMUNICATION. 
See  AnoRNBT,  (3), 

PROMISSORY  NOTE. 

See  AnoRNKr,  (3).  1. 
Bill  or  Exchahos. 
Lroact. 
Btatdtr  or  LnnTATiOKS,  (1),  (2). 
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See  Arbitrattok,  (3). 

Carrier,  (1). 

evidrwcr,  (5). 

Plbading,  II.  (1),  (5). 

(1).    Uee  and  Occupation  where  Contntd  not 

und^r  SeaL 
An  incorporated  Railway  Company  agreed 
by  parol  to  take  certain  premises  for  a  year. 
They  occupied,  and  at  the  end  of  the  year  con- 
tinued to  occupy  for  another  year,  at  the  ezpi- 
fation  of  which  period  they  removed  their 
foods,  without  any  previous  notice  to  quit,  but 
paid  rent  up  to  the  end  of  the  following  quar- 
ler»— Held,  that  they  wore  not  liable  in  an 


I  actioB  for  use  and  occupation  for  the  remaining 
I  three-quarters  of  a  year,  since  they  did  not 
occupy  during  that  period ;  and  that  no  tenancy 
could  be  inferred  from  the  payment  of  rent,  in- 
asmuch as  they  oould  not  contract  except  under 
seaL  Finlay  t.  The  Brietol  and  Ex€ter  Bail- 
way  Company f  400 

(2).  Liahility  of  ProvieionaX  Committee, 

In  an  action  by  an  engineer  against  a  provi- 
sional  committeeman  of  a  Railway  Company, 
it  appeared  that,  at  a  meeting  of  the  committee, 
at  which  the  plaintiff  was  present,  it  was  resolv- 
ed, ''that  the  provisional  committee  disclaim 
the  intension  of  taking  on  themselves  any  per- 
sonal responsibility  as  regards  the  expenses 
incurred  or  to  be  incurred  in  or  about  the  Com- 
pany, and  that  no  such  responsibility  shall 
attach  to  them."  At  another  meeting,  at  which 
the  plaintiff  was  also  present,  a  resolution  was 
passed,  which  contained  a  statement  that  the 
plaintiff  had  said  "that  he  would  make  no  claim 
for  his  services  until  there  should  be  sufficient 
funds  of  the  Company  to  meet  any  demjmd  he 
might  be  entitled  to  make."  The  plaintiff  stated 
in  a  letter,  that  ''he  never  understood  that, 
unless  the  project  was  successful,  the  engineers 
were  to  abandon  all  claim ;  but  he  did  under- 
stand, that  the  individuals  comprising  the  com- 
mittee were  not  to  be  held  personally  liable." 
At  a  subsequent  meeting  of  the  committee,  il 
was  resolved,  ''that  the  committee  bind  them- 
selves to  be  answerable  to  the  extent  of  1000/., 
to  be  applied  to  engineering  and  surveying  pur- 
poses." The  scheme  was  abandoned,  and  deposits 
to  the  amount  of  4168/.,  which  had  been  received 
by  the  committee,  were  returned  to  the  share- 
holders:— Held,  that  the  defendant  was  not 
responsible,  the  contract  being  that  the  plaintiff 
should  be  paid  out  of  such  funds  as  could  bo 
properly  applied  in  satisfaction  of  his  claim,  and 
there  were  no  Ainds  of  that  description.  Land^ 
man  v.  EntwietU,  632 

(8).   Mortgage  Debenturee, 

The  7  A  8  Vict  c.  Ixxxv.  (19th  July,  1844), 
"  for  making  a  railway  from  Colchester  to 
Ipswich,"  empowered  the  Company  to  borrow 
money  on  mortgage.  Section  49  enacted,  "  that 
the  Company  may,  if  they  think  proper,  fix  a 
period  for  the  repayment  of  the  principal  money 
so  borrowed,  with  the  interest  thereof,  and  in 
such  case  the  Company  shall  cause  such  period 
to  be  inserted  in  ^e  mortgage  deed  or  bond ; 
and,  upon  the  expiration  of  such  period,  tho 
principid  sum,  together  with  the  arrears  of  inte- 
rest  thereon,  'shall  be  paid'  to  the  party  entitled 
to  such  mortgage  or  bond."  By  sect  50,  if  no 
time  was  fixed  in  the  mortgage-deed  for  repay- 
ment the  mortgagee  might,  at  the  expiration 
of  twelve  months,  demand  payment  of  tho 
principal  and  interest,  upon  giving  sic  months' 
previous  notice;  and  the  Company  might  at  all 
times  pay  off  the  money  borrowed  upon  giving 
the  like  notice.  By  sect  51,  if  such  interest 
remained  unpaid  for  thirty  days  after  it  bejamo 
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doe,  and  d^muid  thereof  made  in  writiog,  the 
■lortpigee  might  either  rae  for  the  interest  flo 
in  arrear  bj  action  of  debt,  or  require  the  ap- 
pointment of  a  receiyer.    By  sect  52,  if  sueh 
Iirindipal  and  interest  were  not  paid  within  six 
months  after  the  same  beeame  payable  and 
after  demand  thereof  in  wriUng,  the  mortgagee 
might  sne  for  the  same  in  any  Court  of  law  or 
equity,  or,  if  his  debt  amounted  to  a  certain 
sum,  require  the  appointment  of  a  receiver. 
The  8  A  9  Yiot  o.  xciv.  (21  July,  1845),  after 
reciting  the  7  ft  8  Vict.  e»  Izxzv.,  incorporates 
its  provisions,  and  by  sect  6  empowers  the  Com- 
|iany  to  borrow  money  on  mortgage  as  by  the 
leoited  Act  authorised.    The  10  A  11  Vict  c. 
•Ixxiv.  (9  July,  1847)  repealed  the  7  A  8  Vict 
a.  Ixzxv. ;  but»  by  sect  43,  re-enacted  the  5l8t 
feet  of  the  repealed  Act  as  to  the  recovery  of 
interest   The  10  ft  11  Vict  c  ccxxv.  (22  July, 
1847),  after  reciting  the  7  ft  8  Vict  c.  Ixxxv., 
$  ft  9  Vict  c.  xciv.,  9  ft  10  Vict  c.  xeviL,  incor- 
porates their  provisions  then  in  force.    Sect  7 
enables  the  Company  to  borrow  money,  subject 
%>  the  same  or  the  like  provisions  as  are  con- 
tained in  the  secondly  recited  Act ;  and  sect  8 
enacts  that  the  several  provisions  of  the  recited 
Acts,  with  regard  to  the  borrowing  of  moneys, 
•hall  apply  to  the  moneys  by  that  Act  authorized 
%o  be  borrowed.    The  plaintiff  lent  to  the  de- 
fendant 10002.  upon  the  securi^  of  a  debentnre 
in  the  form  j^ven  in  a  schedule  to  the  7  ft  8 
Vict  0.  Ixxxv.,  ij^hich  was  the  same  form  as 
ISchedule  C.  in  the  Companies  Clauses  Consoli- 
dation Act    By  this  instrument  the  Company 
assigned  to  the  plaintiffii  "  the  undertaking  and 
all  tolls  and  sums  of  money"  arising  by  virtue 
of  the  10  ft  11  Vict  o.  ccxxv.,  to  hold  until 
the  10002.,  with  interest  at  52.  per  cent,  was 
satisfied :  Me  prineipcU  turn  4o  be  repaid  on  the 
let  January,  1851." 

Held : — First,  that,  regarding  the  instrument 
without  reference  to  the  above  enactments,  the 
stipulation  for  payment  of  the  principal  on  the 
day  named  therein  imported  a  oavenant  on  the 
part  of  the  Company  to  pay  on  that  day,  for  the 
breach  of  which  an  action  would  lie  against 
them ;  and  that  such  right  of  action  was  not 
taken  away  or  affected  by  the  special  Acts,  or 
by  the  Companies  Clauses  Consolidation  Act, 
since  the  51st  and  52d  sects,  of  the  7  ft  8  Vict 
c.  Ixxxv.  did  not  give  the  right  of  action,  but 
merely  recognised  it  as  already  existing,  and 
provided  an  additional  remedy  by  the  appoint- 
ment of  a  receiver,  and  therefore  its  repeal  did 
pot  affect  the  right,  which  was  also  recognised 
hy  the  53^  sect  of  the  Companies  Clauses  Con- 
solidation Act;  and  consequentiy,  a  plea,  that 
the  Company  had  borrowed  other  sums  on 
mortgage,  and  had  not  sufficient  funds  to  satisfy 
the  mortgagees,  was  bad  on  demurrer. 

Secondly, — That  the  effect  of  the  instrument 
was  to  pledge  the  tolls  and  property  of  the  Com- 
pany as  proprietors,  but  not  their  stock  or  pro- 
perty as  carriers,  or  th?  soil  of  the  railway 
itself  j  and  that  the  julgment  in  an  action 


agidnst  them  for  the  principal  mosey  would  be 
satisfied  out  of  their  general  property  beloBgiag 
to  them  as  carriers  or  otherwise.  JSmrt  v.  The 
Eaetem  Uniom  BaUtee^  Oompunjfg  SM 

(4).  mUage  ToOe. 

By  an  agreement  made  between  "  The  JCaa- 
eheeter,  Bolton,  and  Bory  Railway  Company, " 
and  '<  The  Bory  and  Rossendale  Railway  Gem- 
pany,"  it  was  agreed :  ''first,  that  they  woald 
mutually  concur,  at  the  expense  of  the  Bory 
and  Rossendale  Company,  in  obtaining  an  Act 
of  Parliament  for  a  line  of  railway  from  the 
Manchester  and  Bolton  Railway  to  Bury  and 
Rawtenstall :  secondly,  that  the  Bury  and  Ros- 
sendale Railway  Company  should  have  the  use 
of  the  Manchester  and  Bolton  Company's  station 
at  Salford,  but  not  to  impede  the  Manchester 
and    Bolton    Company's   traffic,  paying  such 
charge  for  such  requisite  additional  aeeomiBo> 
dation  to  the  same,  arising  from  the  traffic  of 
the  Bury  and  Rossendale  Company,  as  any 
three  indifferent  persons,  to  whom  it  should  be 
referred  in  the  usual  way,  should  determine : 
thirdly,  that    the  traffic  of  the  Manchester, 
Bury,  and  Rossendale  Company,  whether  oC 
passengers,  merchandise,  or  coal  (thai  is,  traffic 
using  both  lines  or   any  portions    thereof), 
between  Salford  and  Rawtenstall,  or  any  points 
intermediate  to  these,  should  be  carried  on,  as 
respects  engine-power  and  carriages,  elerks,  and 
porters,  and  all  other  expenses  (except  the 
maintenance  of  the  lianchester  and  Bolton 
Railway),  at  the  costs  and  charge  of  the  Bnry 
and  Rossendale  Railway  Company,  who  should 
pay  to  the  Manchester  and  Bolton  Railway 
Company,  for  the  use  of  their  railway.  Mid  va 
respect  to  the  traffic  therein  specified,  a  pro  rati 
proportion  (aeoording  to  the  distance  paasea 
over  the  two  lines  respectively)  of  all  and  sin- 
gular the  gross  rates,  tolls,  and  proceeds  arising 
from  the  said  traffic:  with  this  proviso,  that 
nothing  therein  contained  nor  elsewhere  pro- 
vided, should  authorise  the  Manchester  and 
Bolton  Railway  Company  to  receive,  for  the 
use  of  their  railway  between    the  point  of 
Junction  of  it  with  the  Bnry  and  Rossendale 
Railway  and  Salford,  for  a  greater  distance 
than  half  the  length  between  such  point  of 
junction  and  the  terminus  of  the  Manchester 
and  Bolton  Railway  at  Salford ;  nevertheless, 
the  Manchester  and  Bolton  Railway  Company 
should  be  entitied  to  charge,  for  the  use  of  sueh 
portion  of  their  railway,  for  a  length  of  two 
miles  at  the  least"    After  the  making  of  this 
agreement,  the  Manchester,  Bolton,  and  Bury 
Railway  Company  was  incorporated  with  the 
Manchester  and  Leeds  Railway  Company,  and 
ultimately  became  "  The  Lancashire  and  York- 
shire Railway  Company ;"  and  the  Bury  and 
Rossendale  Railway  Company  became  "Tbe 
Manchester,   Bury,  and  Rossendale  RiAway 
Company,"  and,  having  been  extended  to  cer- 
tain other  places,  became  "  The  East  Lancashire 
Railway  Company;"  and,  by  subsequnnt  Acta 
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•f  Pteliiment^  oerUin  other  railways  were  in. 
eorporated  with  it>  bo  as  to  form  an  extensire 
line  of  railway.  A  speoial  yerdict  having  foand 
that  the  length  of  the  Manchester,  Bolton,  and 
Buy  Kailway,  from  the  station  at  Salford  to  its 
point  of  junction  with  the  Manchester,  Bury, 
and  Bossendale  Railway  at  Olifton^  was  four 
miles  and  no  ikore : — ^Held,  first,  that,  on  the 
irae  o<Histraotlon  of  the  above  agreement,  the 
Jianeashire  and  Yorkshire  Railway  Company 
were  not  entitled  to  charge  the  East  Laneashire 
Railway  Company  that  proportion  for  the  whole 
amount  reeeired  as  tolls,  which  the  whole  dis- 
tance of  two  miles  to  be  charged  on  this  part 
bears  to  the  whole  distance  trayelled  on  the 
fine  of  the  East  lAnoashire  Company  alone,  bat 
that  the  rate  per  mile  for  the  charge  was  first  to 
he  settled  by  the  relative  distances  aotoally 
travelled  on  each ;  and  when  so  settled,  a  dis- 
tance of  two  mUes  was  to  be  paid  for  at  that 
nte.*— Seoondly,  that  the  agreement  was  not 
•ffeoted  by  the  subsequent  Acts  of  Parliament, 
•ad  eonsequently  did  not  extend  beyond  the 
traffic  along  the  Bury  and  Rossendale  Railway 
alone.  The  Lanetuhirt  and  Yorkshire  Bail- 
woy  Company  v.  Tke  JSa§t  Lanca»h%r9  SaiUoay 
Oo«p€mjf,  120 

RATE. 
'^•^  Harbour  Comhubioksrs. 

RECSrVEB. 
iSM  Evinsvos,  (1), 

RECOGNISAITCE. 
See  Costs. 

REPLEYDT. 
iS!e«  Covirrr  Court  (6). 

(1).  Demiee  of  Land  "  TUke/ree." 

Replevin.  Avowry,  that  the  i>laintiff  was  ten- 
ant to  the  defendant,  at  a  rent  of  400^.  a  year. 
At  the  trial,  it  appeared  that  the  defendant, 
being  the  owner  of  land  and  also  of  tithe  oom- 
aauted  under  the  6  A  7  Will.  4,  c.  71,  agreed  by 
|Mrol  to  demise  to  the  plaintiff  the  land  "  tithe 
fkee,'*  at  a  yearly  rent  of  400/. : — Held,  that, 
although  before  the  commutation  such  an 
agreement  might  have  operated  as  an  agreement 
to  demise  both  tithe  and  land  at  that  joint  rent, 
yet  the  agreement  being  after  the  commutation, 
the  words  **  tithe  free"  were  surplusage,  since 
by  the  80th  section  of  that  Act,  if  the  defendant 
^strained  for  the  rent-charge,  the  pkuLntiff 
would  be  entitled  to  deduct  the  amount  from 
his  rent;  and,  oonaequently,  there  was  a  holding 
at  a  rent  of  400/.,  as  alleged  in  the  avowry. 
Meggxecn  v.  Lady  Olamie,  Selle  v.  Same,      685 

(2).  Date  in  Avovory  when  Jient  due. 

An  avowry  for  rent  stated,  HuA  the  plaintiff 
held  the  premises  of  the  defendant  at  a  certain 
rent,  to  wit,  the  yearly  rent  of  802. ;  and  be- 
cause a  large  sum,  to  wit,  the  sum  of  802.  of  the 
rent  aforesaid  for  a  oertain  time,  to  im^  on« 
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year  ending  on  the  29th  of  September,  A.  D.  1851, 
was  due  and  in  arrear,  Ac.,  and  then  justified 
the  distress  for  rent  in  arrear : — Held,  that  the 
date  in  the  avowry  "was  material ;  and  there- 
fore that  the  avowry  was  not  supported  by 
proof  of  some  rent  being  due  and  in  arrear  for 
a  former  year.    Roekmge  v.  Caddy,  840 

ROBBERS. 
iS!ee  Carrirr,  (2). 

SEQUESTRATION. 
Judgment  having  been  signed  against  the 
dbfendan^  a  beneficed  oleigyman  in  the  county 
of  Brecon,  a  writ  of  sequestration  was  issued 
and  put  in  force  in  the  month  of  August;  but 
at  that  time  no  writ  of  fi.  fa.  whatever  had  been 
issued.  In  October,  a  writ  of  fi.  ik.  was  issued 
against  the  defendant,  to  which  the  sheriff  of 
Bristol  made  &  retnm  of  nulla  bona  only,  and 
not  thftt  the  defendant  was  clerious  beneficia- 
tus.  On  the  22d  of  November,  a  rule  nisi  was 
obtained  to  set  aside  the  writ  of  sequestration  : 
— ^Held,  firs^  that  the  writ  of  sequestration  was 
irregular ;  and  secondly,  that  the  rule  was 
moved  for  in  Ume.    Bromage  v.  Vavgh€m,  223 

SHARES. 
See  Joirt-Stock  Compart. 

SHERIFF. 
See  ArrACHMRinr,  1. 
Srqurstratioh. 

Voluntary  Payment  to  Bailiff  of  JDeht  and  Ooete 
on  Exeeution  of  Ca.  Sa. 

It  is  no  part  of  the  duty  of  the  sheriff,  in 
executing  a  writ  of  ecu  ea,,  to  receive  the 
amount  of  the  debt  and  costs,  in  order  to  pay 
them  over  to  the  exeeution  plaintiff.  And  there- 
fore, where  the  debtor  makes  a  voluntary  pay- 
ment to  the  bailiff  of  the  debt  and  costs,  to  be 
paid  over  to  the  execution  plaintiff,  and  the 
bailiff  fails  to  do  so,  and,  in  consequence  there- 
of, the  debtor  is  a  second  time  arrested  under  a 
firesh  writ  issued  upon  the  same  judgment,  the 
sheriff  is  not  liable  as  for  a  breach  of  duty  in 
not  paying  over  the  money  to  the  execution 
plaintiC 

Semble,  that,  in  such  ease,  Uie  debtor's  remedy 
is  by  action  against  the  bailiff  for  breach  of 
contract     Woode  v.  Finnie,  308 

SET-OFF. 
See  Pathrkt. 

SHIP. 

Where  the  master  of  a  vessel  sells  part  of  r 
shipper's  goods  at  an  intermediate  port>  in  order 
to  raise  money  to  provide  for  the  repairs  or  other 
expenses  of  the  vessel,  which  are  necessary  to 
enable  him  to  prosecute  and  complete  the  voy- 
age, and  the  vessel  does  not  arrive  at  her  poet 
:>f  destination,  the  shipper  is  not  entitled  to 
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SHIP. 


STATUTE  OF  LIMITATIONS. 


odWe  the  dear  Talne  forwhieh  th«  goods  would 
hftve  sold  at  that  port. 

A  declaration  in  assumpsit  stated,  that  the 
defendant  was  the  owner  of  a  oertain  ship  then 
at  a  oertain  foreign  port>  and  bonnd  from  thence 
to  the  port  of  London  in  Great  BritaiUi  and 
that  the  plaintiff  caused  certain  goods  of  his  to 
be  shipped  on  board  the  ship,  to  be  conveyed 
to  London  for  oertain  freight;  that  the  ship  set 
saili  and  on  her  voyage  was  much  iigured  by 
tompestuons  weather ;  and  that  the  master  was 
obliged  to  put  into  an  intermediate  port  to  have 
her  repaired ;  and  that,  for  the  purpose  of  such 
repairs,  and  to  pay  them,  and  to  enable  the 
•hip  to  leave  that  port,  it  became  necessary  for 
the  master  to  raise  a  sum  of  money ;  and  that, 
without  doing  so,  the  ship  would  have  been 
unable  to  leave  the  port  or  to  proceed  to  sea ; 
and  that,  beeause  the  master  could  not  other- 
wise raise  the  amount  neoessarily  required,  he 
sold  certain  of  the  plaintiff's  goods,  and  with 
the  amount  so  realised  he  paid  the  expenses  of 
the  repairs,  Ac.  The  declaration  then  stated, 
that  the  defendant,  in  consideration  of  the  pre- 
mises, promised  the  plaintiff  to  pay  him  the 
value  for  which  the  goods  would  have  been  sold 
if  they  had  been  delivered  by  the  defendant  to 
the  plaintiff  at  London. 

Plea  to  the  declaration,  so  far  as  the  same 
claims  to  recover  damages  to  a  greater  amount 
than  the  value  of  the  ship  and  freight  therein- 
after mentioned,  that  the  plaintiff  ought  not  to 
maintain  his  action  to  recover  any  damages  to 
a  greater  amount  than  aforesaid,  because,  after 
the  goods  were  shipped,  and  before  any  part 
thereof  had  been  conveyed  to  the  port  of  L., 
and  whilst  they  were  in  the  custody  and  under 
the  control  of  the  master,  the  master  wrong- 
fully, and  without  any  authority  in  that  behalf 
from  the  defendant,  and  without  his  knowledge, 
privity,  or  consent,  sold  the  goods,  and  the  de- 
fendant thereby  was  unable  to  deliver  them  to 
the  plaintiff;  and  that,  at  the  several  times,  the 
defendant  was  the  owner  of  the  ship^  being  a 
British  vessel  and  duly  registered;  that  the 
goods  were  shipped  by  being  received  into  the 
custody  of  the  master,  and  that  the  defendant 
never  personally  accepted  or  received,  nor  did 
he  interfere  wiUi  them'  or  the  ihipping,  or  the 
sale,  except  as  such  owner  of  the  vessel ;  and 
that  the  shipping  and  sale  took  place  after  the 
Ist  September,  1813;  and  that  the  sale  was  done 
without  the  fault  or  privity  of  the  defendant ; 
and  further,  that  the  value  of  the  ship,  together 
with  the  value  of  the  freight  due,  or  to  grow 
due  during  the  voyage,  did  not  exceed  a  certain 
sum  (named).  Verification,  and  prayer  of  Judg- 
ment 

Held,  first,  that  the  declaration  was  bad  in 
substance ;  and  secondly,  that  the  plea  was  bad, 
as  being  pleaded  to  the  damages  merely. 

Semble,  also,  that  the  plea  did  not  disclose 
any  defence  under  the  53  Geo.  8,  c.  159,  upon 
which  it  professed  to  be  founded.  Atkiiuon  v. 
Stephent,  567 


SMALL  DEBTS  ACTS. 
(9  A  10  Vict.  c.  95, 13  A  14  Vict.  c.  6L) 
iSee  CoDJiTT  Court. 

STAMP. 
See  EviDKXCB,  (7). 

(I).  Mortgage. 

A.,  being  indebted  to  the  defendant  in  tha 
sum  of  ld4(.  7«.  6d.,  by  indenture  assigned  to 
him  certain  furniture,  and  also  a  policy  of  oa- 
surance,  with  a  proviso  for  redemption  on  pay- 
ment  of  the  principal  money  and  interest ;  and 
a  further  proviso,  that,  in  default  of  payment* 
it  ishould  be  lawAil  for  the  defendant  to  taka 
and  sell  the  f^imiture  and  policy,  and,  oat  of 
the  proceeds,  to  reimburse  himself  all  costs  and 
expenses,  and  all  sums  he  might  expend  in 
keeping  on  foot  the  policy.  Then  followed  a 
covenant  by  A.  for  payment  to  the  defendant 
of  1842.  7s.  M.,  and  for  payment  to  the  insor* 
once  oflloe  of  the  premiums ;  and  that,  in  ease 
of  the  avoidance  of  the  poli^,  or  the  insolvent 
of  the  insurance  company,  A.  would  insure  ii 
another  office^  and  assign  the  new  policy  to  tlM 
defendant ;  and  that  if  A.  should  neglect  io  pay 
the  premium  or  insure  in  some  other  offiec;,  the 
defendant  might  do  so,  and  the  sums  so  ad- 
vanced by  the  defendant  for  eontinuing  the 
insurance  or  making  a  fresh  policy  should  bo 
considered  as  principal  moneys  and  bear  inte- 
rest, and  the  policy  should  be  a  security  for  the 
repayment  thereof,  and  should  not  be  redeemed 
without  payment  to  the  defendant  of  the  sums 
so  advanced  and  interest,  as  well  as  the  184/. 
7«.  td, : — ^Held,  that  such  mortgage  was  not  "  a 
security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced,  or  paid,"  Ac,  to  an 
amount  "nnoertain  and  without  limit,"  within 
the  Stamp  Act,  55  Geo.  3,  c  184,  Sched.,  Ft. 
L,  tit  *'  Mortgage,"  and  therefore  did  not  re 
quire  a  252.  stamp.   Lawrance  v.  BotUm,       28 

(2).  Neufepaper. 

A  publication  containing  public  news,  printed 
and  published  in  the  United  Kingdom,  for  sale, 
for  less  than  M.,  exceeding  one  sheet  and  not 
exceeding  two  sheets  of  paper  of  the  dimensiont 
of  twenty-one  inches  in  length  and  seventeen 
inches  in  breadth  (in  whatever  way  or  form 
divided  into  leaves,  or  in  whatever  way  printed), 
and  published  periodically  in  parts  or  numbers, 
at  intervals  exceeding  twenty-six  days,  is  not 
liable  to  stamp  duty  under  the  6  A  7  Will.  4,  e, 
76,  Sched.  (A.) — Per  Pollock,  G.  B.,  Platt,  JL, 
Martin,  B.;  dissentiente  Pauuc,  B.  ilMor. 
neg-Oeneral  v.  Bradbmy,  97 

STATUTE  OP  FRAUDS. 

See  GUABAHTBB,  (2). 

Lahdlokd  ahd  Tshakt,  (2). 

STATUTE  OF  LIMITATIONa 
SeeAnoBX^r,  (2),  (3).  L 


STATUTE  OP  LIMITATIONS. 


WATERCOURSE: 
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(1).  Payment  of  IniertBt 
Fftyment  of  interest  npon  a  promiMory  oote 
payable  on  demandi  if  sufficient  to  take  the 
ease  out  of  the  Statute  of  Limitations,  although 
thwe  be  no  independent  evidence  that  aoy  de- 
mand of  payment  of  the  note  has  been  made. 
Bamfteldv,  Tupper,  27 

(2).  Payment  o/ Dividend  hy  Order  of  Ineohent 

Court, 

One  of  three  joint  makers  of  a  promiBsory 
note  became  insolvent,  and  inserted  the  note 
and  the  holder's  name  in  his  schedule,  and  a 
dividend  was  afterwards  paid  to  the  holder  by 
order  of  the  Insolvent  Court  in  respect  of  the 
note : — Held,  in  an  action  npon  the  note,  that 
such  payment  was  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations,  either  as 
against  the  other  makers  of  the  note,  or  as 
against  the  insolvent  himself.  Daviee  v. 
Sdwarde,  22 

SURREKDEE. 
See  CouHTT  Govbt,  (1). 

Landlord  ▲»>  Tbitaiit,  (2). 

SURVEY. 
See  Eyidbiiob,  (2). 

SURVEYOR  OP  HianWAYS. 

A  surveyor  of  highways  cannot  justify  a 
trespass  under  a  prescriptive  right,  or  a  custom, 
to  take  stones  from  the  waste,  Whether  adjoin- 
ing the  sea-shore  between  high  and  low  water 
mark,  or  otherwise,  for  the  purpose  of  repairing 
the  highways  of  the  parish. 

Semble,  that  it  would  be  a  good  justification 
to  plead  such  a  prescriptive  right  in  the  in- 
habitants of  the  parish,  alleging  that  the  sur- 
veyor was  one  of  the  inhabitants.  Padwiek  v. 
Knight,  864 

TITHE. 
See  RiPLETijr,  (1). 

TOLL. 

See  Harbovb  ComnsBioirsBB. 
Railway  Gompakt,  (4). 

TRESPASS. 
See  Eyidkvob,  (4),  (5). 

LlCBHSB. 

Plbadikg,  L  (2),  (3). 
Wabraht. 

TROVER. 
See  MoBTOAGB,  (2). 

TRUSTEE. 

See  CouHTT  Court,  (5). 
DSYIBB,  (2). 
pRIElfDLT  SOCIBTT. 

IvsoLYBHT  Debtor,  (1). 

M0RT«A«R,  (3). 
PaRTIBS  TO  AOTIOBi  (1). 


USE  AND  OCCUPATION. 

See  Partibb  to  Actiok,  (1). 
Railway  Oompaht,  (1). 

USURY. 

The  '3  A  4  Will.  4,  c.  98,  s.  7,  by  which  billii 
of  exchange  and  promissory  notes  not  having 
more  than  three  months  to  run  are  not  affected 
by  the  usury  laws,  is  not  repealed  by  the  2  A  3 
Vict  c.  87,  s.  1,  which  exempts  bills  and  notes, 
not  having  more  than  twelve  months  to  run, 
from  the  usury  laws,  provided  that  nothing  in 
the  Act  contained  "  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  or  any 
estate  or  interest  therein ;"  and  therefore  a  bill 
of  exchange  payable  at  three  months,  at  a  rata 
of  interest  exceeding  52.  per  cent  per  annum,  ia 
valid,  although  secured  by  a  mortgage  on  land. 
Nixon  v.  PhiUipe,  188 

VAGRANT  ACT  (6  Obo.  4,  a  83). 

The  Vagrant  Act,  5  Geo.  4,  c.  83,  s.  4,  does 
not  render  a  suspected  person  frequenting  a 
street  with  intent  to  commit  a  felony,  liable  to 
punishment,  unless  the  street  leads  to  some 
river,  canal,  Ac,  or  is  itself  a  place  of  publio 
resort,  or  is  a4jacent  to  a  place  of  public  resort 

Therefore,  where  a  commitment  stated  that 
the  prisoner,  being  a  suspected  person,  did  on, 
Ac,  unlawfully  frequent  a  certain  street,  to  wit, 
Regent-street,  with  intent  to  commit  felony : — 
Held,  that  the  commitment  was  bad. 

Held,  also,  that  it  was  no  objection  to  the 
commitment  that  it  did  not  state  that  the  pri- 
soner was  in  the  street  with  intent  to  commit 
felony  there.    In  re  Elieabeth  Jonee,  586 

WARRANT. 

A.  B.  obtained  a  magistrate's  warrant  for  the 
apprehension  of  C.  D.  upon  a  criminal  charge, 
which,  on  the  hearing,  was  dismissed.  This 
warrant  was  directed  **  To  the  constable  of  D." 
(a  parish  in  the  county  of  W.)  A.  B.  delivered 
the  warrant  to  a  county  eonetable  of  W.,  and 
directed  him  to  execute  it,  which  he  did: — 
Held,  that  the  warrant  eould  not  be  executed 
by  any  other  constable  than  by  a  eonstable  of 
the  parish  of  D.,  and  consequently  that  the  exe- 
cution of  it  by  tile  county  constable  was  illegal. 

Secondly,  Uiat  treepaee  lay  against  A.  B. 

Thirdly,  the  action  not  having  been  brought 
within  six  months  after  the  commission  of  the 
trespass,  that  the  constable  was  protected  under 
the  6th  and  8th  sections  of  the  24  Geo.  2,  c  44. 
Freegard  v.  Bamee,  827 

WARRANTY. 
See  Policy  of  Guarabteb. 

WATERCOURSE. 

The  33  Geo.  3,  o.  Ixxx^  incorporated  a  Com- 
pany  for  making  a  aav^gahlooanal,  and  fsacto^. 
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WATERCOURSE. 


WORKHOUSE. 


"that  before  any  of  Ohe  brooks,  itreams,  rivu- 
lets, waters,  watereourses,  or  springs,  which 
supplied  the  rivers  Gade  or  Bulbourne,  should 
be  taken  for  the  purposes  of  the  eanal,  a  reser- 
Toir  should  be  made  for  coUectiDg  flood- waters, 
sufficient  to  supply  such  rivers  with  a  quantity 
of  water  at  least  equal  to  what  should  be  taken 
from  the  said  rirers,  brooks,  streams,  Ae.,  for 
the  use  of  the  Intended  oanal ;  and  that»  when- 
«ver  there  should  be  a  want  of  water  in  snoh 
rivers,  for  the  supply  of  any  mill  thereon,  a  per- 
son appointed  for  that  purpose  should,  at  the 
instance  of  the  occupier  of  the  mill,  let  off 
from  the  reservoir  and  oonyey  to  such  river,  a 
supply  of  water  equal  at  least  to  the  quantity 
taken  above  the  mill  for  the  use  of  the  oanal : 
provided  that,  when  a  sufficient  quantity  of 
flood-waters  could  not  be  collected  for  serving 
tiM  mills  with  a  quantity  of  water  equal  at  least 
to  what  should  be  taken  fh>m  them  for  the  use 
0(  the  canal,  the  Company  should  thenceforth 
cease  to  take  any  of  the  waters  of  the  said 
rivers,  or  of  the  brooks,  streams^  rivulets, 
waters,  watercourses,  or  springs  which  then 
supplied  the  same,  or  any  part  thereof,  for  any 
purpose  whatsoever."  By  agreement  under 
seal  of  the  11th  of  September,  1817,  between 
the  Company  and  the  plaintiffs  (who  were 
owners  of  two  ancient  mills  situate  below  the 
junction  of  the  rivers  Bulbourne  and  Gade), 
after  reciting  that  there  had  been  disputes 
between  the  Company  and  the  plalntiib  respect- 
ing the  substraction  of  water  from  their  mills 
by  the  said  canal,  and  that,  upon  mature  de- 
liberation, it  was  admitted  by  all  parties  that 
full  security  could  be  obtained  for  the  mills, 
and  an  end  put  to  disputes,  without  the  aid  of 
reservoirs,  by  varying  the  course  of  the  eanal 
in  a  track  therein  referred  to,  the  Company 
covenanted  to  endeavour  to  procure  an  Act  of 
Parliament  to  authorize  the  deviations;  and  also, 
that  they  would  not,  at  any  time,  make  any 
other  alteration  in  the  state  of  communication 
between  the  canal  and  the  rivers  Gade  and  Bul- 
bourne above  the  higher  mill  of  the  plaintiifb,  or 
any  diversion  of  the  waters  of  those  rivers,  but 
that  the  same  should  continue  as  then  existing. 
The  58  Geo.  3,  c  zvL,  aeoordingly  passed,  where- 
by the  Company  were  empowered  to  vary  the 
line  of  oanal;  but  it  was  enacted,  that  they 
should  not  make  any  alteration  in  the  state  of 
communication  between  the  canal  and  the  rivers 
Gade  and  Bulbourne,  nor  divert  any  of  the 
waters  of  the  said  rivers  in  any  other  manner 
than  diverted  at  the  time  of  the  passing  of  that 
Act  In  the  year  1849,  the  Company  sunk  a 
well  on  their  own  land,  and  erected  over  it  a 
pump  and  steam-engine,  by  which  they  pumped 
into  their  summit  level  a  quantity  of  under- 
ground water,  which  would  otherwise  have 
flowed  under  ground  into  the  river  Bulbourne, 
and  also  a  quantity  of  under-ground  water, 
which  would  otherwise  have  percolated  the  in- 
tervening chalk  and  earth  under  ground  into 
that  river,  both  of  which  quantities  of  water 
«V*^  ia  tha  satual  and  ^Miutomed  couiNfl 


of  the  rivers  Bulbourne  and  Gade,  have  flowed 
to  the  plaintiffs'  mills,  and  have  been  appliea- 
ble  to  the  woricing  thereof;  and  a  portioB  of 
the  water  of  the  river  Bulbourne,  whidi  woold, 
in  its  natural  course,  hare  flowed  to  the  plain- 
tiflii'  mills,  was  also  drawn  off  through  ^  In- 
tervening ehalk  and  earth  into  the  welL  Th« 
plaintiffs  were  in  consequence  prevented  from 
working  their  mills  so  beneficially  as  they 
otherwise  might  have  done : — 

Held,  first,  that  at  common  law  the  Company 
were  liable  to  an  action  for  abstracting  the 
water  which  actually  had  formed  a  part  of  tha 
stream  of  the  rivers  Gade  and  Bulbourne,  by 
sinking  the  weU. 

Secondly,  Uiat  an  action  would  also  Ka 
against  them  at  common  law,  for  the  abstraotioa 
of  the  water  which  never  did  form  part  of  the 
rivers,  but  was  prevented  f^m  doing  so  in  itv 
natural  oourse  by  the  excavation  of  the  well» 
whether  the  water  was  part  of  an  under-ground 
watercourse,  or  pMVolated  through  the  strata^ 

Thirdly,  Uiat  the  taking  away  of  the  water  of 
the  rivers,  or  the  supply  of  the  rivers  fh>m 
springs  and  percolations  by  means  of  the  weU, 
was  a  breach  of  the  agreement  and  of  the 
Acts  of  Parliament 

Fourthly,  that  actual  loss  of  profit,  by  being 
unable  to  work  the  mills  as  before,  was  not 
necessary  to  enable  the  mill-owners  to  recover 
either  at  common  law  or  for  breach  of  the 
agreement  Diekinwn  v.  The  Grand  Junction 
Canal  Company,  28S 

WAY. 

A  immemorial  right  of  way  is  not  lost  by 
non-user  for  upwards  of  twenty  years,  the  user 
having  been  discontinued  merely  by  reason  of  ' 
the  party's  having  had  a  more  convenient  way. 
Wardv.  Ward,  83a 

WESTMINSTER  IMPROVEMENT  ACT  (8 
A  9  Vict.  c.  cxxviii). 

Seo  BoHD. 

WILL. 
Seo  Dkvxsb. 

WILLS  ACT  (1  Vict.  c.  26). 
Set  LxGACT. 

WINDING-UP  ACT  (11  A  12  Vict.  c.  45). 

Under  the  Joint-stock  Companies  Winding- 
up  Act,  11  A  12  Vict  e.  45,  an  "interim  ma- 
nager" is  a  distinct  officer  from  the  "official 
manager ;"  and  therefore  the  73d  section  of  that 
Act,  which  empowers  the  Court,  after  the  first 
appointment  of  an  official  manager,  to  stay  pro- 
eeedings  in  certain  actions  until  after  proof 
before  the  Master,  does  not  apply  where  an 
interim  manager  only  has  been  appointed 
BrtUoU  V.  Dau)e$,  907 

WORKHOUSE. 
8m  BoBou«a  Rahb,  (4). 
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